Fl ori da House of Representatives - 1999 CS/ HB 645

By the Conmittee on Elder Affairs & Long-Term Care and
Representative Prieguez

1 Abill to be entitled

2 An act relating to assisted living facilities;

3 anending s. 400.408, F.S.; revising penalties

4 relating to unlicensed ownership, operation, or

5 mai nt enance of such a facility; anending s.

6 400.419, F.S.; revising tinefranes for

7 application of penalties for operation of an

8 unlicensed facility; anending ss. 400.621 and

9 633.022, F.S.; providing for uniformfiresafety

10 standards for adult fam|y-care hones;

11 directing the Agency for Health Care

12 Adm ni stration and the Departnent of Elderly

13 Affairs to establish a work group on the

14 probl em of unlicensed assisted |iving

15 facilities; requiring reports; providing an

16 ef fective date.

17

18 | Be It Enacted by the Legislature of the State of Florida:

19

20 Section 1. Subsection (1) of section 400.408, Florida
21| Statutes, 1998 Supplenent, is anmended to read:

22 400.408 Unlicensed facilities; referral of person for
23 | residency to unlicensed facility; penalties; verification of
24 | licensure status. --

25 (1) (a) It is unlawful to own, operate, or maintain an
26 | assisted living facility without obtaining a |icense under

27 | this part.

28 (b) Except as provided under paragraph (d), any person
29 | who owns, operates, or nmintains an unlicensed assisted |living
30| facility comrits a felony of the third degree, punishable as
31| provided ins. 775.082, s. 775.083, or s. 775.084. Each day of
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conti nued operation is a separate offense. Apptecation—+tor
¥ TN " I : e . et

e . Lot s fel ol ation
(c) Any person found guilty of violating paragraph (a)

a second or subsequent tine comrits a felony of the second
degree, punishable as provided under s. 775.082, s. 775.083,
or s. 775.084. Each day of continued operation is a separate

of f ense.

(d) Any person who owns, operates, or nmintains an
unlicensed assisted living facility due to a change in this
part or a nodification in departnent rule within 6 nonths
after the effective date of such change and who, within 10
wor ki ng days after receiving notification fromthe agency,
fails to cease operation or apply for a license under this
part commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084. Each day of
conti nued operation is a separate offense.

(e) Porstant—te—this—subsection-Any facility that
fails to appty—fer—a—t+icense—or cease operation after agency
notification may be fined for each day of nonconpliance
pursuant to s. 400.4109.

(f) When a licensee has an interest in nore than one

assisted living facility, and fails to |icense any one of
these facilities, the agency may revoke the |icense, e+ i npose
a noratorium or inpose a fine pursuant to s. 400.419,on any

or all of the licensed facilities until such tine as the
unlicensed facility is |licensed appties—for—+ieensure or
ceases operation.

(g) |If the agency determ nes that an owner is
operating or maintaining an assisted living facility w thout
obtaining a license and deternmines that a condition exists in
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the facility that poses a threat to the health, safety, or
wel fare of a resident of the facility, the owner is subject to
the sane actions and fines inposed against a licensed facility
as specified in ss. 400.414 and 400. 419.

(h) Any person aware of the operation of an unlicensed
assisted living facility nust report that facility to the
agency. The agency shall provide to the departnent's

departrwent—and—+to elder information and referral providers a

list, by county, of licensed assisted living facilities, to

assi st persons who are considering an assisted living facility
pl acenent in locating a licensed facility.

Section 2. Subsections (7) and (8) of section 400. 419,
Florida Statutes, 1998 Suppl enent, are anended to read:

400.419 Violations; adm nistrative fines. --

(7) Exeept—as—providedinstbsection<{(8)-Any
unlicensed facility that continues to operate wthout—having

apptHed—for—a—t+iecense—10—days after agency notification is
subject to a $1,000 fine. Each day beyond 5 working 26 days

after agency notification constitutes a separate violation
and the facility is subject to a fine of $500 per day.

(8) Any licensed facility Ynteensed—tacititi+es whose
owner or adm nistrator concurrently operates an unlicensed &
H-eensed facility—haspreviousty—operated—atHecensed
factHty—or—has—been—enptoyetd—in—atHcensedFaectHty shal
imredi-atety be subject to an administrative fine of $5,000
wpor—agency—rnoti-eatioen. Each day that the unlicensed a

facility continues to operate beyond 5 wtheut—having—appted
fer—a—t+icense—w-thi—16 wor ki ng days after agency notification

constitutes a separate violation, and the |licensed stech

facility shall be subject to a fine of $500 per day
retroactive to the date of agency notification
3
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1 Section 3. Subsection (2) of section 400.621, Florida
2| Statutes, 1998 Suppl enent, is anended to read:

3 400.621 Rules and standards relating to adult

4| fanily-care hones. --

5 (2) The departnent shall by rule provide mnininmm

6 | standards and procedures for energencies. Pursuant to s.
71633.022, mnimumfiresafety standards shall be established and
8 | enforced by the State Fire Marshal in consultation eooperation
9| with the departnent, and the agency shall adopt uniform

10| firesafety standards for adult fanily-care hones. Suth

11 | stantdards—rust—be—inctuded—+n—therutes—adopted—by—the

12 | departrent—after—consut-tati-on—wth—the—State+i+earshat—and
13 | the—agenrey—

14 Section 4. Paragraph (b) of subsection (1) of section
15| 633.022, Florida Statutes, is anended to read:

16 633.022 Uniformfiresafety standards.--The Legislature
17 | hereby determines that to protect the public health, safety,
18 | and welfare it is necessary to provide for firesafety

19 | standards governing the construction and utilization of

20 | certain buildings and structures. The Legislature further

21| determines that certain buildings or structures, due to their
22 | specialized use or to the special characteristics of the

23 | person utilizing or occupying these buildings or structures,
24 | shoul d be subject to firesafety standards reflecting these

25 | speci al needs as may be appropriate.

26 (1) The Departnent of Insurance shall establish

27 | uniformfiresafety standards that apply to:

28 (b) Al new, existing, and proposed hospitals, nursing
29 | hones, assisted living facilities, adult fam |y-care hones,
30| correctional facilities, public schools, transient public

31| | odgi ng establishnments, public food service establishnents,
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el evators, mgrant |abor canps, nobile hone parks, | odging

par ks, recreational vehicle parks, recreational canps,
residential and nonresidential child care facilities,
facilities for the devel opnental |y disabled, notion picture
and tel evision special effects productions, and sel f-service
gasoline stations, of which standards the State Fire Marsha

is the final administrative interpreting authority. Wth
respect to public schools, the departnent shall utilize
firesafety standards that have been adopted by the State Board
of Educati on.

In the event there is a dispute between the owners of the
bui | di ngs specified in paragraph (b) and a |ocal authority
requiring a nore stringent uniformfiresafety standard for
sprinkler systems, the State Fire Marshal shall be the fina
adm nistrative interpreting authority and the State Fire
Marshal's interpretation regarding the uniformfiresafety
standards shall be considered final agency action

Section 5. The Agency for Health Care Adninistration

and the Departnent of Elderly Affairs shall establish a work

group to identify additional |egal and adninistrative steps

needed to di scourage the operation of unlicensed facilities in

this state and to enhance the probability that all such

facilities will be subject to effective enforcenent. The

report of the work group shall include recomendations

regarding the transfer and di scharge fromhealth care and

|l ong-termcare settings to unlicensed assisted |iving

facilities; unlicensed assisted living facility resident

characteristics and their care needs; and ot her existing

barriers to closing unlicensed assisted living facilities. The

wor k group shall consist of representatives of the agency, the
5
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Departnent of Elderly Affairs, the Departnment of Children and

Fam |y Services, the Departnent of Business and Professiona

Regul ati on, the Departnent of Community Affairs, and the State

Fire Marshal's Ofice. In addition, the agency and the

Departnent of Elderly Affairs shall appoint representatives

fromlocal |aw enforcenent authorities, the health care

i ndustry, the long-termcare industry, and consuners. In its

representation and activities, the work group shall give

priority to the problemof unlicensed facilities in Dade

County. The work group shall be appointed and have its first

neeting by August 1, 1999, and shall subnit a report to the

Legi slature with reconmendati ons for |egal administrative

action by February 1, 2000. Were administrative renedi es

requiring state agency action are identified, the work group

shall submit a report to the applicable agency by February 1,

2000, which shall subnit a response to the Legislature by

February 15, 2000. Appointing entities or individual nenbers

shal | be responsible for travel and per diem except that

state agencies may reinburse consumer representatives.
Section 6. This act shall take effect July 1, 1999.
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