© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDMWwNPRER O

Florida Senate - 1999 CS for SB 746

By the Committee on Banking and | nsurance; and Senator G ant

311- 1806A- 99
A bill to be entitled

An act relating to title insurance; naking
| egi slative findings; anmending ss. 624. 509,
626. 841, 626.8411, 626.9541, 627.7711, 627.777,
627.7773, 627.7776, 627.780, 627.783, 627.7831
627.784, 627.7841, 627.7842, 627.7845, 627.786,
627.791, and 627.792, F.S.; revising and
clarifying application of provisions relating
to title insurance agents, policies, preniuns,
rates, contracts, charges, and practices;
anending s. 627.7711, F.S.; revising
definitions; anending s. 627.782, F.S.
providing a limtation on paynent of portions
of premiuns for primary title services;
aut hori zi ng the Departnent of Insurance to
adopt rules; providing an effective date.

WHEREAS, the Legislature finds that regul ation of
insurance is in the public interest; that it pronptes the
public health, safety and wel fare by assuring the solvency and
soundness of insurers; that determination of insurability of
title to real property prior to insuring such property is
essential to the maintenance of the solvency and soundness of
title insurers; and that because title insurance agents or
agenci es deternmine insurability on behalf of title insurers,
there is a direct relationship between the determ nation of
insurability perfornmed by title agents or agencies and the
public interest; NON THEREFORE

Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Subsection (1) of section 624.509, Florida
2| Statutes, 1998 Suppl enent, is anended to read:

3 624.509 Premumtax; rate and conputation. --

4 (1) In addition to the license taxes provided for in
5| this chapter, each insurer shall also annually, and on or

6 | before March 1 in each year, except as to wet narine and

7 | transportation insurance taxed under s. 624.510, pay to the

8 | Departnent of Revenue a tax on insurance preniuns, sk

9| premuns for title insurance, or assessnents, including

10 | mrenbership fees and policy fees and gross deposits received
11| from subscribers to reciprocal or interinsurance agreenents,
12 | and on annuity prem uns or considerations, received during the
13 | precedi ng cal endar year, the anmounts thereof to be deternined
14| as set forth in this section, to wit:

15 (a) An anmount equal to 1.75 percent of the gross

16 | amount of such receipts on account of life and health

17 | insurance policies covering persons resident in this state and
18 | on account of all other types of policies and contracts

19 | (except annuity policies or contracts taxabl e under paragraph
20| (b)) covering property, subjects, or risks |ocated, resident,
21| or to be perforned in this state, onitting prem uns on
22 | rei nsurance accepted, and |l ess return preniuns or assessnents,
23 | but without deductions:
24 1. For reinsurance ceded to other insurers;
25 2. For noneys paid upon surrender of policies or
26 | certificates for cash surrender val ue;
27 3. For discounts or refunds for direct or pronpt
28 | paynent of premniunms or assessnents; and
29 4. On account of dividends of any nature or anount
30| paid and credited or allowed to holders of insurance poli cies;
31
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1| certificates; or surety, indemity, reciprocal, or

2| interinsurance contracts or agreenents; and

3 (b) An anount equal to 1 percent of the gross receipts
4] on annuity policies or contracts paid by holders thereof in

5| this state.

6 Section 2. Section 626.841, Florida Statutes, is

7 | anended to read:

8 626. 841 Definitions.--The term

9 (1) "Title insurance agent" neans a person appoi nted
10 in witing by a title insurer to issue and countersign

11| conmitnents or binders—commtrents,policies of title

12 | i nsurance—er—guarantees—of—titt+e in its behal f.

13 (2) "Title insurance agency" nmeans an insurance agency
14 | under which title insurance agents and ot her enpl oyees

15| deternmine insurability in accordance with underwiting rules
16 | and standards prescribed by the title insurer represented by
17 | the agency, and issue and countersign conm tnents binders-

18 | eommtrents—of—titte—insuranece, endorsenents, or policies

19 | gyarantees of title insurance, on behalf of the appointing

20| title insurer. The termdoes not include a title insurer

21 Section 3. Paragraph (c) of subsection (2) of section
22 | 626.8411, Florida Statutes, 1998 Supplenent, is anended to

23 | read:

24 626. 8411 Application of Florida Insurance Code

25 | provisions to title insurance agents or agencies. --

26 (2) The followi ng provisions of part | do not apply to
27 | title insurance agents or title insurance agenci es:

28 (c) Section 626.572 626752, relating to rebating,

29 | when al | owed exehange—of—business.

30 Section 4. Paragraph (h) of subsection (1) of section
31| 626.9541, Florida Statutes, is anended to read:

3
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626. 9541 Unfair nethods of conpetition and unfair or
deceptive acts or practices defined.--

(1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(h) Unlawful Rebates.--

1. Except as otherw se expressly provided by |aw, or
in an applicable filing with the departnent, know ngly:

a. Permtting, or offering to make, or making, any
contract or agreement as to such contract other than as
plainly expressed in the insurance contract issued thereon

b. Paying, allowing, or giving, or offering to pay,
allow, or give, directly or indirectly, as inducenent to such
i nsurance contract, any unlawful rebate of prem unms payabl e on
the contract, any special favor or advantage in the dividends
or other benefits thereon, or any val uabl e consideration or
i nducenent whatever not specified in the contract;

c. Gving, selling, or purchasing, or offering to
give, sell, or purchase, as inducenent to such insurance
contract or in connection therewith, any stocks, bonds, or
ot her securities of any insurance conpany or other
corporation, association, or partnership, or any dividends or
profits accrued thereon, or anything of val ue whatsoever not
specified in the insurance contract.

2. Nothing in paragraph (g) or subparagraph 1. of this
par agraph shall be construed as including within the
definition of discrinination or unlawful rebates:

a. In the case of any contract of life insurance or
life annuity, paying bonuses to all policyhol ders or otherw se
abating their premuns in whole or in part out of surplus
accunmul ated from nonparticipating insurance; provided that any
4
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such bonuses or abatenent of premiuns is fair and equitable to
all policyholders and for the best interests of the conpany
and its policyhol ders.

b. 1In the case of life insurance policies issued on
the industrial debit plan, making all owance to policyhol ders
who have continuously for a specified period nmade premn um
payrments directly to an office of the insurer in an anount
which fairly represents the saving in collection expenses.

c. Readjustnent of the rate of premiumfor a group
i nsurance policy based on the | oss or expense thereunder, at
the end of the first or any subsequent policy year of
i nsurance thereunder, which may be nade retroactive only for
such policy year.

d. Issuance of life insurance policies or annuity
contracts at rates less than the usual rates of prem uns for
such policies or contracts, as group insurance or enpl oyee
i nsurance as defined in this code.

e. Issuing life or disability insurance policies on a
sal ary savings, bank draft, preauthorized check, payrol
deduction, or other sinilar plan at a reduced rate reasonably
related to the savings nade by the use of such plan

3.a. No title insurer, or any nenber, enployee,
attorney, agent, agency,or solicitor thereof, shall pay,
allow, or give, or offer to pay, allow, or give, directly or
indirectly, as inducenent to title insurance, or after such
i nsurance has been effected, any untawfal rebate or abat enent
of the agent's, agency's, or title insurer's share of the

prem um or any charge for related title services bel ow the
cost for providing such services, or provide charge—rade
retdent—to—the—i+ssuance—of—sueh—insurance,-any special favor
or advantage, or any nonetary consideration or inducenent

5
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what ever. Fhe—words—echargerade—ineident—to—the—+ssuance—of
i " et I I -

exafi-naton—fee—and—ctosingcharges—hoewever—Not hi ng herein
contai ned shall preclude an abatenent in an attorney's fee
charged for |egal services renderetd—inecident—to—the—t+ssuance
of —stueh—insdrance.

b. Nothing in this subparagraph shall be construed as
prohibiting the paynent of fees to attorneys at |law duly
licensed to practice lawin the courts of this state, for
prof essi onal servi ces iAnthe—actval—examnaton—of—titte—to

I e e iy
iasuranee, or as prohibiting the paynment of earned portions of
t he preni um eemmri-ssions to duly appointed agents or agencies

who actually performservices for the title insurer tsste—the
poH-—ey—of—titte—insurance—for—the—underwitng—Cconpany.

c. No insured nanmed in a policy, or any other person
directly or indirectly connected with the transaction
i nvol ving the issuance of such policy, including, but not
limted to, any nortgage broker, real estate broker, builder
or attorney, any enployee, agent, agency,representative, or
solicitor thereof, or any other person whatsoever, shal
knowi ngly receive or accept, directly or indirectly, any
urtawldut- rebate or abatenent of said charge, or any nonetary
consideration or inducenent, other than as set forth in
sub- subpar agr aph b.

Section 5. Subsections (1) and (2) of section
627.7711, Florida Statutes, are anended to read:

627.7711 Definitions.--As used in this part, the term

(1)(a) "Related title services" nmeans services
performed by a title insurer or title insurance agent or

6
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1| agency, in the agent's or agency's capacity as such

2] including, but not limted to, preparing or obtaining a title
3| search, exanining titl e rafermation, preparing docunents

4 | necessary to close the transaction, conducting the closing, or
5| handling the disbursing of funds related to the closing in a
6| real estate closing transaction in which a title insurance

7 | binder—comm tnent;or policy is to be issued. The tisk

8| premium together with the charge for related title services,
9| constitutes the regular title insurance prem um

10 (b) "Primary title services" means deternining

11 ) insurability in accordance with sound underwiting practices
12 | based upon eval uati on of a reasonabl e search and exani nation
13| of the title, deternination and cl earance of underwriting

14 | objections and requirenments to elinminate risk, preparation and
15| issuance of a title insurance commitnent setting forth the

16 | requirenents to insure, and preparation and issuance of the
17 | policy.

18 (2) "Risk Premiunt neans the charge, as specified by
19 | rule of the departnment, that is nade by a title insurer for a
20| title insurance policy, including the charge for perfornmance
21| of primary title services by a title insurer or title
22 | i nsurance agent or agency, and incurring the risks incident to
23 | such policy the—assunption—of—the—+isk, under the severa
24 | classifications of title insurance contracts and forns, and
25 | upon which charge a premumtax is paid under s. 624.509. As
26 | used in this part or in any other law, with respect to title
27 | i nsurance, the—werds "prem uni does er—risk—premumr—rean
28 | enty—the—+isk—premumas—detned—in—this—section—ant—do not
29 | i ncl ude a conmi ssi on any—ether—charge—inetdenta—to—titt+e
30 | insurance.
31
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Section 6. Section 627.777, Florida Statutes, is
anended to read:

627.777 Approval of forns.--Atitle insurer may not
i ssue or agree to issue any form of tHtte—insurance—binder
title insurance comm tnent, preHmnRary—+teporttitle
i nsurance policy, other contract of title insurance, or
related formuntil it is filed with and approved by the

departnment. Fhe—departrent—raynot—disapprove—a—tit+e
. : I e e .
brank—formfor—an—attorney-s—opinion—on—the—titte—

Section 7. Section 627.7773, Florida Statutes, is
amended to read:

627. 7773 Accounting and auditing of forms by title
i nsurers. --

(1) Each title insurer authorized to do business in
this state shall, at |east once during each cal endar year
require of each of its title insurance agents or agencies
accountings of all outstanding forns in the agent's or
agency's possession of the types that are specified in s.
627.777.

(2) |If the departnent has reason to believe that an
audit of outstanding forns should be required of any title
insurer as to a title insurance agent or agency, the
departnment may require the title insurer to nake a speci al
audit of the forns. The title insurer shall conplete the
audit not later than 60 days after the request is received
fromthe departnent, and shall report the results of the
special audit to the departnent no | ater than 90 days after
the request is received.

Section 8. Section 627.7776, Florida Statutes, is
amended to read:

8
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627.7776 Furnishing of supplies; civil liability.--
(1) A title insurer may not furnish to any person any
bl ank fornms, applications, stationery, or other supplies to be
used in soliciting, negotiating, or effecting contracts of
title insurance on its behalf until that person has received
fromthe insurer a contract to act as a title insurance agent
or agency and has been licensed by the departnent, if required
by s. 626.8417.

(2) Atitle insurer or title insurance agent or agency
that furnishes any supplies to a person not authorized by the
title insurer as provided in subsection (1) is subject to
civil liability to any insured of the title insurer to the
sane extent and in the sane manner as if the person had been
appoi nted or authorized by the title insurer to act inits
behal f.

Section 9. Section 627.780, Florida Statutes, is
amended to read:

627.780 |Illegal dealings in sk premum --

(1) A person nmay not know ngly quote, charge, accept,
collect, or receive a t++sk premiumfor title insurance other
than t he t+sk prem um adopted by the departnent.

(2) Atitle insurer may not know ngly accept, collect,
or receive any sumas t+sk premumfor title insurance, if the
title insurance is not then provided or is not to be provided,
subj ect to acceptance of the risk, in due course, unless the
title insurer pronptly enters the sumon its books of account
as premumcoll ected in advance.

Section 10. Section 627.782, Florida Statutes, is
amended to read:

627. 782 Adoption of rates.--

9
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(1) Subject to the rating provisions of this code, the
departnment nust adopt a rule specifying the ++sk prenmiumto be

charged in this state by title insurers for the respective
types of title insurance contracts and, for policies issued

t hrough agents or agencies, the percentage of such premi um

required to be retained by the title insurer which shall and

regui-red—to—beraintained—by thei+nsurer—are not be |less than
30 percent of—the—risk—premumfor—pot—cies—sotdbyagents

However, in a transaction subject to the Real Estate

Settl enment Procedures Act of 1974, 12 U. S.C. 2601 et seq., as
anended fromtinme to tine, no portion of the prem um

attributable to providing a primary title service shall be

paid to or retai ned by any person who does not actually

performor is not liable for the performance of such service

The departnent may, by rule, establish linmtations on related

title services charges made in addition to the prem um based

upon the expenses associated with the services rendered and

ot her relevant factors.

(2) In adopting premiumrates, the departnent nust
gi ve due consideration to the foll ow ng:

(a) The title insurers' |oss experience and
prospective | oss experience under +asured closing protection

10
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serviee | ett er s;——search—and—exanmnati-on—servieesand policy
liabilities.

(b) A reasonable margin for underwiting profit and
contingencies, including contingent liability under s.
627. 7865, sufficient to allowtitle insurers, and agents, and
agencies to earn a rate of return on their capital that wll

attract and retain adequate capital investnent in the title
i nsurance busi ness and naintain an efficient title insurance

delivery system

(c) Past expenses and prospective expenses for
admi ni stration and handling of risks.

(d) Liability for defalcation

(e) Oher relevant factors.

(3) Rates may be grouped by classification or schedul e
and may differ as to class of risk assuned.

(4) Rates may not be excessive, inadequate, or
unfairly discrimnatory.

(5) The risk prenmium applies to each $100 of insurance
i ssued to an insured.

(6) The t+sk premiumrates apply throughout this
state.

(7) The departnent shall, in accordance with the
standards provided in subsection (2), review the sk prem um
and—+herelated+itte serviees—+ate as needed, but not |ess
frequently than once every 3 years, and shall, based upon the
review required by this subsection, revise the sk prem um
and—the—+etated—titlteserviees—+tate if the results of the
review so warrant.

(8) The departnent may, by rule, require |licensees
under this part to annually submt statistical information
i ncluding | oss and expense data, as the departnent deternines

11
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to be necessary to anal yze +i+sk pren um ant—+etated—titte
serviees rates, retention rates, and the condition of the
title insurance industry.

Section 11. Section 627.783, Florida Statutes, is
amended to read:

627. 783 Rate deviation.--

(1) Atitle insurer may petition the departnment for an
order authorizing a specific deviation fromthe adopted sk
premium and a title insurer or title insurance agent nay
petition the departnent for an order authorizing and
permitting a specific deviation above the reasonabl e charge
for other services rendered specified in s. 627.782(1). The
petition shall be in witing and sworn to and shall set forth
al | egations of fact upon which the petitioner will rely,
including the petitioner's reasons for requesting the
deviation. Any authorized title insurer,er agent, or agency
may join in the petition for like authority to deviate or nay
file a separate petition praying for like authority or
opposi ng the deviation. The departnent shall rule on all such
petitions sinultaneously.

(2) If, in the judgnent of the departnent, the
requested deviation is not justified, the departnent may enter
an order denying the petition. An order granting a petition
constitutes an anendnent to the adopted ++sk premiumas to the
petitioners naned in the order, and is subject to s. 627.782.

Section 12. Section 627.7831, Florida Statutes, is
amended to read:

627. 7831 Fitt+ebinders—and Conmitnents; charges;
col l ection. --

(1) When a title insurance bintder—oer—a commitnent to
insure a title or risk is issued at the request of the insured
12
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or the insured' s representative, of agent, or agency, a
portion of the risk prem um nust be charged for the binder—o+
comm t ment when issued. The portion of the sk prem um
charged for the binder—er commitnent nust be credited to the
t+sk prem um due upon issuance of the title insurance policy.

(2) The anount charged under subsection (1) nust be
collected no later than the date of the closing or 12 nonths
after the date of the comm tnent er—binder, whi chever occurs
earlier, or another date agreed to in witing at the tine of
i ssuance of the binder—e+r conm t ment.

(3) This section does not apply to a transaction
involving a residential property.

Section 13. Section 627.784, Florida Statutes, is
amended to read:

627.784 Casualty title insurance prohibited.--Atitle
i nsurance policy or guarantee of title nay not be issued
wi t hout regard wth—distregard to the possi bl e existence of
adverse matters or defects of title.

Section 14. Section 627.7841, Florida Statutes, is
amended to read:

627. 7841 |Insurance agai nst adverse matters or defects

inthe title.--1f a title insurer issuing a binaders-com t ment
orpolicy of title insurance—er—gtarantee—of—t+t+e upon an
estate, lien, or interest in property located in this state

through its officers, enployees, e agents, or agencies

di sburses settlenent or closing funds, the title insurer shal
i nsure agai nst the possible existence of adverse matters or
defects in the title which are recorded during the period of
time between the effective date of the binder—or comit nent
and the date of recording of the docunent creating the estate

13
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1| or interest to be insured, except as to matters of which the

2 | insured has know edge.

3 Section 15. Subsection (2) of section 627.7842,

4| Florida Statutes, is anended to read:

5 627.7842 Policy exceptions.--

6 (2) The title insurer, 6 agent, or agency issuing the
7| title policy nmay except from coverage the itens specified in

8 | subsection (1) if the title insurer, 6+ agent, or agency has

9 | know edge of facts requiring the exceptions, notwithstanding
10 | the survey or affidavits, if the insurer, er agent, or agency
11 | di scl oses such facts to the proposed insured.

12 Section 16. Section 627.7845, Florida Statutes, is

13 | anended to read:

14 627.7845 Determnation of insurability required;

15 | preservation of evidence of title search and exani nation.--

16 (1) Atitle insurer may not issue a title insurance

17 | binders—commi t nent or -endorsenent or;title insurance policy,

18 | er—guarantee—of—tit+e until the title insurer has caused to be
19 | conducted a reasonabl e search and examination of the title and
20 | of such other infornmation as nmay be necessary, and has caused
21| to be nmade a deternination of insurability of title, including
22 | endor senent coverages, in accordance with sound underwiting
23 | practi ces.

24 (2) The title insurer shall cause the evidence of the
25 | reasonabl e search and examination of the title to be preserved
26| and retained in its files or in the files of its title

27 | i nsurance agent or agency for a period of not less than 7

28 | years after the title insurance bindersconmtnment or;title

29 | i nsurance pol i cy—er—guarantee—of—ti+t+e was i ssued. The title
30 | insurer or agent or agency nust produce the evidence required
31| to be maintained by this subsection at its offices upon the

14
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demand of the departnent. Instead of retaining the origina
evidence, the title insurer or the title insurance agent or
agency may, in the regular course of business, establish a
system under which all or part of the evidence is recorded,
copi ed, or reproduced by any photographic, photostatic,
mcrofilm mcrocard, mniature photographic, or other process
whi ch accurately reproduces or forns a durable nmedi um for

r eproduci ng the original

(3) The title insurer or its agent or agency mnust
mai ntain a record of the actual risk premumand related title
servi ce charges nade for issuance of the policy and any
endorsenents in its files for a period of not less than 7
years. The title insurer, 6+ agent, or agency mnust produce
the record at its office upon denand of the departnent.

(4) This section does not apply to an insurer assum ng
no primary liability in a contract of reinsurance or to an
insurer acting as a coinsurer if any other coinsuring insurer
has conplied with this section.

Section 17. Subsection (3) of section 627.786, Florida
Statutes, is anended to read:

627.786 Transaction of title insurance and any ot her
ki nd of insurance prohibited.--

(3) Subsection (1) does not preclude a title insurer
fromproviding instrunents to any prospective insured, in the
formand content approved by the departnent, under which the
title insurer assunes liability for |oss due to the fraud of,
di shonesty of, msappropriation of funds by, or failure to
conply with witten closing instructions by, its contract
agents, agencies,or approved attorneys in connection with a
real property transaction for which the title insurer is to

issue a title insurance policy er—guarantee—of—titte.
15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

r

Florida Senate - 1999 CS for SB 746
311-18

i 06A- 99
Section 18. Section 627.791, Florida Statutes, is
amended to read:

627.791 Penalties against title insurers for
vi ol ations by persons or entities not licensed.--Atitle
insurer is subject to the penalties in ss. 624.418(2) and
624. 4211 for any violation of a lawful order or rule of the
departnent, or for any violation of this code, conmitted by:

(1) A person, firm association, corporation
cooperative, joint-stock conpany, or other |egal entity not
|icensed under this part when issuing and countersigning
binderscommitments or;policies of title insurance;—o+
gaarantees—of—ti+t+e on behalf of the title insurer

(2) An attorney when issuing and countersigning
binderscommitments or;policies of title insurance;—o+
gaarantees—of—ti+tt+e on behalf of the title insurer

Section 19. Section 627.792, Florida Statutes, is
amended to read:

627.792 Liability of title insurers for defal cation by
title insurance agents or agencies.--Atitle insurer is liable
for the defal cation, conversion, or nisappropriation by a
licensed title insurance agent or agency of funds held in
trust by the agent or agency pursuant to s. 626.8473. |If the

agent or agency is an agent or agency for H-eenset—by two or
nore title insurers, any liability shall be borne by the title

i nsurer upon which a title insurance binder-—conmi tnment or;
pol i cy—er—ti+tt+e—guarantee was issued prior to the illega
act. |If no binders-conm tnent or;policy;—or—guarantee was
i ssued, each title insurer represented by the agent or agency
at the tine of the illegal act shares in the liability in the
sanme proportion that the premumrenitted to it by the agent
or agency during the 1-year period before the illegal act
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bears to the total premiumrenitted to all title insurers by
the agent or agency during the sane tine period.

Section 20. Section 627.793, Florida Statutes, is

created to read
627. 793 Rul emaking authority.--The departnent is

aut hori zed to adopt rules inplenenting the provisions of this

part.

Section 21. This act shall take effect July 1, 1999.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR
Senate Bill 746

Makes the | egislative findings that_ regulation of insurance is
in the public interest, that "determ nation of insurability of
title to real Property is essential to the mai ntenance of "the
solvency of title insurers, and that there is a dlrect
rel ati onshi p between the deternination fo_insurabi
perforned by title agents and the public interest, and ot her
related findings.
Ret ai ns the aut horltY of the Departnent of I surance to
est abl i sh, bY ule, Timtations on related title servi ces nade
in addition fto the prem um
Aut hori zes the departnent to adopt rules to inplenent part
XI'Il of chapter 627, F.S., Title Insurance Contracts.
Elimnates references t title insurers, agents, and agencies
i ssuing "guarantees of title.'
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