Florida Senate - 1999 CS for CS for CS for SB 80

By the Cormittees on Fiscal Policy; Governnmental Oversight and
Productivity; Comrerce and Economic Opportunities; and
Senators Grant, Canpbell, Klein, Brown-Wite and Br onson

309-2142-99
1 A bill to be entitled
2 An act relating to information technol ogy
3 resources; creating the "Conmerce Protection
4 Act"; defining ternms; prescribing exclusive
5 renedi es agai nst persons, businesses, and
6 governnent al agencies for danmages caused by the
7 failure of their information technol ogy
8 resources to function properly with respect to
9 date data; prescribing and liniting damages;
10 providing for nediation; barring certain class
11 actions; requiring that actions be brought
12 within a specified tine; providing inmmunity
13 frompersonal liability for directors and
14 of ficers of businesses under specified
15 ci rcunst ances; exenpting the exchange of
16 certain information anong busi nesses from
17 action under the Florida Antitrust Act of 1980;
18 prescribing alternative dispute-resolution
19 procedures; providing for liability for costs
20 and attorney's fees under specified
21 ci rcunstances; prescribing circunstances under
22 whi ch the maker of a year-2000 statenment is not
23 liable under state law with respect to that
24 statenent; providing for construction of the
25 act; repealing s. 282.4045, F.S., which grants
26 immunity fromliability to governnental
27 entities for certain conputer calcul ation
28 failures; providing for severability; providing
29 an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Short title.--This act nay be cited as the
2 ['Conmerce Protection Act."

3 Section 2. Definitions.--For the purposes of this act,
4 the followi ng terns have the foll ow ng neani ngs:

5 (1) BUSINESS. --The term "busi ness" nmeans a person or

6| an entity engaged in providing goods or services in this

7| state, but the term excludes any governnental agency or any

8 | agency of the legislative or judicial branch of state

9 | gover nnent.

10 (2) DATE DATA.--The term "date data" neans data that
11 | contain dates or that contain both dates and tines.

12 (3) DI RECT ECONOM C DAMAGES. --The term "direct

13 | econoni ¢ danages" includes only econom ¢ conpensatory danages
14 | that follow both i medi ately and necessarily fromthe failure
15 ] of the information technol ogy products of a business or

16 | governnental agency to be year-2000 conpliant. The term

17 | excl udes speci al danmmges, incidental damages, and exenplary or
18 | punitive danmmges.

19 (4) GOVERNMENTAL AGENCY. --The term "gover nnent al
20 | agency" includes any agency of the executive branch of state
21 | governnent or any political subdivision of the state as
22 | defined in section 1.01, Florida Statutes, or any agency of
23| such a political subdivision
24 (5) | NFORMATI ON TECHNOLOGY PRODUCT. - -
25 (a) The term"information technol ogy product" incl udes
26 | software, firmvare, microcode, hardware, and equi pnent
27 | contai ni ng enbedded chi ps or mcroprocessors that create,
28 | read, wite, calculate, conpare, sequence, or otherw se
29 | operate on date data.
30 (b) The "information technol ogy products" of a
31| busi ness or governnental agency are those that are owned,
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| eased, or licensed by or under the exclusive control of the

busi ness or governnental agency and are used by it in

providing its goods or services.
(6) YEAR-2000 COVPLI ANT. --An infornation technol ogy
product is "year-2000 conpliant" if the product, when used in

accordance with its associ ated docunentati on or recomended

user intervention, is capable of correctly processing,

providing, and receiving date data, and will do so for al
dates occurring between February 28, 1996, and March 1, 2000,
when all other information technol ogy products that are used

with the product properly exchange date data with it. An

i nformati on technol ogy product does not fail to be year-2000

conpliant nerely because it contains a defect that is

unrelated to the manner in which the product processes,

provides, or receives date data and that only incidentally

causes the product to fail to properly process, provide, or

recei ve date dat a.

Section 3. Exclusive renedies for failure to be

year - 2000 conpliant.--The exclusive renedies in this state for

recovering froma business or governnental agency danages

resulting fromthe failure of its information technol ogy

products to be year-2000 conpliant are those available for

breach of a contract with or a tariff filed by the business or

governnental agency; and all terns of that contract or tariff,

including linmtations on and exclusions of liability and

disclainers of warranty, remain fully enforceable and are

unaf fected by the provisions of this act. If there is no

contract or tariff, the exclusive renedies in this state for

recovering froma business or governnental agency danages

resulting fromthe failure of its information technol ogy
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1| products to be year-2000 conpliant are those provided in

2| section 4 of this act.

3 Section 4. Danmges for failure to be year-2000

4| conpliant; nediation; limtation on class actions; statute of
5|lintations.--

6 (1) Unless otherwi se provided by a contract or tariff,
7 | any business nay be liable only for direct econom c damages
8 | caused by the failure of its information technol ogy products
9] to be year-2000 conpliant, as provided in this section

10 (2) Unless otherwi se provided by a contract or tariff,
11 | any governnental agency may be liable only for direct econonic
12 | danmges caused by the failure of its information technol ogy
13 | products to be year-2000 conpliant, and only within the limts
14 | on the wai ver of sovereign imunity established in section
15| 768. 28, Florida Statutes.

16 (3) The provisions of section 768.81, Florida

17 | Statutes, apply to the award of danmmges under this section
18 (4) Damages awarded under this section shall exclude
19 | any danmges that the plaintiff:

20 (a) Could have avoided or nitigated with the exercise
21| of reasonabl e care; or

22 (b) Could have reasonably avoided or nitigated as a
23| result of any witten or otherw se comrmuni cated di scl osure
24 | actually made by the defendant before Decenber 1, 1999, in a
25 | manner consistent with that used in the past to give

26 | notifications to the plaintiff or persons sinilarly situated,
27 | concerni ng whet her any of the information technol ogy products
28 | of the business or governnental agency was year-2000

29 | conpli ant.

30

31
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(5)(a) A business or governmental agency is not liable

for direct econonic danmges if it proves by a preponderance of

t he evidence that it has:

1. Secured an assessnent, by a person who possesses

the technical skills, experience, or conpetence with respect

to informati on technol ogy resources to evaluate i nfornation

t echnol ogy products for year-2000 conpliance, to determne

actions necessary to nmake the informati on technol ogy products

of the business or governnental agency year-2000 conpliant

and, based on that assessnent, hol ds before Decenber 1, 1999,

a reasonabl e good-faith belief that those products are

year - 2000 conpli ant;
2. Before Decenber 1, 1999, conducted a date-data test
of its information technol ogy products and as a result of such

test has a reasonable good-faith belief that they are

year - 2000 conpliant; or

3. Made reasonable efforts to assess whet her the

entities on whose goods or services it relies and with whomiit

is in privity have provided i nformation technol ogy products

that are year-2000 conpliant and, with respect to each such

entity, either:
a. Holds before Decenmber 1, 1999, a reasonabl e
good-faith belief, based on the response to inquiries or on

research, that the entity has provided i nfornmati on technol ogy

products that are year-2000 conpliant; or

b. Discloses in witing to the other party before

Decenber 1, 1999, in a nmanner consistent with that used in the

past to give witten notifications to that party, that the

entity has provided informati on technol ogy products that are

presunmed not to be year-2000 conpliant or that, based on the

response to inquiries, the entity is nmaking reasonabl e
5
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good-faith efforts to nake its information technol ogy products

becone year-2000 conpli ant.

(b) Al defenses that would otherw se be available to

a business or governnental agency in any other action

i ncluding an action based on negligence, remain available with

respect to an action under this section. Mreover, the failure

of a busi ness or governnental agency to conply wth paragraph

(a) shall not create a presunption of liability and no

i nference nay be drawn from such failure.

(6) Beginning January 1, 2000, upon the filing of any

| awsuit or the presentation of a claimfor arbitration under

section 7 of this act seeking damages under this section, and

prior to the filing of an answer or response, the court having

jurisdiction shall refer the claimto nediati on under section

44.102, Florida Statutes, unless the court determ nes that the

interests of justice would not be served. The tine to file the

answer or response shall be tolled for up to 60 days after

service of process on the defendant or until the concl usion of

t he nmedi ati on, whichever is earlier

(7) A class action may not be naintained in this

state:
(a) Against a governnental agency for damages caused

by the failure of its informati on technol ogy products to be

year - 2000 conpli ant.

(b) Against a business for damages caused by the

failure of its information technol ogy products to be year-2000

conpliant, unless each nenber of the class has suffered direct

econom ¢ damages in excess of $50, 000.

(8) Any action for damages under this section nust be

commenced on or before March 1, 2002, but the running of this
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time is tolled fromthe date any offer is nade to subnit the

claimto nediation until the conclusion of nediation

Section 5. Immunity fromliability for directors and

of ficers of businesses. --

(1) A director or officer of a business has absol ute

and conplete immunity frompersonal liability for any danmages

resulting fromthe failure of the information technol ogy

products of the business to be year-2000 conpliant if the

officer or director has either instructed the business or

received witten assurance from anot her officer or director

t hat the busi ness has been instructed to:

(a) Take steps to determ ne whether those products are

year - 2000 conpli ant;

(b) Develop and inplenent a plan to take actions

necessary to nmake those products year-2000 conpliant; and

(c) Inquire whether the information technol ogy

products of the entities on whose goods or services the

busi ness relies are year-2000 conpliant.

(2) A director or officer who does not have absol ute

and conplete immunity frompersonal liability under subsection

(1) neverthel ess has immunity frompersonal liability to the

extent provided in chapter 607, Florida Statutes, or chapter
617, Florida Statutes.
Section 6. Antitrust exenption with respect to

exchanges of infornation.--The exchange of infornmation anong

busi nesses concerni ng neasures that have been taken or are to

be taken in order for a business to make its information

t echnol ogy products year-2000 conpliant does not constitute an

activity or conduct in restraint of trade or conmerce under
chapter 542, Florida Statutes.
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Section 7. Alternative dispute-resol ution

procedures. - -

(1) VOLUNTARY BI NDI NG ARBI TRATI ON. - -
(a) Any party to a dispute under this act for which

there is no prior arbitration agreenent may, before a |lawsuit

has been filed, nmake an offer to the other party to submit the

di spute to voluntary binding arbitrati on under section 44. 104,

Florida Statutes. An offer nade under this paragraph nust set

out the maxi nrum amount of danmages that nmmy be i nposed pursuant

to arbitration.

(b) If at trial, the court finds that an offer was

made under paragraph (a) and was rejected, the court shal

award attorney's fees and costs in accordance with this

par agr aph.
1. If the offer was nade by the plaintiff and rejected

by the defendant, and if the defendant is ultimately found to

be liable for damages in an anpbunt equal to or exceedi ng that

specified in the plaintiff's highest offer, the defendant nust

pay the plaintiff's costs and reasonable attorney's fees.

2. |f the offer was made by the defendant and rejected

by the plaintiff, and if the plaintiff is not ultimately

awar ded danmages in an anount exceeding that specified in the

defendant's highest offer, the plaintiff nust pay the

defendant's costs and reasonable attorney's fees.
(2) MNEDI ATION. - -
(a) The court nmay submit a claimfor danmages under

this act to nediation pursuant to section 44,102, Florida

St at ut es.
(b) A party may serve its last best offer nade in

nedi ati on upon another party as an offer of judgnent under

8
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1| section 678.79, Florida Statutes, and may nake use of all the
2| rights and renedi es provided by this section.

3 (c) The court shall have discretion to require that

4] the costs of nediation be shared equally by the parti es.

5 Section 8. Securities actions.--If an action based on
6 | a year-2000 statenent is brought under the securities | aws, as
7| that termis defined in Section 3(a)(47) of the Securities

8 | Exchange Act of 1934, 15 U S.C. 78c(a)(47), or based on any

9 | docunent or material filed with the Securities and Exchange
10 | Conmission, or with federal banking regul ators, pursuant to
11 ] Section 12(i) of the Securities Exchange Act of 1934, 15

12| U S. C 781(i), or any disclosure or witing that when nade

13 | acconpani ed the solicitation of an offer or sale of

14 | securities, the maker of that year-2000 statement is not

15| liable under state law with respect to that statenent unl ess
16 | the clainmant establishes, in addition to all other requisite
17 | el enments of the applicable action, that the statenment was

18 | materi al and:

19 (1) To the extent that the statenent was not a
20 | republication of a year-2000 statenent originally nade by a
21| third party, that the naker nmade the statenent:
22 (a) Wth actual knowl edge that it was fal se,
23 | i naccurate, or msleading;
24 (b) Wth intent to deceive or nislead; or
25 (c) Wth a reckless disregard as to its accuracy; or
26 (2) To the extent that the statenent was a
27 | republication of the year-2000 statenent originally nade by a
28 | third party, that the nmaker of the republication nade the
29 | statenent:
30 (a) Wth actual knowl edge that it was fal se,
31| i naccurate, or msleading;
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(b) Wth intent to deceive or nislead; or

(c) Wthout notice because:

1. The maker has not verified the contents of the

republication; or

2. The maker is not the source of the republished

statenent, the republished statenent is based on i nformation

suppl i ed by another person or entity, and the notice or

republished statenent identifies the source of the republished

st at enent .
Section 9. Construction of act.--This act shall not be

construed to create a new cause of action or a duty to provide

noti ce concerning year-2000 conpliance nor be construed to

mandate the content or tinmng of any notice concerning

year - 2000 conpl i ance
Section 10. Section 282.4045, Florida Statutes, as
created by section 4 of chapter 98-331, Laws of Florida, is

r epeal ed
Section 11. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 12. This act shall take effect upon beconming a
| aw.
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