Florida Senate - 1999 CS for SB 814

By the Committee on Regul ated | ndustries and Senators
Saunders, Latvala, WbSter, MKay, Carlton, Cow n, Kurth,
Brown-\Wai t e, Bronson and Sebesta

315-1775-99

1 A bill to be entitled

2 An act relating to residential property;

3 anendi ng ss. 849.085, 849.0931, F.S.; including
4 cooperatives, residential subdivisions,

5 cooperative associ ations, and honeowners

6 associ ations as defined in s. 617.301, F.S.

7 within the provisions of lawrelating to

8 penny-ant e ganes, and includi ng cooperative

9 associ ati ons and honeowners' associations as
10 defined in s. 617.301, F.S., within the

11 provisions of law relating to bingo; anending
12 s. 719.103, F.S.; defining the terns "special
13 assessnent," "voting certificate," and "voting
14 i nterests" for purposes of regul ation of

15 cooperatives; amending s. 719.1035, F.S.

16 providing | egal effect of cooperative

17 docunents; anending s. 719.104, F.S.; providing
18 gui del i nes for investnent of cooperative

19 associ ation funds; providing for granting,
20 nodi fyi ng, or noving easenents; anending s.
21 719. 1055, F.S.; changing the voting requirenent
22 for nodifying cooperative docunents;
23 prescribing requirenents for such anendnents;
24 anending s. 719.106, F.S.; authorizing
25 insurance in lieu of fidelity bonding
26 provi di ng standards for such insurance or
27 bonds; creating s. 719.115, F.S.; providing
28 l[imtation of unit owners' liability; creating
29 s. 719.116, F.S.; declaring cooperatives to be
30 residential property; anending ss. 607.0802,
31 617.0802, F.S.; providing eligibility of
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1 certain trust grantors or beneficiaries to

2 serve on condoni nium cooperative, honeowners'

3 or nmobil e honmeowners' associ ation boards of

4 directors; anending s. 617.301, F.S.

5 redefining the term "honeowners' association,"

6 for purposes of the regulation thereof, to

7 i ncl ude corporations responsible for the

8 operation of a nobile hone subdivision

9 anending s. 617.0601, F.S.; providing that

10 certain provisions in bylaws, rules, or other

11 regul ations are void; creating s. 723.0751

12 F.S.; providing for creation of nobile hone

13 subdi vi si on honeowners' associ ations; providing

14 for participation in nobile hone park nobile

15 honeowners' associ ations; providing an

16 ef fective date.

17

18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Paragraph (b) of subsection (2) and
21 | subsection (5) of section 849.085, Florida Statutes, are
22 | anended to read:
23 849.085 Certain penny-ante ganes not crines;
24 | restrictions. --
25 (2) As used in this section
26 (b) "Dwelling" neans residential prenises owned or
27 | rented by a participant in a penny-ante gane and occupi ed by
28 | such participant or the comon el emrents or comopn recteatonal
29 | areas of a condoninium cooperative, residential subdivision
30| or nobile honme park of which a participant in a penny-ante
3l | gane is a unit owner, or the facilities of an organization
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1| which is tax exenpt under s. 501(c)(7) of the Internal Revenue
2| Code. The term"dwelling" also includes a college dormtory
3| roomor the comopn recreational area of a college dornmitory or
4] a publicly owned community center owned by a nunicipality or

51 county.

6 (5) The conduct of any penny-ante gane within the

7 | common el ements or conmmobn treeteationr area of a condom nium_

8 | cooperative, residential subdivision,or nobile honme park or

9 | the conduct of any penny-ante gane within the dwelling of an
10| eligible organization as defined in subsection (2) or within a
11 | publicly owned community center owned by a nunicipality or

12 | county creates no civil liability for danmages arising fromthe
13 | penny-ante gane on the part of a condoni ni um associ ation

14 | cooperative associ ati on, a honeowners' associ ation as defi ned
15]in s. 617.301, nobil e hone owner's association, dwelling

16 | owner, or nunicipality or county or on the part of a unit

17 | owner who was not a participant in the gane.

18 Section 2. Subsection (4) and subsection (11) of

19 | section 849.0931, Florida Statutes, are anended to read:
20 849. 0931 Bingo authorized; conditions for conduct;
21| permitted uses of proceeds; limtations.--
22 (4) The right of a condom nium association, a
23 | cooperative association, a honeowners' association as defined
241 in s. 617.301 a nobile hone owners' association, a group of
25| residents of a nobile hone park as defined in chapter 723, or
26 | a group of residents of a nobile hone park or recreationa
27 | vehicle park as defined in chapter 513 to conduct bingo is
28 | conditioned upon the return of the net proceeds from such
29 | ganes to players in the formof prizes after having deducted
30 | the actual business expenses for such ganes for articles
31| designed for and essential to the operation, conduct, and
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pl ayi ng of bingo. Any net proceeds renaining after paying
prizes may be donated by the association to a charitable,
nonprofit, or veterans' organization which is exenpt from
federal incone tax under the provisions of s. 501(c) of the
I nternal Revenue Code to be used in such recipient

organi zation's charitable, civic, comunity, benevol ent,
religious, or scholastic works or sinmilar activities or, in
the alternative, such remmining proceeds shall be used as
specified in subsection (3).

(11) Bingo ganes may be held only on the follow ng
prem ses:

(a) Property owned by the charitable, nonprofit, or
vet erans' organi zati on.

(b) Property owned by the charitable, nonprofit, or
veterans' organization that will benefit by the proceeds.

(c) Property |leased for a period of not less than 1
year by a charitable, nonprofit, or veterans' organization
providing the | ease or rental agreenent does not provide for
t he paynent of a percentage of the proceeds generated at such
prem ses to the | essor or any other party and providing the
rental rate for such prem ses does not exceed the rental rates
charged for simlar prenmises in the sane |ocale.

(d) Property owned by a nmunicipality or a county when
the governing authority has, by appropriate ordi nance or
resolution, specifically authorized the use of such property
for the conduct of such ganes.

(e) Wth respect to bingo ganes conducted by a
condom ni um associ ati on, cooperative association, a

honeowners' association as defined in s. 617.301,a nobile

hone owners' association, a group of residents of a nobile
honme park as defined in chapter 723, or a group of residents
4
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of a nobile hone park or recreational vehicle park as defined
in chapter 513, property owned by the association, property
owned by the residents of the nobile hone park or recreationa
vehi cl e park, or property which is a compn area | ocated

wi thin the condomi nium nobile home park, or recreational
vehi cl e park.

Section 3. Present subsections (22) and (23) of
section 719.103, Florida Statutes, 1998 Suppl enment, are
renunbered as subsections (23) and (24), respectively, and new
subsections (22), (25), and (26) are added to that section, to
read:

719.103 Definitions.--As used in this chapter
(22) "Special assessnent" neans any assessnent | evied

agai nst unit owners other than the assessnent required by a

budget adopted annually.

(23)(22) "Unit" neans a part of the cooperative
property which is subject to exclusive use and possession. A
unit may be inprovenents, land, or |and and i nprovenents
together, as specified in the cooperative docunents.

(24) 23y "Unit owner"” or "owner of a unit" means the
person holding a share in the cooperative association and a
| ease or other muninment of title or possession of a unit that
is granted by the association as the owner of the cooperative
property.

(25) "Voting certificate" neans a docunent that

desi gnates one of the record title owners or the corporate,

partnership, or entity representative who is authorized to

vote on behal f of a cooperative unit that is owned by nore

than one fanily or by any entity.
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(26) "Voting interests" neans the voting rights

distributed to the associ ati on nenbers as provided for in the

articles of incorporation.
Section 4. Section 719.1035, Florida Statutes, 1998
Suppl enent, is anended to read:

719. 1035 Creation of cooperatives.--

(1) The date when cooperative existence shall commence
i s upon conmencenent of corporate existence of the cooperative
association as provided in s. 607.0203. The cooperative
docunents nust be recorded in the county in which the
cooperative is located before property nmay be conveyed or
transferred to the cooperative. Al persons who have any
record interest in any nortgage encunbering the interest in
the land being subnmitted to cooperative ownership nust either
join in the execution of the cooperative docunents or execute,
with the requirenents for deed, and record, a consent to the
cooperative docunents or an agreenent subordinating their
nortgage interest to the cooperative docunents. Upon creation
of a cooperative, the devel oper or association shall file the
recording information with the division within 30 working days
on a formprescribed by the division

(2) Al provisions of the cooperative docunents are

enforceabl e equitable servitudes, run with the land, and are

effective until the cooperative is termnated.

Section 5. Subsection (7) of section 719.104, Florida
Statutes, 1998 Supplenent, is anended, and a new subsection
(11) is added to that section, to read:

719. 104 Cooperatives; access to units; records;

financial reports; assessments; purchase of |eases.--
(7) COW NGLING --All funds shall be naintained
separately in the association's nane. Reserve and operating
6
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1| funds of the association shall not be conmmingl ed unl ess

2 | conbined for investnent purposes. This subsection is not neant
3| to prohibit prudent investnent of association funds even if

4 | conbined with operating or other reserve funds of the sane

5| associ ation, but such funds nust be accounted for separately,
6 | and the conbi ned account bal ance may not, at any tine, be |ess
7| than the anpunt identified as reserve funds in the conbi ned

8 | account. No nanager or business entity required to be |licensed
9| or registered under s. 468.432, or an agent, enployee,

10| officer, or director of a cooperative association nay

11 | conmingl e any association funds with his or her own funds or
12 | with the funds of any other cooperative association or

13 | conmunity association as defined in s. 468.431

14 (11) EASEMENTS. --Unl ess prohibited by the cooperative
15 | docunents, the board of administration has the authority,

16 | without the joinder of any unit owner, to grant, nodify, or

17 | nove any easenent, if the easenent constitutes part of or

18 | crosses the compn areas or association property. This

19 | subsection does not authorize the board of admnistration to
20 | nodi fy, npbve, or vacate any easenent created in whole or in
21| part for the use or benefit of anyone other than the unit
22 | owners, or crossing the property of anyone other than the unit
23 | owners, without the consent or approval of those other persons
24 | having the use or benefit of the easenent as required by | aw
25| or by the instrunent creating the easenent.
26 Section 6. Subsections (2) and (3) of section
27 | 719. 1055, Florida Statutes, are anended, and subsection (4) is
28 | added to that section, to read:
29 719. 1055 Amendnent of cooperative docunents;
30| alteration and acquisition of property.--
31
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(2) Unless a |ower nunber is provided in the
cooperative docunents or unless such action is expressly
prohibited by the articles of incorporation or bylaws of the
cooperative, the acquisition of real property by the

associ ation, and nmaterial alterations or substantial additions
to such property by the association shall not be deened to
constitute a material alteration or nodification of the
appurtenances to the unit if such action is approved by
two-thirds #5—percent of the total voting interests of the
cooperative

(3)(a) Unless other procedures are provided in the
cooperative docunents or such action is expressly prohibited
by the articles of incorporation or bylaws of the cooperative,
the association may materially alter, convert, |ease, or
nodi fy the common areas of the nobile hone cooperative if the
action is approved by two-thirds #5—perecent of the tota
voting interests of the cooperative.

(b) The association may change the configuration or
size of a unit only if the action is approved by the affected
unit owners and by two-thirds #5—pereent of the total voting
interests of the cooperati ve.

(4)(a) |If the cooperative docunents fail to provide a

net hod of anmendnent, the docunents nay be anended as to al

matters except those described in subsection (1) if the

anmendnent is approved by the owners of not fewer than

two-thirds of the units.

(b) A provision of the cooperative docunents nmay not

be revised or anended by reference to its title or nunber

only. Proposals to anend existing provisions of the

cooperative docunents nust contain the full text of the

provi sion to be anended; new words shall be inserted in the
8
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text and underlined; and words to be deleted shall be |ined

t hrough with hyphens. However, if the proposed change is so

extensive that this procedure woul d hinder, rather than

assi st, the understandi ng of the proposed anendnent, it is not

necessary to use underlining and hyphens as indicators of

wor ds added or del eted, but instead a notation nust be

inserted i nmedi ately preceding the proposed anendnent in

substantially the follow ng | anguage: "Substantial rewording

of docunent. See provision .......... for present text."

(c) Nonnamterial errors or omissions in the anendnent

process will not invalidate an otherw se properly adopted

amendnent .

Section 7. Paragraph (k) of subsection (1) of section
719. 106, Florida Statutes, 1998 Suppl enent, is anmended to
read:

719.106 Byl aws; cooperative ownership. --

(1) MANDATORY PROVI SI ONS. --The byl aws or ot her
cooperative docunents shall provide for the following, and if
they do not, they shall be deened to include the follow ng:

(k) Insurance or fidelity bonds.--The associ ation
shal |l obtain and mai ntain adequate insurance or ptreviston—tofr
the fidelity bonding of all persons who control or disburse

funds of the association. The insurance policy or fidelity

bond nmust cover the maxi mumfunds that will be in the custody

of the association or its nanagenent agent at any one tine.As

used in this paragraph seetiof, the term "persons who contro
or di sburse funds of the association" includes, but is not

limted to, Aeans those individuals authorized to sign checks,

and the president, secretary, and treasurer of the

associ ati on. H—an—-asseciati-on s—annval—gross—recerpts—do—not
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The associ ation shall bear the cost of bonding and insurance.
Section 8. Section 719.115, Florida Statutes, is
created to read
719.115 Limtation of liability.--
(1) The liability of the owner of a unit for common

expenses is linmted to the anpbunts for which he or she is

assessed for commbn expenses fromtine to tinme in accordance

with this chapter, the cooperative docunents, and the byl aws.

(2) The owner of a unit nmay be personally liable for

acts or onmissions of the association in relation to the use of

the commobn areas, but only to the extent of his or her pro

rata share of the liability in the sane percentage as his or

her designated portion of the combn expenses, and then in no

case shall the liability exceed the value of his or her unit.

(3) In any legal action in which the association nay

be exposed to liability in excess of insurance coverage

protecting it and the unit owners, the association shall give

notice of the exposure within a reasonable tine to all unit

owners, and they shall have the right to intervene and def end.
Section 9. Section 719.116, Florida Statutes, is
created to read

719.116 Cooperatives as residential property.--For

pur poses of property and casualty insurance risk

classification, cooperatives shall be classified as

residential property.

10
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Section 10. Section 607.0802, Florida Statutes, is
amended to read:

607.0802 Qualifications of directors.--

(1) Directors nmust be natural persons who are 18 years
of age or older but need not be residents of this state or
shar ehol ders of the corporation unless the articles of
i ncorporation or bylaws so require. The articles of
i ncorporation or bylaws may prescribe additiona
gualifications for directors.

(2) If the eligibility to serve as a nenber of the

board of directors of a condoni ni um associ ati on, cooperative

associ ati on, honeowners' associ ati on, or nobil e honeowners

association is restricted to nenbership in such associ ation

and nenbership is appurtenant to ownership of a unit, parcel

or nobile hone, a grantor of a trust described in s.

733.707(3) or a beneficiary as defined in s. 737.303(4)(b) of

a trust that owns a unit, parcel, or nobile hone shall be

deened a nenber of the association and eligible to serve as a

di rector of the condoni ni um associ ati on, cooperative

associ ati on, honeowners' associ ati on, or nobil e honeowners

associ ati on, provided that such beneficiary occupies the unit,

parcel, or nohile hone.

Section 11. Section 617.0802, Florida Statutes, is
amended to read:
617.0802 Qualifications of directors.--

(1) Directors nmust be natural persons who are 18 years
of age or older but need not be residents of this state or
nmenbers of the corporation unless the articles of
i ncorporation or bylaws so require. The articles of
i ncorporation or the bylaws may prescribe additiona
gualifications for directors.

11
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1 (2) If the eligibility to serve as a nenber of the

2 | board of directors of a condom ni um associ ati on, cooperative

3 | associ ati on, honeowners' associ ation, or nobile honeowners

4 | association is restricted to nenbership in such association

5| and nenbership is appurtenant to ownership of a unit, parcel

6| or nobile home, a grantor of a trust described in s.

71 733.707(3) or a beneficiary as defined in s. 737.303(4)(b) of
8| atrust that owns a unit, parcel, or nobile hone shall be

9 | deened a nenber of the association and eligible to serve as a
10 | director of the condoni ni um associ ati on, cooperative

11 | associ ati on, honeowners' associ ation, or nobil e homeowners

12 | associ ation, provided that such beneficiary occupies the unit,
13 | parcel, or nobhile hone.

14 Section 12. Subsection (7) of section 617.301, Florida
15| Statutes, is anended to read:

16 617.301 Honmeowners' associations; definitions.--As

17 | used in ss. 617.301-617.312, the term

18 (7) "Honeowners' association" or "association" neans a
19 | Florida corporation responsible for the operation of a

20 | community or a nobile hone subdivision in which the voting

21 | menbership is nade up of parcel owners or their agents, or a
22 | conbi nation thereof, and in which nenbership is a nmandatory

23 | condition of parcel ownership, and which is authorized to

24 | i npose assessments that, if unpaid, may becone a |lien on the
25| parcel. The term "honeowners' association" does not include a
26 | community devel opnent district or other simlar special taxing
27 | district created pursuant to statute.

28 Section 13. Subsection (7) is added to section

29| 617.0601, Florida Statutes, to read

30 617.0601 Menbers, generally.--

31
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(7) \Where the articles of incorporation expressly

limt nenbership in the corporation to property owners within

speci fi ¢ neasur abl e geographi c boundari es and where the

corporation has been forned for the benefit of all of those

property owners, no such property owner shall be denied

nenber shi p, provided that such property owner, once adnitted

to nenbership, shall conply with the terns and conditions of

nenbership. Any bylaws, rules, or other regulations to the

contrary are deened void and any persons excl uded from

nenber ship by such bylaws, rules, or other regulations are

deened nenbers with full rights, including the right, by the

majority, or as otherwise provided in the articles of

i ncorporation, to call for a neeting of the nenbership.
Section 14. Section 723.0751, Florida Statutes, is
created to read

723.0751 Mbbile hone subdivi si on honeowners

associ ation. - -

(1) |If no honeowners' association has been created

pursuant to ss. 617.301-617.312 to operate a nobile hone

subdi vi sion, the owners of lots in such nobile hone

subdi vi si on shall be authorized to create a npbile hone

subdi vi si on honeowners' association in the nanner prescribed
in ss. 723.075, 723.076, and 723.078, which shall have the
powers and duties, to the extent applicable, set forth in ss.
723.002(2) and 723.074.

(2) Rights granted to the owners of lots in a nohile
hone subdivision in ss. 723.002(2) and 723.074 may be
exerci sed through an association created or authorized

pursuant to this section for the owners of |ots who are

menbers of the nobile hone subdivi si on honeowners

associ ati on.

13
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(3) When the owners of lots in a nobile hone

subdi vi si on share commopn areas, recreational facilities,

roads, and other anmenities, with the owners of nobile hones in

a nobil e honme park and the nobil e home owners have created a

nobi | e honeowners' associ ati on pursuant to ss.

723.075-723. 079, that nobil e honeowners' associ ation shall be

the authorized representative of owners of lots in the nobile

hone subdi vi si on provi ded that:

(a) The nenbers of the nobile honeowners' association

have, by majority vote, authorized the inclusion of

subdivision ot owners in the nobile hone park honeowners

associ ati on; and

(b) The owners of lots in the nobile hone subdivision

are entitled to vote only on matters that affect their rights
contained in ss. 723.002(2) and 723. 074.
Section 15. This act shall take effect July 1, 1999.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUE%IITUTE FOR

The Conm ttee Substitute for SB 814:

-Incl udes cooperative associ ati ons, and homeowners
associations I n the authorization to conduct penny-ante and
bi ngo ganes.

-Clarifies that the cooperative association is to bear the
gos&_of insurance, as it is already required to do with
ondi ng.

-Deletes "if there is no grantor” on the basis that a trust
cannot be created w thout "a grantor

-Provides that where corporate nenbership is linted to
certain Broperty owners and the corporation has been forned
for the benefit” of those property owners, no such property
owner can be excluded from corporate nmenbership.

- Aut hori zes nobi | e home subdi vi si on homeowners to create a
mobi | e home subdi vi si on honeowners' association pursuant to
t he nobile hone park honmeowners' association statutes.
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