Florida Senate - 1999 SB 834
By the Cormittee on Health, Aging and Long-Term Care

317-399C- 99

1 A bill to be entitled

2 An act relating to nursing hones; anending s.
3 400. 0060, F.S.; providing definitions relating
4 to the Long-Term Care Onbudsnman Program

5 defining the term"conflict of interest";

6 anmendi ng s. 400.0061, F.S.; providing for

7 i nspections of long-termcare facilities rather
8 than adninistrative inspections; anending s.

9 400. 0065, F.S.; conformng provisions to

10 reflect the transfer of regulatory authority
11 fromthe Departnent of Health and

12 Rehabi litative Services to the Departnment of
13 Children and Family Services; revising

14 provi sions that prohibit certain conduct that
15 could create a conflict of interest; anending
16 s. 400.0067, F.S., relating to the State

17 Long- Term Care Qrbudsnan Council; conformn ng
18 provisions to reflect the transfer of

19 regulatory authority; conformng provisions to
20 a change in inspection requirenents for
21 long-termcare facilities; revising
22 requi renments for contents of the annual report
23 prepared by the council; deleting obsolete
24 dates; deleting obsolete provisions with
25 respect to the initial appointnments to the
26 council; amending s. 400.0069, F.S., relating
27 to district long-termcare onbudsman councils;
28 revising provisions to reflect the transfer of
29 regulatory authority; conformng provisions to
30 a change in inspection requirenents for
31 long-termcare facilities; expanding the
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1 authority for onmbudsnan to revi ew persona

2 property and noney accounts of residents of

3 long-termcare facilities; providing for state
4 agencies to require the attendance of agency

5 representatives at council neetings when

6 request ed; anending s. 400.0071, F.S., relating
7 to conpl ai nt procedures; deleting obsol ete

8 provi sions; anending s. 400.0073, F.S.

9 clarifying requirenents for inspections of

10 long-termcare facilities by a district

11 onmbudsman council; requiring the district

12 onbudsman to report to the adult protective

13 servi ces program actions or conduct of a

14 long-termcare facility which threatens a

15 resident of the facility; anmending s. 400. 0075,
16 F.S.; requiring that the district onmbudsnan

17 council seek certain renedi es upon determ ning
18 that a resident of a long-termcare facility is
19 in inmmnent danger; requiring that the district
20 onbudsman council refer certain conplaints to
21 the Agency for Health Care Admi nistration
22 requiring that the agency i nmedi ately
23 i nvestigate certain conplaints; providing for
24 the state onbudsman council to publicize
25 certain recomendations and adm nistrative
26 actions; deleting obsol ete provisions;
27 providing for certain conplaints to be referred
28 to the Medicaid Fraud Control Unit of the
29 O fice of the Attorney CGeneral; anending s.
30 400. 0081, F.S.; providing for the state
31 | ong-term care onbudsnman and state and district

2
CODING:WOrds st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 SB 834
317-39

i
399C- 99

1 ombudsman council menbers to have access to

2 certain records of a long-termcare facility;
3 anending s. 400.0089, F.S., relating to agency
4 reports; conforming provisions to reflect the
5 transfer of regulatory authority; anendi ng s.
6 400.0091, F.S., relating to the training of

7 onbudsman enpl oyees; del eting an obsol ete date;
8 anending s. 400.021, F.S.; redefining the term
9 "departnent” to reflect the transfer of

10 regulatory authority fromthe Departnent of

11 Heal th and Rehabilitative Services to the

12 Departnent of Children and Fam |y Servi ces;

13 anending s. 400.022, F.S., relating to rights
14 of nursing home residents; conformn ng

15 provisions; requiring witten notice before a
16 room change; authorizing a room change wi thout
17 witten notice to a resident for nedically

18 necessary care followi ng consultation with the
19 nedi cal director of the facility or the

20 resident's attendi ng physician; providing for
21 the resident to refuse a room change for

22 nedi cal |y necessary care; conformng a

23 cross-reference; anending s. 400.0255, F.S.

24 defining the terns "di scharge" and "transfer";
25 requiring that nursing honmes conply with

26 certain discharge or transfer procedures;

27 requiring the nursing hone adninistrator or a
28 desi gnee of the adninistrator to sign notices
29 of discharge or transfer; requiring that a

30 facility notify the Agency for Health Care

31 Admi ni stration when certain conditions in the
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1 facility necessitate the discharge or transfer
2 of a resident; requiring that the agency

3 conduct an onsite inspection of the facility

4 under certain circunstances; requiring the

5 agency to devel op a standard, uniform docunent
6 for notifying residents of a discharge or

7 transfer; providing for a nursing hone resident
8 to request a local district onbudsnman to review
9 any notice of discharge or transfer given to

10 the resident; requiring that the local district
11 onbudsman review a notice of discharge or

12 transfer within a specified tine when review is
13 requested; requiring the nursing hone

14 adm nistrator, or a designee of the

15 admnistrator, to forward a resident's request
16 for review of a discharge or transfer notice to
17 an onbudsman within a specified tinme; providing
18 for tolling of the advance notice peri od;

19 providing for notice of energency di scharge or
20 transfer to be given to the resident and | oca
21 di strict onmbudsman; requiring review within a
22 specified tinme by local district onbudsnman of
23 energency di scharge or transfer; authorizing
24 | ocal district onbudsnen to conduct private,
25 i nformal conversations with residents notified
26 of discharge or transfer and with their famly
27 nmenbers, |egal guardi ans, or designees;
28 anending s. 468.1755, F.S., relating to
29 di sciplinary proceedi ngs for nursing hone
30 adm ni strators; providing for disciplining an
31 adm ni strator for authorizing a discharge or
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transfer of a nursing hone resident for a
reason ot her than those specified in | aw
anmendi ng ss. 394. 4625, 468.1756, F.S., relating
to certain admi ssions to a nmental health
facility and a statute of linitations;
conform ng cross-references to changes nade by
the act; providing an appropriation; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 400.0060, Florida Statutes, is
amended to read:

400. 0060 Definitions.--Wen used in this part, untess
the—context—otherwse—+egui+res-the term

(1) "Agency" neans the Agency for Health Care
Admi ni strati on.

(2) "Conflict of interest" nmeans a cl ash between the

public interest and the private pecuniary interest of a person
which is the result of:
(a) Adirect involvenent in the |icensing or

certification of a long-termcare facility or of a provider of

a long-termcare service

(b) An ownership or investnent interest, such as

equity, debt, or other financial relationships, in a long-term

care facility or a long-termcare service

(c) Enploynent by, or participation in the nmanagenent

of, along-termcare facility; or

(d) The receipt of, or having the right to receive,

directly or indirectly, renuneration, in cash or in kind,

5
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under a conpensation arrangenent with an owner or operator of

a long-termcare facility.

(3)t2) "Long-termcare facility" means a skilled
nursing facility, nursing facility, assisted living facility,
adult famly-care hone, board and care facility, or any other
simlar adult care center

(4) 3y "Ofice" neans the Ofice of State Long-Term
Care Orbudsman.

(5) t4)y "Orbudsman” neans the individual designated to
head the Ofice of State Long-Term Care Orbudsnan.

(6) £5)r "Resident” means an individual 60 years of age
or older who resides in a long-termcare facility.

(7)t6) "Secretary" nmeans the Secretary of Elderly
Affairs.

Section 2. Section 400.0061, Florida Statutes, is
amended to read:

400. 0061 Legislative findings and intent; long-term
care facilities.--

(1) The Legislature finds that conditions in long-term
care facilities in this state are such that the rights,
health, safety, and welfare of residents are not ensured by
rul es of state agenci es theDbepartrent—of—Hearth—and

habit . . I F et
Adm-ni-st+ation,or by the good faith of owners or operators of
long-termcare facilities. Furthernore, there is a need for a

formal nechani smwhereby a long-termcare facility resident or
his or her representative may nmake a conpl ai nt agai nst the
facility or its enployees, or against other persons who are in
a position to restrict, interfere with, or threaten the
rights, health, safety, or welfare of the resident. The
Legislature finds that concerned citizens are nore effective

6
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1| advocates of the rights of long-termcare-facility residents
2 | ethers than governnental agencies. The Legislature further

3| finds that in order to be eligible to receive an all otnent of
4 | funds aut horized and appropriated under the federal d der

5| Anrericans Act, the state nust establish and operate an O fice
6| of State Long-Term Care Onbudsnman, to be headed by the State
7 | Long- Term Care Orbudsnman, and carry out a long-termcare

8 | onbudsman program

9 (2) It is the intent of the Legislature, therefore, to
10 | utilize voluntary citizen onbudsnman councils under the

11 | | eadershi p of the onmbudsman, and through themto operate an
12 | onbudsman programthat whi-eh shall, w thout interference by
13 | any executive agency, undertake to discover, investigate, and
14 | determine the presence of conditions or individuals which

15| constitute a threat to the rights, health, safety, or welfare
16 | of the residents of long-termcare facilities. To ensure that
17 | the effectiveness and efficiency of such investigations are
18 | not inpeded by advance notice or delay, the Legislature

19 | intends that the onbudsman and onbudsman councils and their
20 | designated representatives not be required to obtain warrants
21| in order to enter into or conduct athntstrative inspections
22 | of long-termcare facilities. It is the further intent of the
23| Legislature that the environnent in long-termcare facilities
24 | shall be conducive to the dignity and i ndependence of

25| residents and that investigations by onmbudsnman councils shal
26 | further the enforcement of |aws and;rul es;—antd—+regulations

27 | that safeguard the health, safety, and welfare of residents.
28 Section 3. Paragraph (f) of subsection (2) and

29 | subsection (3) of section 400.0065, Florida Statutes, are

30 | anended to read:

31
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1 400. 0065 State Long-Term Care Onbudsnman; duties and

2| responsibilities; conflict of interest.--

3 (2) The State Long-Term Care Onbudsnman shall have the
4| duty and authority to:

5 (f) Performthe duties specified in state and federa
6| law without interference by officials of the Departnent of

7| Elderly Affairs, the Agency for Health Care Adninistration, or
8 | the Departnent of Children and Fami |y Heatth—and

9 | Rehabi+tative Services. The onbudsnman shall report to the
10 | Governor, the President of the Senate, and the Speaker of the
11 | House of Representatives whenever organi zational or

12 | departnental policy issues threaten the ability of the Ofice
13| of State Long-Term Care Onbudsnman to carry out its duties

14 | under state or federal |aw

15 (3) The State Long-Term Care Qrbudsman may shat not
16 | have a conflict of interest.
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1 Section 4. Section 400.0067, Florida Statutes, is

2 | anended to read:

3 400. 0067 Establishnent of State Long-Term Care

4 | Orbudsnan Council; duties; nenbership.--

5 (1) There is created within the Ofice of State

6 | Long- Term Care Orbudsnman, the State Long-Term Care Orbudsnan
7 | Counci .

8 (2) The State Long-Term Care Onrbudsman Council shall

9 (a) Assist the onbudsman in reaching a consensus anong
10 | district onmbudsman councils on issues of statew de concern

11 (b) Serve as an appellate body in receiving fromthe
12 | district onmbudsman councils conplaints not resolved at the

13| district level. The state onbudsman council may enter any

14 | long-termcare facility involved in an appeal, pursuant to the
15| conditions specified in s. 400.0069(3).

16 (c) Assist the onbudsman to di scover, investigate, and
17 | determ ne the exi stence of abuse or neglect in any long-term
18 | care facility and to devel op procedures, in consultation with
19 | the Departnent of Elderly Affairs, relating to such

20 | investigations. Investigations nmay consist, in part, of one or
21 | nore onsite atn-strative i nspecti ons.

22 (d) Assist the onbudsman in eliciting, receiving,

23 | responding to, and resolving conplaints nade by or on behalf
24 | of long-termcare facility residents and in devel opi ng

25 | procedures, in consultation with the Departnent of Elderly

26 | Affairs, relating to the receipt and resolution of such

27 | conpl ai nt s.

28 (e) Elicit and coordinate state, local, and voluntary
29 | organi zati onal assistance for the purpose of inproving the

30| care received by residents of a long-termcare facility.

31
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(f) Be authorized to call upon appropriate agencies of
state governnent for such professional assistance as may be
needed in the discharge of its duties, including assistance
fromthe adult protective services program of the Depart nment

of Children and Fanily Heatth—and—RehabiHtative Services.
(g) Enter into a cooperative agreenent with the

statewi de and district human rights advocacy conmittees for
t he purpose of coordinating advocacy services provided to
residents of long-termcare facilities.

(h) Prepare an annual report describing the activities
carried out by the onbudsman and the State Long-Term Care
Onbudsman Council in the year for which the report is
prepared. The State Long-Term Care Onbudsnman Council shal
submt the report to the Commi ssioner of the United States
Adm ni stration on Aging, the Governor, the President of the
Senate, the Speaker of the House of Representatives, the
mnority |leaders of the House and Senate, the chairpersons of
appropriate House and Senate committees, the Secretaries of
Elderly Affairs and Children and Fam |y Heatth—and
Rehabititative Services, and the Director of Health Care
Adm nistration. The report shall be subnitted at |east 30

days before the convening of the regul ar session of the
Legi sl ature and shall, at a m ninum

1. Contain ant—anatyze data coll ected and provide
anal ysis of that data concerni ng conpl ai nts about and

conditions in long-termcare facilities.

2. Evaluate the problens experienced by residents of
long-termcare facilities.

3. Contain reconmendations for inproving the quality
of life of the residents and for protecting the health,
safety, welfare, and rights of the residents.

10
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4. Analyze the success of the onbudsman program during

the preceding year and identify the barriers that prevent the
opti mal operation of the program

5. Fhe—report—ef—the programs—suecesses—shatt—alse
Address the relationship between the state long-termcare
onbudsman program the Departnent of Elderly Affairs, the
Agency for Health Care Adm nistration, and the Departnent of
Chil dren and Fam | y Heatth—and—Rehabittat+ve Services, and
assess af—assesstent—oef how successfully the state long-term
care onbudsman program has carried out its responsibilities
under the O der Anericans Act.

6.5~ Provide policy and regul atory and | egislative

reconmendations to solve identified problens; resolve
residents' conplaints; inprove the quality of care and life of
the residents; protect the health, safety, welfare, and rights
of the residents; and renove the barriers to the optim
operation of the state |long-term care onbudsman program

7.6 Contain recomrendations fromthe district
onbudsman councils regardi ng program functions and activiti es.

8.7 Include a description of repert—on the activities
of the legal advocate and other |egal advocates acting on

behal f of the district and state councils.
9. Contain a description of the disposition of all

conplaints subnitted to the Departnent of Elderly Affairs in
accordance with s. 400.0075(3).

(3)(a) The State Long-Term Care Qrbudsnan Counci
shal | be conposed of a nunber of nenbers equal to the nunber

of district councils in the state plus three. Each district

onbudsman counci | —rRetuting—the—erbudsran—counect-ts—For

subai-strets—3A—and—3B-shal | appoi nt one nenber and the

Governor shall appoint three nenbers to the State Long-Term
11
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Care Onbudsman Council. An individual designated by a

di strict onbudsman council nust have been a nenber of a

di strict onmbudsman council for at |east 1 year, and shal
continue to serve as an active nenber at the district |evel.
The Governor's appointnents shall be made froma |list of not
fewer than ei ght nom nees, to be selected by the secretary in
consultation with the State Long- Term Care QOrbudsnan Counci
and subnmitted to the Governor. |f the appointnents are not
made within 30 days after the Governor receives the |ist of
nom nees, the secretary shall, in consultation with the State
Long- Term Care Qrbudsnan Council, appoint three nenbers from
the Iist of nominees subnitted to the Governor. At |east one
nmenber appointed by the Governor nust be over 60 years of age.

(b) Al nenbers shall be appointed to serve 3-year
terns. Any vacancy shall be filled in the sane manner as the
original appointnent. The position of any nenber m ssing
t hree consecutive regul ar neetings w thout cause shall be
decl ared vacant.

(c) The state onbudsman council shall elect a
chairperson for a termof 1 year from anong the nenbers who
have served for at least 1 year. The chairperson shall select
a vice chairperson fromanong the nenbers. The vice
chai rperson shall preside over the council in the absence of
t he chai r person.

(d) The state onbudsman council shall neet upon the
call of the chairperson, at |east quarterly or nore frequently
as needed.

(e) Menbers shall receive no conpensation but shall be
rei mbursed for per diemand travel expenses as provided in s.
112. 061.

12

CODING:WOrds st+ieken are deletions; words underlined are additions.




r

Florida Senate - 1999 SB 834
317-39

i
399C- 99

(4) (a) W-thin30—days—after—May—5—21993-Each district

onbudsman council shall appoint one nenber to the council and
the secretary shall submit a list of not fewer than eight
council nom nees to the Governor

(b) Wthin—66—days—after—May—5—1993,-The Governor
shal | appoint three nenbers to the council, or the provisions
of paragraph (3)(a) shall apply.

o het-mi-tial . hal et I

© 00 N o O W DN P

:

21 (5) An Ne officer, enployee, or representative of the
22| Ofice of State Long-Term Care Onbudsnman or of the State

23 | Long-Term Care QOrbudsman Council, or ner any menber of the

24 | imediate fanm |y of such officer, enployee, or representative
25| may not have a conflict of interest. The Departnent of

26 | Elderly Affairs, in consultation with the onbudsnman, shal

27 | adopt rules to identify and renove conflicts of interest.

28 (6) The Departnent of Elderly Affairs shall nake a

29 | separate and distinct request for an appropriation for al

30 | expenses for the state and district onbudsman councils.

31
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Section 5. Subsections (2), (4), (9), and (10) of
section 400.0069, Florida Statutes, are anended to read:

400.0069 District long-termcare onbudsnman council s;
duties; nenbership.--

(2) The duties of the district onbudsman council are:

(a) To serve as a third-party nechanismfor protecting
the health, safety, welfare, and civil and human rights of
residents of a long-termcare facility.

(b) To discover, investigate, and determnine the
exi stence of abuse or neglect in any long-termcare facility
and to use the procedures provided for in ss. 415.101-415. 113
when applicable. Investigations may consist, in part, of one
or nore onsite atmntstrative i nspections.

(c) To elicit, receive, investigate, respond to, and
resolve conpl ai nts made by, or on behalf of, long-termcare
facility residents.

(d) To review and, if necessary, to coment on, for
their effect on the rights of long-termcare facility
residents, all existing or proposed rules, regulations, and
ot her governnental policies relating to long-termcare
facilities.

(e) To review personal property and nbney accounts of
Medieaid residents pursuant to an investigation to obtain
information regarding a specific conplaint or problem

(f) To represent the interests of residents before
governnent agencies and to seek administrative, legal, and
other renedies to protect the health, safety, welfare, and
rights of the residents.

(g) To carry out other activities that the onmbudsnan
determ nes to be appropriate.

14
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(4) Each district onbudsnman council shall be conposed
of no less than 15 nenbers and no nore than 30 nenbers from
the district, to include the following: one nedical or

ost eopat hi ¢ physi ci an whose practice includes or has included
a substantial nunber of geriatric patients and who may have
limted practice in a long-termcare facility; one registered
nurse who has geriatric experience, if possible; one licensed
pharnaci st; one registered dietitian; at |east six nursing
hone residents or representative consuner advocates for
nursing hone residents; at |east three residents of assisted
living facilities or adult fam|y-care hones or three
representative consuner advocates for long-termcare facility
residents; one attorney; and one professional social worker.
In no case shall the nedical director of a long-termcare
facility or an enpl oyee of the Agency for Health Care
Adm ni stration, the Departnent of Children and Fanily Heatth
ant—Rehabi-H-tative Services, or the Departnent of Elderly
Affairs serve as a nenber or as an ex officio nmenber of a

council. Each nmenber of the council shall certify that

nei ther the council nenber nor any nenber of the counci
nmenber's inmediate fanmily has any conflict of interest
pursuant to subsection (10). District onbudsman councils are
encouraged to recruit council nenbers who are 60 years of age
or ol der.

(9) The district onbudsman councils may are—authorized
to call upon appropriate agencies of state governnent for such
prof essi onal assi stance as nmay be needed in the di scharge of
their duties. Al state agencies shall cooperate with the
di strict onmbudsman councils in providing requested information
and requiring the attendance of agency representatives at

council neetings when requested. The Departnent of Children
15
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and Fani |y Heatth—antd—Rehabit+itative Services shall continue
to provide space and in-kind adm nistrative support for each
di strict onbudsman council staff within avail able resources
until the Legislature appropriates funds for office space and
admi ni strative support.

(10) An Ne officer, enployee, or representative of a
district long-termcare onbudsman council, or ner any nenber
of the imediate fanmly of such officer, enployee, or
representative, may not have a conflict of interest. The
Departnent of Elderly Affairs, in consultation with the
onbudsman, shall adopt rules to identify and renove conflicts
of interest.

Section 6. Section 400.0071, Florida Statutes, is
amended to read:

400. 0071 Conpl ai nt procedures. --

(1) The state onbudsman council shall establish state
and district procedures for receiving conplaints against a

adr-sing—horre—ot long-termcare facility or its enpl oyees
enptoyee.
(2) These procedures shall be posted in full viewin

every nursing—hore—or long-termcare facility. Every resident

or representative of a resident shall receive, upon admi ssion
to a nursthAg—here—or long-termcare facility, a printed copy
of the procedures of the state and the district onbudsnan
counci | s.

Section 7. Subsections (1), (3), (4), and (5) of
section 400.0073, Florida Statutes, are anended, and
subsection (7) is added to that section, to read:

400. 0073 State and district onmbudsman counci
i nvestigations.--

16
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(1) A district onbudsman council shall investigate any
conplaint of a resident or representative of a resident based
on an action by an administrator or enpl oyee of a nurstng—honre
o long-termcare facility which m ght be:

(a) Contrary to |aw

(b) Unreasonabl e, unfair, oppressive, or unnecessarily
di scrimnatory, even though in accordance with | aw

(c) Based on a mstake of fact.

(d) Based on inproper or irrelevant grounds.

(e) Unacconpani ed by an adequate statenent of reasons.

(f) Perfornmed in an inefficient manner

(g) Oherw se erroneous.

(3) Subsequent to an appeal froma district onbudsman
council, the state onbudsman council nay investigate any
adr-sing—horre—or long-termcare facility.

(4) In addition to any specific investigation made
pursuant to a conplaint, the district onbudsnman council shal
conduct, at least annually, an investigation that nust;—whith
shat consist, in part, of an onsite atmntstrative
i nspection;-of each naursing—hofre—or long-termcare facility

within its jurisdiction. Such inspection nust focus on the

rights, health, safety, and welfare of the residents.
(5) Any onsite adiinistrati-ve i nspection conducted by
an onbudsman council shall be subject to the follow ng:

(a) Al inspections shall be at tines and for
durations necessary to produce the information required to
carry out the duties of the council

(b) Ne Advance notice of an inspection nmay not shat-
be provided to any naursing—hofe—or long-termcare facility,
except that notice of followup inspections on specific
probl ens may be provi ded.

17
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(c) Inspections shall be conducted in a manner that
whte¢h wi ||l not inpose an fe unreasonabl e burden on nAursing
herres—or long-termcare facilities, consistent with the

underl ying purposes of this part. Unnecessary duplication of
efforts anobng council nenbers or the councils shall be reduced
to the extent possible.

(d) Any onbudsnman council nenber physically present
for the inspection shall identify hinself or herself and the
statutory authority for his or her inspection of the facility.

(e) Inspections may not unreasonably interfere with
the prograns and activities of clients within the facility.
Onbudsman council nenbers shall respect the rights of

resi dents.
(f) Al inspections shall be linmted to conpliance
with parts Il, 111, and VIl of this chapter and 42 U S.C. ss.

1396(a) et seq., and any rules or regulations promul gated
pursuant to such | aws.

(g) An Ne onbudsman council nenber may not shat enter
a single-famly residential unit within a long-termcare
facility without the perm ssion of the resident or the
representative of the resident.

(h) Any inspection resulting froma specific conpl aint
made to an onbudsnman council concerning a facility shall be
conducted within a reasonable tine after the conplaint is
nade.

(7) The district onbudsman shall inmediately report to

the adult protective services program of the Departnent of

Children and Family Services any action or conduct by any

long-termcare facility that the council deternmines is a

substantial threat to the health, safety, welfare, or rights

of a resident of such long-termcare facility that a district
18
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onbudsnman has inspected. As appropriate, the district

onmbudsman nust notify the agency of such findings.
Section 8. Section 400.0075, Florida Statutes, is
anended to read:

400. 0075 Conpl ai nt resolution procedures. --

(1) Any conplaint, including any problemidentified by
an onbudsman council as a result of an investigation, deened
valid and requiring renedial action by the district onbudsnman
council shall be identified and brought to the attention of
the long-termcare facility adnministrator and the agency in

writing. Upon receipt of such docunment, the adnministrator, in
concurrence with the district onbudsnman council chair, shal
establish target dates for taking appropriate renedial action
If, by the target date, the renedial action is not conpleted
or forthcom ng, the district onbudsman council nay:

(a) Extend the target date if the council has reason
to believe such action would facilitate the resolution of the

conpl ai nt.
(b) In accordance with s. 400.0077, publicize the
conpl ai nt, the recomendati ons of the council, and the

response of the long-termcare facility.
(c) Refer the conplaint to the state onbudsnan
counci | .

If the health, safety, welfare, or rights of the resident are
in inmnent danger, the district |ong-term care onbudsnan
counci| shall may seek immediate | egal or administrative
renedies to protect the resident and refer the conplaint to

t he agency. The agency nust imediately investigate any such

conplaint to deternine whether this chapter has been vi ol at ed.

19
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1 (2) Upon referral fromthe district onbudsman council
2 | the state onbudsman council shall assune the responsibility
3| for the disposition of the conplaint. |f a long-termcare

4| facility fails to take action on a conplaint found valid by
5| the state onbudsman council, the state onbudsman council may:
6 (a) In accordance with s. 400.0077, publicize the

7 | conplaint, the reconmendations of the district onbudsnan

8 | council and the state onbudsnman council, any administrative
9| action taken,and the response of the long-termcare facility.
10 (b) Recommend to the agency a series of facility

11 | reviews pursuant to s. 400.19(4) to assure correction and

12 | nonrecurrence of conditions that give rise to conplaints

13 | against a long-termcare facility.

14 (c) Recommend to the agency changes in rules for

15 ] inspecting and licensing or certifying long-termcare

16 | faciliti es—ant—+ecomend—to—theDbepartrrent—of—Heatth—and

17 | Rehabititative—Services—changes—+n—+utes—for—tHcensitng—and
18 | regutating—tong—term—ecare—factHties.

19 (d) Refer the conplaint to the state attorney for

20 | prosecution if there is reason to believe the long-termcare
21| facility or its enployee is guilty of a crininal act.

22 (e) Refer the conplaint to the Medicaid Fraud Contro
23| Unit of the Ofice of the Attorney General, if appropriate.
24 (f) ey Reconmmend to the agency Pepartrent—of—Heatth

25 | and—Rehabittative—Serviees that the long-termcare facility
26 | no |l onger receive paynents under the State Medical Assistance
27 | Program ( Medi cai d).

28 (9g) tH)> Reconmend that the agency initiate procedures
29 | for revocation of license in accordance with chapter 120.

30

31

20
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(h)tg)r Seek legal, admi nistrative, or other renedies

to protect the health, safety, welfare, or rights of the
resi dent.

If the health, safety, welfare, or rights of the resident are
in inmmnent danger, the State Long-Term Care Orbudsman Counci
shal |l seek inmrediate legal or administrative renedies to
protect the resident.

(3) The state onbudsman council shall provide, as part
of its annual report required pursuant to s. 400.0067(2)(h),
information relating to the disposition of all conplaints to
the Departnent of Elderly Affairs, including those brought to

the attention of the agency pursuant to subsection (1).
Section 9. Subsection (1) of section 400.0081, Florida
Statutes, is anended to read:
400. 0081 Access. --
(1) The Ofice of State Long-Term Care Onbudsnan, the
State Long-Term Care Onbudsnman Council, and the district
| ong-term care onbudsman councils, or their nenbers

representatives, shall have access to:

(a) Long-termcare facilities and residents.

(b) Medical and social records of a resident for
review, if:
1. The office or a council nenber has the perm ssion

of the resident or the legal representative of the resident;
or

2. The resident is unable to consent to the review and
has no |l egal representative.

(c) Medical and social records of the resident as
necessary to investigate a conplaint, if:

21
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1. A legal guardian of the resident refuses to give

perm ssi on.
2. The office or a council nenber has reasonabl e cause

to believe that the guardian is not acting in the best
interests of the resident.

3. The council nenber representative obtains the

approval of the onmbudsnan.

(d) The administrative records, policies, and
docunents to which the residents, or the general public, have
access.

(e) Upon request, copies of all |icensing and
certification records naintained by the state with respect to
a long-termcare facility.

(f) Al notices of discharge or transfer processed by

a long-termcare facility regardless of ultimte disposition
Section 10. Section 400.0089, Florida Statutes, is
amended to read:
400. 0089 Agency reports.--The State Long-Term Care
Onbudsman Council, shall, in cooperation with the Departnent

of Elderly Affairs, nmaintain a statew de uniformreporting
systemto collect and analyze data relating to conplaints and
conditions in long-termcare facilities and to residents, for
t he purpose of identifying and resol ving significant problens.
The council shall submt such data as part of its annua

report required pursuant to s. 400.0067(2)(h) to the agency
feor—Heatth—Care—Admnistration, the Departnent of Children and
Fam | y Heatth—and—RehabiHtative Services, the Statew de Human
Ri ghts Advocacy Committee, the Advocacy Center for Persons

with Disabilities, the Comm ssioner for the United States
Adm ni stration on Aging, the National Onbudsnman Resource

22
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1| Center, and any other state or federal entities that the

2 | onbudsman det erni nes appropri at e.

3 Section 11. Section 400.0091, Florida Statutes, is

4 | anended to read:

5 400. 0091 Training.--The onbudsman shal |l provide

6 | appropriate training to all enployees of the Ofice of State
7 | Long- Term Care Qrbudsnan and to the state and district

8 | long-term care onbudsman councils, including all unpaid

9 | volunteers. An Fhe—onbudsran—shaH—t+nplterent—thetraining

10 | proegramno—tater—than—Jdune—1—1994—No enpl oyee, officer, or
11 | representative of the office or of the state or district

12 | long-term care onbudsman councils, other than the onbudsnan
13| may not carry out any authorized onmbudsman duty or

14 | responsibility unless the person has received the training

15| required by this section and has been approved by the

16 | onrbudsnan as qualified to carry out onbudsnman activities on
17 | behalf of the office or the state or district long-termcare
18 | onbudsman counci | s.

19 Section 12. Subsection (6) of section 400.021, Florida
20| Statutes, is anended to read:
21 400.021 Definitions.--Wen used in this part, unless
22 | the context otherw se requires, the term
23 (6) "Departnent" neans the Departnent of Children and
24 | Fani |l y Heatth—antd—Rehabiitative Servi ces.
25 Section 13. Subsection (1) of section 400.022, Florida
26 | Statutes, is anended to read:
27 400. 022 Residents' rights.--
28 (1) Al licensees of nursing hone facilities shal
29 | adopt and nmmke public a statenment of the rights and
30| responsibilities of the residents of such facilities and shal
31| treat such residents in accordance with the provisions of that

23
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statenent. The statenent shall assure each resident the
fol | owi ng:

(a) The right to civil and religious liberties,

i ncl udi ng know edge of avail able choices and the right to

i ndependent personal decision, which will not be infringed
upon, and the right to encouragenent and assistance fromthe
staff of the facility in the fullest possible exercise of

t hese rights.

(b) The right to private and uncensored conmuni cation
including, but not limted to, receiving and sendi ng unopened
correspondence, access to a tel ephone, visiting with any
person of the resident's choice during visiting hours, and
overnight visitation outside the facility with fanily and
friends in accordance with facility policies, physician
orders, and Title XVIII (Medicare) and Title Xl X (Medicaid) of
the Social Security Act regulations, without the resident's
| osing his or her bed. Facility visiting hours shall be
flexible, taking into consideration special circunstances such
as, but not linmted to, out-of-town visitors and working
relatives or friends. Unless otherw se indicated in the
resident care plan, the licensee shall, with the consent of
the resident and in accordance with policies approved by the
agency, permt recognized vol unteer groups, representatives of
communi ty-based | egal, social, nental health, and |eisure
prograns, and nenbers of the clergy access to the facility
during visiting hours for the purpose of visiting with and
providing services to any resident.

(c) Any entity or individual that provides health,
social, legal, or other services to a resident has the right
to have reasonabl e access to the resident. The resident has
the right to deny or withdraw consent to access at any tine by
24
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any entity or individual. Notw thstanding the visiting policy
of the facility, the follow ng individuals nust be pernitted
i medi ate access to the resident:

1. Any representative of the federal or state
governnent, including, but not limted to, representatives of
the Departnent of Children and Fanily Heatth—and
RehabiH-tative Services, the Agency for Health Care
Adm ni stration, and the Departnent of Elderly Affairs; any |aw

enforcenent officer; nenbers of the state or district
onbudsman council; and the resident's individual physician

2. Subject to the resident's right to deny or wthdraw
consent, inmediate famly or other relatives of the resident.

The facility nust allow representatives of the state and

district long-termcare onbudsman council s State—Ndarsing—Horre
and—tong—Tterm-Care—Faciti-ty—Orbudsrran—Counecit t o exam ne a

resident's clinical records with the perm ssion of the

resident or the resident's legal representative and consi stent
with state | aw.

(d) The right to present grievances on behal f of
hinsel f or herself or others to the staff or admnistrator of
the facility, to governnmental officials, or to any other
person; to recommend changes in policies and services to
facility personnel; and to join with other residents or
individuals within or outside the facility to work for
i mprovenents in resident care, free fromrestraint,
interference, coercion, discrimnation, or reprisal. This
right includes access to onmbudsnen and advocates and the right
to be a nenber of, to be active in, and to associate with
advocacy or special interest groups. The right also includes
the right to pronpt efforts by the facility to resolve

25
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resident grievances, including grievances with respect to the
behavi or of other residents.

(e) The right to organize and participate in resident
groups in the facility and the right to have the resident's
famly neet in the facility with the famlies of other
resi dents.

(f) The right to participate in social, religious, and
community activities that do not interfere with the rights of
ot her residents.

(g) The right to exam ne, upon reasonabl e request, the
results of the nost recent inspection of the facility
conducted by a federal or state agency and any plan of
correction in effect with respect to the facility.

(h) The right to manage his or her own financi al
affairs or to delegate such responsibility to the licensee,
but only to the extent of the funds held in trust by the
licensee for the resident. A quarterly accounting of any
transacti ons nmade on behalf of the resident shall be furnished
to the resident or the person responsible for the resident.
The facility may not require a resident to deposit persona
funds with the facility. However, upon witten authorization
of a resident, the facility nust hold, safeguard, manage, and
account for the personal funds of the resident deposited with
the facility as foll ows:

1. The facility nust establish and maintain a system
that ensures a full, conplete, and separate accounti ng,
according to generally accepted accounting principles, of each
resident's personal funds entrusted to the facility on the
resident's behal f.

2. The accounting system established and mai ntai ned by
the facility nmust preclude any commingling of resident funds
26
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with facility funds or with the funds of any person other than
anot her resident.

3. A quarterly accounting of any transacti on nade on
behal f of the resident shall be furnished to the resident or
t he person responsible for the resident.

4. Upon the death of a resident with personal funds
deposited with the facility, the facility nust convey within
30 days the resident's funds, including interest, and a fina
accounting of those funds, to the individual or probate
jurisdiction admnistering the resident's estate, or, if a
personal representative has not been appointed within 30 days,
to the resident's spouse or adult next of kin naned in the
beneficiary designation formprovided for in s. 400.162(6).

5. The facility may not inpose a charge against the
personal funds of a resident for any itemor service for which
payrment is nmade under Title XVIIlI or Title XI X of the Social
Security Act.

(i) The right to be fully inforned, in witing and
orally, prior to or at the tinme of admi ssion and during his or
her stay, of services available in the facility and of related
charges for such services, including any charges for services
not covered under Title XVIII or Title Xl X of the Soci al
Security Act or not covered by the basic per diemrates and of
bed reservation and refund policies of the facility.

(j) The right to be adequately inforned of his or her
nedi cal condition and proposed treatnent, unless the resident
is deternined to be unable to provide inforned consent under
Florida law, or the right to be fully infornmed in advance of
any nonener gency changes in care or treatnent that may affect
the resident's well-being; and, except with respect to a
resi dent adjudged inconpetent, the right to participate in the
27
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pl anning of all nedical treatnent, including the right to
refuse nedication and treatnent, unless otherw se indicated by
the resident's physician; and to know t he consequences of such
actions.

(k) The right to refuse nedication or treatnent and to
be i nforned of the consequences of such decisions, unless
determ ned unable to provide inforned consent under state |aw.
When the resident refuses nedication or treatnent, the nursing
hone facility nust notify the resident or the resident's |ega
representative of the consequences of such decision and nust
docunent the resident's decision in his or her nedical record.
The nursing hone facility nust continue to provide other
services the resident agrees to in accordance with the
resident's care plan.

(1) The right to receive adequate and appropriate
health care and protective and support services, including
soci al services; nmental health services, if available; planned
recreational activities; and therapeutic and rehabilitative
services consistent with the resident care plan, with
establ i shed and recogni zed practice standards within the
community, and with rul es as adopted by the agency.

(m The right to have privacy in treatnent and in
caring for personal needs; to close roomdoors and to have
facility personnel knock before entering the room except in
the case of an energency or unless nedically contraindicated;
and to security in storing and using personal possessions.
Privacy of the resident's body shall be nmintained during, but
not linmted to, toileting, bathing, and other activities of
personal hygi ene, except as needed for resident safety or
assi stance. Residents' personal and nedical records shall be
confidential and exenpt fromthe provisions of s. 119.07(1).
28
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1 (n) The right to be treated courteously, fairly, and

2| with the fullest neasure of dignity and to receive a witten

3| statenment and an oral explanation of the services provided by
4] the licensee, including those required to be offered on an

5| as- needed basi s.

6 (o) The right to be free fromnental and physica

7 | abuse, corporal punishnment, extended involuntary secl usion

8 | and from physical and chem cal restraints, except those

9| restraints authorized in witing by a physician for a

10| specified and limted period of tinme or as are necessitated by
11| an energency. In case of an energency, restraint may be

12 | applied only by a qualified licensed nurse who shall set forth
13| in witing the circunstances requiring the use of restraint,
14 ) and, in the case of use of a chenical restraint, a physician
15| shall be consulted i mediately thereafter. Restraints nmay not
16 | be used in lieu of staff supervision or nerely for staff

17 | conveni ence, for punishnment, or for reasons other than

18 | resident protection or safety.

19 (p) The right to be transferred or discharged only for
20 | nedi cal reasons or for the welfare of other residents, and the
21 | right to be given reasonabl e advance notice of not fe |ess
22 | than 30 days before ef any involuntary transfer or discharge,
23 | except in the case of an energency as deternined by a |icensed
24 | professional on the staff of the nursing hone, or in the case
25| of conflicting rules and regul ati ons which govern Title XVi|I
26 | or Title XIX of the Social Security Act. For nonpaynent of a
27 | bill for care received, the resident shall be given 30 days
28 | advance notice. A licensee certified to provide services
29 | under Title XIX of the Social Security Act nmay not transfer or
30 | discharge a resident solely because the source of paynent for
31| care changes. Admission to a nursing hone facility operated

29
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by a licensee certified to provide services under Title Xl X of
the Social Security Act may not be conditioned upon a waiver
of such right, and any docunent or provision in a docunent

whi ch purports to waive or preclude such right is void and
unenforceable. Any licensee certified to provide services
under Title XI X of the Social Security Act that obtains or
attenpts to obtain such a waiver froma resident or potential
resident shall be construed to have violated the resident's
rights as established herein and is subject to disciplinary
action as provided in subsection (3). The resident and the
famly or representative of the resident shall be consulted in
choosing another facility.

(q) The right to freedomof choice in selecting a
personal physician; to obtain pharnmaceutical supplies and
services froma pharnacy of the resident's choice, at the
resident's own expense or through Title XI X of the Soci al
Security Act; and to obtain information about, and to
participate in, community-based activities programs, unless
nedi cal Iy contraindi cated as docunented by a physician in the
resident's nedical record. |If a resident chooses to use a
communi ty pharnmacy and the facility in which the resident
resides uses a unit-dose system the pharnacy sel ected by the
resident shall be one that provides a conpatible unit-dose
system provides service delivery, and stocks the drugs
normal |y used by long-termcare residents. |If a resident
chooses to use a comunity pharnmacy and the facility in which
the resident resides does not use a unit-dose system the
pharnmacy sel ected by the resident shall be one that provides
service delivery and stocks the drugs nornally used by
| ong-term care residents.

30
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(r) The right to retain and use personal clothing and
possessi ons as space permts, unless to do so would infringe
upon the rights of other residents or unless nedically
contraindi cated as docunented in the resident's nedical record
by a physician. |If clothing is provided to the resident by
the licensee, it shall be of reasonable fit.

(s) The right to have copies of the rules and
regulations of the facility and an expl anation of the
responsibility of the resident to obey all reasonable rules
and regulations of the facility and to respect the persona
rights and private property of the other residents.

(t) The right to receive witten notice before the
roomof the resident in the facility is changed. However, a
resident may be noved to another roomin the facility for

nedi cally necessary care without the need of a witten notice

if, before the nove, the nedical director of the facility or

the resident's attendi ng physician consults with the resident

or the resident's designee. Aresident, or the resident's

desi gnee, may give notice of his or her refusal to be noved by

providing a witten statenent of such refusal to the nursing

hone adm ni strat or

(u) The right to be infornmed of the bed reservation
policy for a hospitalization. The nursing honme shall informa
private-pay resident and his or her responsible party that his
or her bed will be reserved for any single hospitalization for
a period up to 30 days provided the nursing hone receives
rei mbursenent. Any resident who is a recipient of assistance
under Title XI X of the Social Security Act, or the resident's
desi gnee or legal representative, shall be inforned by the
licensee that his or her bed will be reserved for any single
hospitalization for the length of tinme for which Title X X

31
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rei mbursenent is available, up to 8 ¥5 days; but that the bed
will not be reserved if it is nmedically deternmined by the
agency that the resident will not need it or will not be able
to return to the nursing honme, or if the agency deternines
that the nursing hone's occupancy rate ensures the
availability of a bed for the resident. Notice shall be
provided within 24 hours of the hospitalization

(v) For residents of Medicaid or Medicare certified
facilities, the right to challenge a decision by the facility
to discharge or transfer the resident, as required under Title
42 CF.R part 483.12 483-13.

Section 14. Section 400.0255, Florida Statutes, is
amended to read:

400. 0255 Resident hearings of facility decisions to
transfer or discharge.--
(1) As used in this section, the term
(a) "Discharge" neans to nove a resident to a

noni nstitutional setting when the releasing facility ceases to

be responsible for the resident's care.

(b) "Transfer" neans to nove a resident fromthe

facility to another legally responsible institutional setting.

bed—it I £ ed ot
(2) Each facility licensed under this part nust conply

with s. 400.022(1)(p) and subsection (8) when deciding to
di scharge or transfer a resident.

(3) When a resident is to be discharged or

transferred, the nursing hone adninistrator enpl oyed by the

nursing hone that is discharging or transferring the resident,
32
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or an individual enployed by the nursing hone who is

desi gnhated by the nursing hone adninistrator to act on behal f

of the administrator, nust sign the notice of discharge or

transfer. Any notice indicating a nedical reason for transfer

or discharge nmust be signed by the resident's attending

physician or the nedical director of the facility.

(4)(a) Each facility nmust notify the agency of any

proposed di scharge or transfer of a resident when such

di scharge or transfer is necessitated by changes in the

physical plant of the facility which nake the facility unsafe

for the resident.

(b) Upon receipt of such a notice the agency shal

conduct an onsite inspection of the facility to verify the

necessity of the discharge or transfer
(5) 2y A resident of any Medicaid or Medicare
certified facility may chal l enge a decision by the facility to

di scharge or transfer the resident.

(6)3) At |least 30 days prior to any proposed transfer
or discharge, a facility nmust provide advance notice of the
proposed transfer or discharge to the resident and, if known,
to a fanmily nenber or the resident's | egal guardian or
representative, except, in the follow ng circunstances, the
facility shall give notice as soon as practicable before the
transfer or discharge:

(a) The transfer or discharge is necessary for the
resident's welfare and the resident's needs cannot be nmet in
the facility, and the circunstances are docunented in the
resident's nedical records by the resident's physician; or

(b) The health or safety of other residents or
facility enpl oyees woul d be endangered, and the circunstances
are docunented in the resident's nedical records by the

33
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resident's physician or the nedical director if the resident's
physician is not avail abl e.

(7) 4y The notice required by subsection(6){3)nust
be in witing and nust contain all information required by
state and federal law, rules, or regulations applicable to
Medi caid or Medicare cases. The agency shall develop a

standard and uni form docunent to be used by all facilities

|icensed under this part for purposes of notifying residents

of a discharge or transfer. Such docunent nust include a neans

for a resident to request a local district onbudsnman to review

the notice and request infornation about or assistance with

initiating a fair hearing with the departnent's Ofice of

Appeal s Hearings. A copy of the notice nust be placed in the

resident's clinical record, and a copy nust be transnmitted to
the resident's | egal guardian or representative and to the
| ocal district ombudsman counci |

(8) A resident may request that a local district

onbudsman revi ew any notice of discharge or transfer given to

the resident. Wien requested by a resident to review a notice

of discharge or transfer, the local district onbudsnman shal

do so within 7 days after recei pt of the request. The nursing

hone administrator, or the adninistrator's desi gnee, mnust

forward the request for review contained in the notice to the

| ocal district onbudsman within 24 hours after such request is

submtted. Failure to forward the request within 24 hours

after the request is subnitted shall toll the start of the

30-day advance notice peri od.
(9)t5)y(a) Aresident is entitled to a fair hearing to
challenge a facility's proposed transfer or discharge. The

resident, or the resident's |egal representative or designee,
may request a hearing at any tine within 90 days after of the
34
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resident's receipt of the facility's notice of the proposed
di scharge or transfer

(b) If aresident requests a hearing within 10 days
after ef receiving the notice fromthe facility, the request
shal | stay the proposed transfer or discharge pending a
hearing decision. The facility may not take action, and the
resident may renmain in the facility, until the outcone of the
initial fair hearing, which nmust be conpleted within 90 days
after ef receipt of a request for a fair hearing.

(c) If the resident fails to request a hearing within
10 days after of receipt of the facility notice of the
proposed discharge or transfer, the facility may transfer or
di scharge the resident after 30 days fromthe date the
resi dent received the notice.

(10) £6) Notwi t hstandi ng paragraph(9) (b) t5-b), an
energency di scharge or transfer may be inplenented as
necessary pursuant to state or federal |aw during the period
of tinme after the notice is given and before the tine a
hearing decision is rendered. Notice of an energency discharge
or transfer to the resident,the resident's |egal guardian or

representative, and the local district onbudsman if requested

pursuant to s. 400.0255(8)must be by tel ephone or in person

This notice shall be given before the transfer, if possible,
or as soon thereafter as practicable. A local district

onmbudsman conducting a revi ew under this subsection shall do

so within 24 hours after receipt of the request. The

resident's file nust be docunented to show who was cont act ed,
whet her the contact was by tel ephone or in person, and the
date and tine of the contact. If the notice is not given in
witing, witten notice neeting the requirenents of subsection
(4) nust be given the next working day.

35
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(11) After receipt of any notice required under this

section, the local district onbudsman may request a private

i nformal conversation with a resident to whomthe notice is

directed, and, if known, a fanmly nenber or the resident's

| egal guardian or designee, to ensure that the facility is

proceeding with the discharge or transfer in accordance with

the requirenents of this section. If requested, the |oca

di strict onbudsman shall assist the resident with filing an

appeal of the proposed di scharge or transfer

(12) 7 The fol |l ow ng persons nust be present at al
proceedi ngs authorized under this section
(a) The resident, or the resident's |egal
representative or designee.
(b) The facility administrator, or the facility's
| egal representative or designee.

A representative of the district long-termcare onbudsman
council may be present at all proceedings authorized by this
secti on.

(13)(8) I n any proceeding under this section, the
following informati on concerning the parties shall be
confidential and exenpt fromthe provisions of s. 119.07(1):

(a) Nanes and addresses.

(b) Medical services provided.

(c) Social and economic conditions or circunstances.

(d) Evaluation of personal infornmation

(e) Medical data, including diagnosis and past history
of disease or disability.

(f) Any information received verifying i ncone
eligibility and amount of nedical assistance paynents. |ncone
information received fromthe Social Security Adninistration

36
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or the Internal Revenue Service nust be safeguarded according
to the requirenents of the agency that furnished the data.

The exenption created by this subsection does not prohibit
access to such infornmation by a district long-termcare
onbudsman counci |l upon request, by a review ng court if such
information is required to be part of the record upon
subsequent review, or as specified in s. 24(a), Art. | of the
State Constitution.

(14)¢(9)y(a) The departnent's O fice of Appeals Hearings
shal | conduct hearings under this section. The office shal
notify the facility of a resident's request for a hearing.

(b) The departnent shall, by rule, establish
procedures to be used for fair hearings requested by
residents. These procedures shall be equivalent to the
procedures used for fair hearings for other Medicaid cases,
chapter 10-2, part VI, Florida Adnministrative Code. The
burden of proof nust be clear and convi ncing evidence. A
hearing deci sion nust be rendered within 90 days after ef
recei pt of the request for hearing.

(15)¢36) If the hearing decision is favorable to the
resi dent who has been transferred or discharged, the resident
nmust be readnitted to the facility's first avail abl e bed.

(16) t¥1) The decision of the hearing officer shall be
final. Any aggrieved party nay appeal the decision to the
district court of appeal in the appellate district where the
facility is located. Review procedures shall be conducted in
accordance with the Florida Rul es of Appellate Procedure.

(17) €2y The department may adopt rul es necessary to

admi ni st er pterent—the——provisitons—of this section

37

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 SB 834
317-39

i
399C- 99

1 Section 15. Subsection (1) of section 468. 1755,

2| Florida Statutes, 1998 Suppl enent, is anmended to read:

3 468. 1755 Disciplinary proceedings. --

4 (1) The following acts shall constitute grounds for

5| which the disciplinary actions in subsection (2) nmay be taken
6 (a) Violation of any provision of s. 455.624(1) or s
71 468.1745(1).

8 (b) Attenpting to procure a license to practice

9 | nursing honme adninistration by bribery, by fraudul ent

10 | misrepresentation, or through an error of the departnent or
11 | t he board.

12 (c) Having a license to practice nursing hone

13 | adni ni stration revoked, suspended, or otherw se acted agai nst,
14 | including the denial of licensure, by the licensing authority
15| of another state, territory, or country.

16 (d) Being convicted or found guilty, regardl ess of

17 | adjudication, of a crime in any jurisdiction which relates to
18 | the practice of nursing hone administration or the ability to
19 | practice nursing honme administration. Any plea of nolo

20 | contendere shall be considered a conviction for purposes of
21| this part.

22 (e) Making or filing a report or record which the

23| licensee knows to be false, intentionally failing to file a
24 | report or record required by state or federal law, willfully
25 | i npedi ng or obstructing such filing, or inducing another

26 | person to inpede or obstruct such filing. Such reports or

27 | records shall include only those which are signed in the

28 | capacity of a |icensed nursing hone admi ni strator

29 (f) Authorizing the discharge or transfer of a

30| resident for a reason other than those provided in ss. 400.022
31 | and 400. 0255.
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(9g) tH)> Advertising goods or services in a manner which
is fraudulent, fal se, deceptive, or nmisleading in formor
content.

(h) tg) Fraud or deceit, negligence, inconpetence, or
m sconduct in the practice of nursing honme adm nistration.

(i)th)y Aviolation or repeated violations of this
part, part |l of chapter 455, or any rules promnul gated
pur suant thereto.

(j)t)r Violation of a |awmful order of the board or
departnent previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(K) ) Practicing with a revoked, suspended, inactive,
or delinquent |icense.

(1) tk)» Repeatedly acting in a manner inconsistent with
the health, safety, or welfare of the patients of the facility
in which he or she is the adninistrator

(m ) Being unable to practice nursing honme
adm nistration with reasonable skill and safety to patients by
reason of illness, drunkenness, use of drugs, narcotics,
chem cals, or any other nmaterial or substance or as a result
of any nental or physical condition. |In enforcing this
par agraph, upon a finding of the secretary or his or her
desi gnee that probable cause exists to believe that the
licensee is unable to serve as a nursing hone adm ni strator
due to the reasons stated in this paragraph, the departnment
shal |l have the authority to issue an order to conpel the
licensee to subnit to a nental or physical exami nation by a
physi ci an designated by the departnent. |If the |icensee
refuses to conply with such order, the departnent's order
di recting such exanination may be enforced by filing a
39
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1| petition for enforcenent in the circuit court where the

2| licensee resides or serves as a nursing hone admi ni strator

3| The licensee agai nst whomthe petition is filed shall not be
4| naned or identified by initials in any public court records or
5| docunents and the proceedings shall be closed to the public.
6 | The departnment shall be entitled to the sunmary procedure

7| provided in s. 51.011. A licensee affected under this

8 | paragraph shall have the opportunity, at reasonable intervals,
9| to denpbnstrate that he or she can resune the conpetent

10 | practice of nursing home adninistration with reasonabl e skil
11| and safety to patients.

12 (n)tmM- Has WIIlfully or repeatedly violating viotated
13 | any of the provisions of the |aw, code or rules of the

14 | licensing or supervising authority or agency of the state or
15| political subdivision thereof having jurisdiction of the

16 | operation and |icensing of nursing hones.

17 (o) tn)yr Payi ng, giving, causing Has—paid—gi-ven—caused
18| to be paid or given, or offering effered to pay or to give to
19 | any person a conmi ssion or other val uabl e consi deration for
20| the solicitation or procurenent, either directly or

21 | indirectly, of nursing hone usage.

22 (p)fte)y Has WIlfully permtting permtted unauthorized
23| disclosure of information relating to a patient or his or her
24 | records.

25 (q)tp)> Discrininating wth Has—diser+mnated—n

26 | respect to patients, enployees, or staff on account of race,
27 | religion, color, sex, or national origin.

28 Section 16. Paragraph (b) of subsection (1) of section
29| 394. 4625, Florida Statutes, is anended to read:

30 394. 4625 Voluntary adni ssions. --

31 (1) AUTHORITY TO RECEI VE PATI ENTS. - -

40
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(b) A nmental health overlay programor a nobile crisis
response service or a licensed professional who is authorized
to initiate an involuntary exanination pursuant to s. 394. 463
and is enployed by a community nental health center or clinic
nmust, pursuant to district procedure approved by the
respective district adm nistrator, conduct an initial
assessnent of the ability of the follow ng persons to give
express and informed consent to treatnent before such persons
may be admitted voluntarily:

1. A person 60 years of age or older for whomtransfer
i s being sought froma nursing hone, assisted living facility,
adult day care center, or adult fam |ly-care home, when such
person has been di agnosed as suffering fromdenenti a.

2. A person 60 years of age or older for whomtransfer
i s being sought froma nursing home pursuant to s.

400. 0255( 10) s—466-06255(6)-.

3. A person for whomall decisions concerning nedica

treatnent are currently being lawfully nmade by the health care
surrogate or proxy designated under chapter 765.

Section 17. Section 468.1756, Florida Statutes, 1998
Suppl enent, is anended to read:

468. 1756 Statute of limtations.--An administrative
conplaint may only be filed pursuant to s. 455.621 for an act

listed in s. 468.1755(1) (c)-(q) paragraphs—{H{e)—(pr—of——s—
4681755 within 4 years fromthe tine of the incident giving

rise to the conplaint, or within 4 years fromthe tine the
i ncident is discovered or should have been di scovered.
Section 18. The sum of $100,000 is appropriated from
the Health Care Trust Fund to the Departnent of Elderly
Affairs for the 1999-2000 fiscal year to enable the Ofice of
State Long-Term Care Onbudsnman to carry out the duties
41
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1| assigned to the district |long-termcare onbudsman councils as

2| provided in this act and for establishing a toll-free

3 | tel ephone nunber

4 Section 19. This act shall take effect July 1, 1999.

5

6 EE IR I b S b b I S S b b I S b b S I b S b

7 SENATE SUVMMARY

8 Revi ses various provisions of parts | and Il of ch. 400,
F.S,, which govern the operation of |ong-termcare

9 facilities and nurS|ng_hones. Clarifies certain
provisions that prohibit conflicts of interest by

10 nmenbers, enpl oyees, or representatives of the state or
district long-termcare onbudsman councils. Revi ses

11 certain dutiés of the onmbudsman councils. Revises
requi rements for_ inspections of long-termcare

12 facilities. Requires that the Agency for Health Care
Adm ni stration investigate certain Conplaints against a

13 long-termcare facility. Revises the required procedures
for transferring or discharging a nurS|n?_hone resi dent.

14 Provi des requirements for_ réviewi ng a notice of discharge
or transfer. Authorizes disciplinary proceedings faor

15 unl awful | y di scharging or transferring such a resident.
(See bill " for details.)

16
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