Florida Senate - 1999 CS for SB 940

By the Committee on Conprehensive Planning, Local and Mlitary
Affairs

316-1691-99

1 A bill to be entitled

2 An act relating to enminent domain; creating s.
3 73.015, F.S.; requiring presuit negotiation

4 before an action in enminent domain nay be

5 initiated under ch. 73, F.S., or ch. 74, F.S.
6 providing requirenents for the condemi ng

7 authority; requiring the condemming authority
8 to give specified notices; requiring a witten
9 of fer of purchase and apprai sal and specifying
10 the tinme period during which the owner nmay

11 respond to the offer before a condemation

12 | awsuit nay be filed; providing procedures;

13 al |l owi ng a busi ness owner to cl ai mbusiness

14 damage within a specified tine period;

15 provi di ng circunstances under which the court
16 nmust strike a business-danmage def ense;

17 provi di ng procedures for busi ness-danmage

18 cl ai ns; providing for nonbindi ng nedi ation

19 requiring the condemmi ng authority to pay
20 reasonabl e costs and attorney's fees of a
21 property owner; allowi ng the property owner to
22 file a conplaint in circuit court to recover
23 attorney's fees and costs, if the parties
24 cannot agree on the anount; providing that
25 certain evidence is inadnissible in specified
26 proceedi ngs; anending s. 73.092, F.S.; deleting
27 provisions relating to attorney's fees for
28 busi ness-danmage cl ai ns; anmendi ng ss. 127.01
29 166. 401, F.S.; restricting the exercise by
30 counties and runicipalities of specified
31 em nent dommin powers granted to the Departnent
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1 of Transportation; repealing ss. 337.27(2),

2 337.271, 348.0008(2), 348.759(2), 348.957(2),

3 F.S., relating to limting the acquisition cost

4 of lands and property acquired through em nent

5 domai n proceedi ngs by the Departnent of

6 Transportation, the Ol ando- Orange County

7 Expressway Authority, or the Sem nole County

8 Expressway Authority, or under the Florida

9 Expressway Authority Act, and relating to the

10 notice that the Departnent of Transportation

11 nmust give to a fee owner at the inception of

12 negotiations to acquire |and; anending s.

13 479.15, F.S.; preenpting certain county and

14 nmuni ci pal regul ati on of outdoor advertising

15 signs | ocated adjacent to the state hi ghway

16 system providing an effective date.

17

18 | Be It Enacted by the Legislature of the State of Florida:
19

20 Section 1. Section 73.015, Florida Statutes, is

21| created to read

22 73.015 Presuit negotiation.--

23 (1) Before an em nent donmmin proceeding i s brought
24 | under this chapter or chapter 74, the condenmning authority
25| nust attenpt to negotiate in good faith with the fee owner of
26 | the parcel to be acquired, nust provide the owner with a
27 | witten offer and, if requested, a copy of the appraisal upon
28 | which the offer is based, and nust attenpt to reach an

29 | agreenent regarding the anount of conpensation to be paid for
30 | the parcel

31
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(a) At the inception of negotiation for acquisition

t he condemming authority nmust notify the fee owner of the

fol | owi ng:
1. That all or a portion of his or her property is

necessary for a project;

2. The nature of the project for which the parcel is

consi dered necessary, and the parcel designation of the

property to be acquired;

3. That, within 15 busi ness days after receipt of a

request by the owner, the condemning authority will provide

right-of-way maps, construction plans, or other docunents that

depi ct the proposed taking, and a copy of the appraisal report

upon which the offer is based;

4. The fee owner's statutory rights under ss. 73.091
and 73.092; and
5. The fee owner's rights and responsibilities under

par agraphs (b) and (c) and subsection (4).

(b) The condemming authority nmust provide a witten

of fer of purchase to the fee owner. The owner nust be given at

| east 30 days to respond to the offer before the condemni ng

authority files a condemation proceedi ng for the parce

identified in the offer

(c) The notice and witten offer nust be sent by

certified mail, return receipt requested, to the fee owner's

| ast known address listed on the county ad valoremtax roll.

Alternatively, the notice and witten offer nay be personally

delivered to the fee owner of the property. If there is nore

t han one owner of a property, notice to one owner constitutes

notice to all owners of the property. The return of the notice

as undeliverable by the postal authorities constitutes

conpliance with this provision. The condemning authority is
3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1999 CS for SB 940
316- 16

i
1691-99

not required to give notice or a witten offer to a person who

acquires title to the property after the notice required by

this section has been given.

(d) Notwithstanding this subsection, with respect to

| ands acqui red under s. 259.041, the condemmi ng authority is

not required to give the fee owner the current appraisa

bef ore executing an option contract.

(2) Before an em nent donmmin proceeding is brought

under this chapter or chapter 74 by the Departnent of

Transportation or by a county, nmunicipality, board, district,

or other public body for the condemation of right-of-way, the

condemi ng authority nust nmake a good-faith effort to notify

the property owners, including | essees, who operate a business

| ocated on the property to be acquired of their statutory

rights under s. 73.091 and of the itens listed in

subparagraphs (1)(a)l.-3. The notice nust be sent by certified

mail, return recei pt requested, or by personal delivery to any

person or enpl oyee operating the business. |If a business does

not appear to be open and operating at the tinme notice is

attenpted, and efforts to notify the owner by certified nai

and personal delivery have failed, the notice nust be

published in a newspaper at |east once each week for two

consecutive weeks in the county where the property is |ocated.

However, if the property is located in a nunicipality and a

newspaper is published there, the notice nust be published in

such a newspaper. Notice to one owner of a nultiple ownership

busi ness constitutes notice to all business owners of that

busi ness. The condemni ng authority is not required to give

notice to a busi ness owner who acquires an interest in the

busi ness after the notice required by this section has been

gi ven. Once notice has been nmade to business owners under this
4
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subsection, the condemming authority nmay file a condemati on

proceedi ng pursuant to chapter 73 or chapter 74 for the

property identified in the notice.

(a) |If the business owner intends to cl ai mbusiness

damages under s. 73.071(3)(b), the business owner nust, within

120 days after either receipt of the notice or the date of

final publication of notice as required by this subsection, or

at a later time nutually agreed to by the condemning authority

and the busi ness owner, subnit to the condenning authority a

good-faith witten offer to settle any clains of business

damage. The written offer nust be sent to the condemi ng

authority by certified mail, return recei pt requested. Absent

a showi ng of a good-faith justification for the failure to

submt a busi ness-danage offer within 120 days, the court nust

strike the business owner's claimfor business danages in any

condemation proceeding. |If the court finds that the business

owner has nmade a showing of a good-faith justification for the

failure to tinely submit a business damage offer, the court

shal|l grant the business owner up to 120 days within which to

submt a busi ness-danage offer, which the condemming authority

nmust respond to within 90 days.

1. The business-danmage offer nust include an

expl anati on of the nature, extent, and nonetary anount of such

damage and nust be prepared by either the owner or a certified

public accountant. The busi ness owner shall also provide to

t he condenni ng authority copies of the owner's business

records that substantiate the good-faith offer to settle the

busi ness damage claim If additional information is needed

beyond data that nmay be obtained from busi ness records

existing at the tine of the offer, the busi ness owner and

condeming authority nmay agree on a schedule for the
5
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subm ssi on of such informati on. Busi ness records that are not

provided to the condemming authority under this section nay

not be used by the business owner either individually or in

conjunction with other business records to establish or prove

busi ness damage, nor nmay they be used to establish an award of

attorney's fees.

2. As used in this paragraph, the term "busi ness

records" includes, but is not limted to, copies of federa

incone tax returns, federal incone tax wi thhol di ng statenents,

f ederal mi scell aneous incone tax statenents, state sal es tax

returns, balance sheets, profit and | oss statenents, state

corporate incone tax returns for the 5 years precedi ng

notification which are attributable to the busi ness operation

on the property to be acquired, and other records relied upon

by the busi ness owner that substantiate the busi ness-damge

claim
(b) Wthin 90 days after receipt of the good-faith
busi ness-damage offer and acconpanyi ng busi ness records, the

condeming authority nust, by certified mail, accept or reject

t he business owner's offer or nake a counteroffer

(3) At any tine in the presuit negotiation process,

the parties nay agree to subnit the conpensation or

busi ness-danmage cl ai ns to nonbi ndi ng nedi ati on. The parties

shal | agree upon a nediator certified under s. 44.102.

(4) Upon subnission of an invoice that conplies with

the requirenents of this subsection, the condeming authority

shal|l pay all reasonable costs, including reasonabl e

attorney's fees and reasonabl e nedi ati on costs, incurred on

behal f of a fee or business property owner under this section

for presuit negotiations. In order to qualify for reasonable

attorney's fees and costs for presuit negotiations, the fee or
6
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1| busi ness owner nust have conplied with the requirenents of

2| this section and nust be entitled to conpensation fromthe

3 | condemmi ng authority under this chapter. The invoice nust

4] include conplete tine records and a detail ed statenent of

5| services perforned, including the date on which the service

6 | was performed, the hourly rate charged for the service, and

7 | the person perforning the service.

8 (a) The attorney's fees for presuit negotiations

9 | conducted under this section nmust be cal cul ated on the basis
10 ) of criteria set forth ins. 73.092(1), except for attorney's
11 | fees associ ated with busi ness-damage cl ai ns, which nust be

12 | calculated in accordance with s. 73.092(2), (3), (4), and (5).
13 | The subnmission of a counteroffer or the rejection of the

14 | busi ness owner's offer by the condemming authority pursuant to
15 | paragraph (2)(b) constitutes the relevant witten offer for
16 | purposes of calculating the benefit under s. 73.092(1).

17 | Failure of the condeming authority to respond to a

18 | busi ness-danage offer as provided in this section nust be

19 | deened to be a counteroffer of zero dollars.

20 (b) Costs nmust be cal cul ated and awarded pursuant to
21| s. 73.091. Reasonabl e appraisal fees or accountant's fees as
22 | authori zed by this section nust not exceed the general or

23 | customary hourly rate for such fees in the conmunity.

24 (c) |If the parties cannot agree on the anobunt of costs
25| and attorney's fees to be paid by the condeming authority,
26 | the property owner may file a conplaint in the circuit court
27 |1 in the county in which the property is located to recover

28 | attorney's fees and costs.

29 (5) Evidence of negotiations, or of any witten or

30| oral statenents used in nediation or negotiations between the
31| parties under this section is inadm ssible in any condemati on

.
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proceedi ng, except in a proceeding to determ ne reasonabl e

costs and attorney's fees.

Section 2. Section 73.092, Florida Statutes, is
amended to read:

73.092 Attorney's fees.--

(1) Except as otherwi se provided in this section and

s. 73.015, the court, in em nent domai n proceedi ngs, shal
award attorney's fees based solely on the benefits achieved
for the client.

(a) As used in this section, the term"benefits" neans
the di fference, exclusive of interest, between the fina
judgnent or settlenent and the last witten offer nade by the
condemi ng authority before the defendant hires an attorney.

If no witten offer is nade by the condeming authority before
t he defendant hires an attorney, benefits nust be neasured

fromthe first witten offer after the attorney is hired.
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attorney—

(b The court may al so consi der nonnonetary benefits

obtai ned for the client through the efforts of the attorney,
to the extent such nonnonetary benefits are specifically
identified by the court and can, within a reasonabl e degree of
certainty, be quantified.

(c) Attorney's fees based on benefits achi eved shal
be awarded in accordance with the foll owi ng schedul e:

1. Thirty-three percent of any benefit up to $250, 000;
pl us

2. Twenty-five percent of any portion of the benefit
bet ween $250, 000 and $1 nillion; plus

3. Twenty percent of any portion of the benefit
exceeding $1 mllion

(2) In assessing attorney's fees incurred in defeating
an order of taking, or for apportionnent, or other
suppl enent al proceedi ngs, when not otherw se provided for, the
court shall consider:

(a) The novelty, difficulty, and inportance of the
guestions invol ved.

(b) The skill enployed by the attorney in conducting
t he cause.

9
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1 (c) The anount of noney invol ved.

2 (d) The responsibility incurred and fulfilled by the

3 | attorney.

4 (e) The attorney's tine and | abor reasonably required
5| adequately to represent the client in relation to the benefits
6| resulting to the client.

7 (f) The fee, or rate of fee, custonmarily charged for

8| legal services of a conparable or sinmilar nature.

9 (g) Any attorney's fee award nmade under subsection

10 (1).

11 (3) In determining the anobunt of attorney's fees to be
12 | paid by the petitioner under subsection (2), the court shal

13 | be guided by the fees the defendant would ordinarily be

14 | expected to pay for these services if the petitioner were not
15 | responsi ble for the paynent of those fees.

16 (4) At least 30 days prior to a hearing to assess

17 | attorney's fees under subsection (2), the condemee's attorney
18 | shall subnmit to the condeming authority and to the court

19 | conplete tine records and a detailed statenent of services

20 | rendered by date, nature of services perforned, tine spent

21 | perform ng such services, and costs incurred.

22 (5) The defendant shall provide to the court a copy of
23 | any fee agreenent that nmay exist between the defendant and his
24 | or her attorney, and the court nust reduce the anount of

25| attorney's fees to be paid by the defendant by the anpunt of
26 | any attorney's fees awarded by the court.

27 Section 3. Subsection (1) of section 127.01, Florida
28 | Statutes, is anended to read:

29 127.01 Counties del egated power of em nent donai n;

30 | recreational purposes, issue of necessity of taking.--

31
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(1) (a) Each county of the state is delegated authority
to exercise the right and power of em nent dommin; that is,
the right to appropriate property, except state or federal
for any county purpose. The absolute fee sinple title to al
property so taken and acquired shall vest in such county

unl ess the county seeks to condem a particular right or
estate in such property.

(b) Each county is further authorized to exercise the
em nent domai n power powers granted to the Departnent of
Transportation by s. 337.27(1) and—{2), the transportation
corridor protection provisions of s. 337.273, and the right of
entry onto property pursuant to s. 337.274.

Section 4. Subsection (2) of section 166.401, Florida
Statutes, is anended to read:

166. 401 Right of eninent domain.--

(2) Each nunicipality is further authorized to
exerci se the em nent domain power pewets granted to the
Departnent of Transportation in s. 337.27(1) and—(2yrand the
transportation corridor protection provisions of s. 337.273.

Section 5. Subsection (2) of section 337.27, Florida
Statutes, section 337.271, Florida Statutes, subsection (2) of
section 348.0008, Florida Statutes, subsection (2) of section
348. 759, Florida Statutes, and subsection (2) of section
348. 957, Florida Statutes, are repeal ed.

Section 6. Subsection (3) is added to section 479. 15,
Fl orida Statutes, to read

479.15 Harnony of regul ations.--
(3) It is the express intent of the Legislature to

limt the state right-of-way acquisition costs in em nent

domai n proceedi ngs by preenpting county and rmruni ci pa

regul ati on of outdoor advertising signs |ocated adjacent to
11

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O UO0BM WNIEREPRO O ONOOOO M WN P O

Florida Senate - 1999 CS for SB 940
316- 16

i
1691-99

any part of the state highway system when the state is naking

i mprovenent to such hi ghways, the provisions of ss. 479.07 and

479. 155 notwi t hstandi ng. Subject to approval by the Federa

H ghway Admi ni stration, whenever public acquisition of |and

upon which is situated a | awful nonconform ng sign occurs, the

sign may, at the election of its owner and the departnent, be

rel ocated or reconstructed adjacent to the new ri ght-of-way at

the sane station along the roadway, and any adm ni strative

rule or local ordinance to the contrary is preenpted.
Section 7. This act shall take effect January 1, 2000.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 940

Requi res condemming authorities to provide a property owner
with a copy of the appraisal report within 15 days of receipt
of a request by the owner. Requires newspaper notification for
condemati on actions involving business damages where a . ]
busi ness does not aPpear_to be operating at the tinme notice is
attenpted, and notification by certified nail and persona
delivery has failed to |ocate’ the business owner

Defines the standard for a court to strike a business damage
claimas where the court finds that the business owner has
failed to nmake a showing of a good faith justification for the
failure to tinely submt a business danage offer

Requires that invoices used to docunent attorney's fees

i nclude the date on which the service was perforned, the ]
hourly rate charged for the service, and the person perfornng
t he services.

Clarifies that the provisions of subsection 4(a) apply to
attorney's fees calculated for presuit negotiations conducted
under s, 73.015, F.S., and provides that the failure of the
condemming authority to respond to a busi ness damage offer
nust be deéened to be a counteroffer of zero dollarS for the
pur pose of calculating "benefits."

Clarifies that evidence of oral statenents used in nediation
or presuit negotiations between the parties is inadmssible in
anY condemat i on proceedi ngs except a proceeding to deternine
attorney's fees.

Requires that DOT be consulted when an owner_ of a | awful
nonconform ng sign | ocated adjacent to_neM/rlght-of-may el ects
to relocate or reconstruct the sign adjacent to the new

ri ght- of - way. 12
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