Fl ori da House of Representatives - 2000 HB 1519
By Representative Lynn

1 Abill to be entitled

2 An act relating to drug-free workpl aces;

3 anending s. 112. 0455, F. S.; providing a short
4 title; providing purposes; providing

5 | egi slative findings; anending s. 397. 332,

6 F.S.; providing an additional purpose of the

7 O fice of Drug Control; creating s. 442.01

8 F.S.; providing a short title; transferring,

9 renunbering, and anendi ng ss. 440.101 and

10 440.102, F.S., relating to drug-free

11 wor kpl aces; conmbining and clarifying certain
12 provi sions of ss. 112.0455 and 440. 102, F.S.

13 relating to drug-free workpl ace prograns;

14 providing legislative intent; providing for

15 eligibility for certain rate di scounts under

16 certain circunstances; providing for

17 ineligibility under certain circunstances;

18 requiring reporting the identities of certain
19 insurers; revising definitions; revising and
20 clarifying provisions relating to drug testing,
21 notice to enpl oyees and job applicants, types
22 of testing, procedures and enpl oyee protection
23 confirmation testing, enployer protection
24 confidentiality, licensure and certification of
25 drug-testing | aboratories, drug-testing
26 standards for | aboratories, rules of the Agency
27 for Health Care Administration, state enpl oyees
28 in safety-sensitive or special-risk positions,
29 deni al of benefits, discipline and
30 nondi sci pli ne renedi es, collective bargaining
31 rights, applicability, nmedical review officers,
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1 and license fees; providing for reporting and

2 accountability standards; providing

3 requi rements for drug-testing |aboratory

4 certification and |icensing; requiring

5 enpl oyers to provi de educati on of enpl oyees;

6 requiring final review of drug test results by

7 a nedical review officer; providing criteria;

8 providing for conpliance with federa

9 regul ations; anending s. 627.0915, F. S

10 requiring the Departnent of |nsurance to

11 approve workers' conpensation rating plans

12 providing a certain rate setting di scount;

13 anendi ng ss. 440.09, 443.101, and 443. 1715,

14 F.S., to conformcross references; anending s

15 14, ch. 99-240, Laws of Florida; deleting the

16 repeal of chapter 442, F.S.; retaining the

17 repeal of the sections of chapter 442, F.S.

18 correcting an incorrect section reference;

19 providing effective dates.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Section 112.0455, Florida Statutes, is
24 | anended to read:
25 (Substantial rewording of section
26 See s. 112.0455, F.S., for existing text.)
27 112. 0455 Drug-free workpl aces. - -
28 (1) SHORT TITLE. --Sections 442.02 and 440.03 may be
29 | cited as the "Florida Governnent Drug-Free Wrkpl ace Act."
30 (2) PURPCSE.--This section is intended to:
31
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(a) Pronote the goal of drug-free workplaces within

all levels of state governnent through fair and reasonabl e

drug-testing nmethods for the protection of public enpl oyees

and enpl oyers.

(b) Encourage state governnent to provide enpl oyees

who have drug use problens with an opportunity to participate

in an enpl oyee assi stance program or an al cohol and drug

rehabilitation program
(3) FINDINGS. --The Legislature finds that:
(a) Drug use has serious adverse effects upon a

significant portion of the workforce, resulting in billions of

dollars of lost productivity each year and posing a threat to

t he workpl ace and to public safety and security.

(b) Maintaining a healthy and productive worKkforce,

safe working conditions free fromthe effects of drugs, and

gual ity products and services is inportant to governnental

enpl oyers and enpl oyees and the general public in this state.

The Legislature further finds that drug use creates a variety

of workpl ace problens, including increased injury on the job,

i ncreased absenteei sm increased financial burden on health

and benefit prograns, increased workplace theft, decreased

enpl oyee noral e, decreased productivity, and a decline in the

guality of products and services offered by state governnent.

(c) Inplenentation of a drug-free workpl ace programis

necessary to protect governnent enployers and enpl oyees who

participate in workplace drug-testing prograns.

(d) In balancing the interests of state government

enpl oyers and enpl oyees and the welfare of the general public,

t he establishment of standards to ensure fair and accurate

testing for drugs in the workplace is in the best interest of

all.
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(e) For the protection of and fairness to the state,

state enpl oyees, and job applicants, the collection and

testing of specinens and the reporting of such testing not

perforned pursuant to s. 442.03 and rul es adopted under such

section shall not be used for the purposes of s. 442.03.

(3) Any drug-free workpl ace established by an agency

of this state nust conply with the requirenents of s. 442.03.

Section 2. Paragraph (h) is added to subsection (2) of
section 397.332, Florida Statutes, to read:

397.332 Ofice of Drug Control. --

(2) The purpose of the Ofice of Drug Control is to
work in collaboration with the Ofice of Planning and
Budgeting to:

(h) Serve as an unbrella agency to ensure coordination

anong the agencies or departnents which are responsible for

i npl erenting the drug-free workpl ace provisions of ss. 442,02
and 442.03.

Section 3. Section 442.01, Florida Statutes, is
created to read

442.01 Drug-Free Wrkpl ace Act.--Sections 442.02 and
442.03 nay be cited as the "Florida Governnent Drug-Free
Wor kpl ace Act."

Section 4. Sections 440.101 and 440. 102, Florida
Statutes, are transferred and renunbered as sections 442.02

and 442.03, Florida Statutes, respectively, and anended to
read:

442. 02 440616+ Legislative intent; drug-free
wor kpl aces. - -

(1) It is the intent of the Legislature to pronote
drug-free workpl aces in order that all enployers in the state
be afforded the opportunity to nmaxinize thei+ | evel s of

4
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1| productivity, enhance theirr conpetitive positions in the

2 | market pl ace, and reach their+ desired |l evels of success w thout
3 | experiencing the costs, delays, and tragedies associated with
4| work-related accidents resulting fromdrug abuse by enpl oyees.
5|1t is further the intent of the Legislature that drug abuse be
6 | di scouraged and that enpl oyees who choose to engage in drug

7 | abuse face the risk of unenpl oynent and the forfeiture of

8 | workers' conpensation benefits provided under chapter 440 and
9 | unenpl oynent conpensation benefits provided under chapter 443.
10 (2) If an enployer inplenents a drug-free workpl ace
11| programin accordance with s. 442,03 446162 whi ch incl udes
12 | notice, education, and procedural requirenents for testing for
13 | drugs and al cohol pursuant to law or to rul es adopted under s.
14 | 442. 03 devetoped—by—the—-Ageney—for—Health—Care—-Adiini-stration,
15| the enployer nmay require the enployee to subnmit to a test for
16 | the presence of drugs er—aleehoet and, if a drug er—ateohoel is
17 | found to be present in the enployee's systemat a |evel

18 | prescribed by rule adopted pursuant to this act, the enpl oyee
19| may be term nated and may forfeit ferfeirts his or her

20| eligibility for nedical and indemity benefits provided by the
21 | enpl oyer under chapter 440 and unenpl oynent conpensati on

22 | benefits under chapter 443. However, a drug-free workpl ace

23 | program nust require the enployer to notify all enpl oyees that
241 it is a condition of enploynent for an enployee to refrain

25| fromreporting to work or working with the presence of drugs
26 | er—atecohotr in his or her body and, if an injured enpl oyee

27 | refuses to subnit to a test for drugs er—atleeholt, the enpl oyee
28 | forfeits eligibility for nmedical and indemity benefits.

29 (3) An enployer which has established and maintains a
30 | drug-free workplace programin accordance with s. 442,03 is
3l ]| eligible to qualify for the discounts provided under s.
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627.0915. An enployer who fails to maintain a drug-free

wor kpl ace in accordance with s. 442.03 and rul es adopted under

such section is not eligible for the discounts under s.

627.0915. The identity of all enployers qualifying for and

receiving discounts provided under s. 627.0915 shall be

reported annually by the insurer to the division as prescribed

by the division.
442. 03 446162 Drug-free workpl ace program
requirenents.--The followi ng provisions apply to a drug-free

wor kpl ace program i npl enented pursuant to law or to rules
adopted by the Agency for Health Care Admi nistration for
collecting and testing speci nens for drugs:

(1) DEFINTIONS. --Except where the context otherw se
requires, as used in this act:

(a) "Certified | aboratory" nmeans a drug-free workpl ace

| aboratory certified by the Federal Substance Abuse and Ment al
Heal th Services Adm nistrati on ( SANMHSA).
(b) tay "Chain of custody" refers to the nethodol ogy of

tracking specified materials or substances for the purpose of
mai nt ai ni ng control and accountability frominitial collection
to final disposition for all such materials or substances and
providing for accountability at each stage in handling,
testing, and storing specinens and reporting test results.
(c)tb)y "Confirmation test,"” "confirmed test," or
"confirmed drug test" neans a second anal ytical procedure used
to identify the presence of a specific drug or netabolite in a
speci men. The confirnati on—whieh test nust be different in

scientific principle fromthat of the initial test procedure
and nust be capable of providing requisite specificity,
sensitivity, and quantitative accuracy or shall consist of a

nore accurate scientifically accepted nethod approved by the
6
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Departnent of Health and Human Servi ces Mandatory Gui delines

for Federal Workplace Drug Testing Prograns as contained in
Vol une 54, Nunber 110, of the Federal Regi ster published June
9, 1994, and, for alcohol testing, the Departnent of

Transportation Federal Mbtor Carrier Safety Regul ati ons Part
40.

(d) "Division" neans the Division of Wrkers'

Conpensation of the Departnent of Labor and Enpl oynent

Security.

(e)te)y "Drug" neans al cohol, including a distilled
spirit, wine, a nalt beverage, or an intoxicating |liquor; an
anphet am ne; a cannabi noi d; cocai ne; phencyclidine (PCP); a
hraHueinogen—rethatgualone-an opiate; a barbiturate; a
benzodi azepi ne; propoxyphene a—synthetenarecotie; a desi gner

drug; or a netabolite of any of the substances listed in this

par agraph. An enpl oyer may test an individual for any or al
of such drugs.

(f) ¢ty "Drug rehabilitation progrant means a service
provi der, established pursuant to s. 397.311(28), that
provides confidential, tinely, and expert identification
assessnent, and resolution of enpl oyee drug abuse.

(g)fte)y "Drug test" or "test" neans any chem cal
bi ol ogi cal, or physical instrunental analysis adm nistered, by
a laboratory certified by the United States Departnent of
Heal th and Human Services or |icensed by the Agency for Health
Care Administration as provided in subsection (9), for the

pur pose of determ ning the presence or absence of a drug or
its metabolites.

(h) ¢+ "Enpl oyee" means any person who works for
sal ary, wages, or other renuneration for an enpl oyer.

7
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1 (i) fg)y "Enpl oyee assi stance progrant means an

2 | established program capabl e of providing expert assessnent of
3 | enpl oyee personal concerns; confidential and tinely

4] identification services with regard to enpl oyee drug abuse;

5| referrals of enployees for appropriate diagnosis, treatnent,
6 | and assi stance; and foll owp services for enpl oyees who

7| participate in the programor require nonitoring after

8| returning to work. If, in addition to the above activities, an
9 | enpl oyee assi stance program provi des di agnostic and treatnent
10 | services, these services shall in all cases be provided by

11 | service providers pursuant to s. 397.311(28).

12 (j) th)y "Enpl oyer” means a person or entity that

13 | enpl oys a person and that is covered by the Wrkers

14 | Conpensati on Law.

15 (k) "Initial drug test" means a sensitive, rapid,

16 | and reliable procedure to identify negative and presunptive
17 | positive specinens, using an i Mmunoassay procedure or an

18 | equivalent, or a nore accurate scientifically accepted nethod
19 | approved by the United States Departnent of Health and Hunman
20 | Servi ces Mandatory Quidelines for Federal Wrkplace Drug

21| Testing Prograns as contained in Volune 54, Nunber 110, of the
22 | Federal Register published June 9, 1994, and, for al coho

23| testing, the Departnent of Transportation Federal Motor

24 | Carrier Safety Regul ations Part 40 Fecd—and—brug

25 | Admnai-stration—or—the—-Agency—for—Health—Care—Adrini-stration—as
26 | steh—ore—accurate—technotogy becorres—avatrtabte—+n—a

27 | eost—effectiveform

28 (1)) "Job applicant” means a person who has applied
29 | for a position with an enployer and has been offered

30 | enpl oynent conditioned upon successfully passing a drug test,
31| and may have begun work pending the results of the drug test.
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For a state agency pubH-e—enptoeyer, "job applicant" nay nean
weans—onty a person who has applied for a special-risk or

saf ety-sensitive position.

(m "Licensed | aboratory" neans a drug-free workpl ace

| aboratory licensed by the Agency for Health Care

Adm ni stration pursuant to this section.
(n)tk "Medical review officer" or "MRO' neans a

| i censed physician, enployed with or contracted with an

enpl oyer, who is certified in the | aw and net hodol ogy of drug

t esti ng; who has knowl edge of substance abuse di sorders,

| aboratory testing procedures, and chain of custody collection
procedures; who verifies positive, confirned test results; and
who has the necessary nedical training to interpret and

eval uate an enpl oyee's positive test result in relation to the
enpl oyee' s nedical history or any other rel evant bionedical

i nformati on.

(o)) "Prescription or nonprescription nedication”
neans a drug or nedication obtained pursuant to a prescription
as defined by s. 893.02 or a nedication that is authorized
pursuant to federal or state |law for general distribution and
use without a prescription in the treatnent of human di seases,
ailments, or injuries.

(p) M- "Public enployer™ nmeans any agency wthin
state, county, or nunicipal government that enploys
i ndividuals for a salary, wages, or other remnuneration

(q) tn) "Reasonabl e-suspi cion drug testing" neans drug
testing based on a belief that an enpl oyee is using or has
used drugs in violation of the enployer's policy drawn from
specific objective and articul able facts and reasonabl e
i nferences drawn fromthose facts in |ight of experience.

9
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1 | Areng—ether—things,-Such facts and i nferences nay be based

2 | upon, but are not linmted to:

3 1. (Gbservabl e phenonena while at work, such as direct
4 | observation of drug use or of the physical synptons or

5| mani festations of being under the influence of a drug.

6 2.  Abnormal conduct or erratic behavior while at work
7] or a significant deterioration in work perfornmance.

8 3. Avreport of drug use, provided by a reliable and

9| credi bl e source

10 4. Evidence that an individual has tanpered with a

11| drug test during his or her enploynent with the current

12 | enpl oyer.

13 5. Information that an enpl oyee has caused,

14 | contri buted to, or been involved in an accident while at work.
15 6. Evidence that an enpl oyee has used, possessed,

16 | sold, solicited, or transferred drugs while working or while
17 | on the enployer's prenises or while operating the enployer's
18 | vehicle, machinery, or equipnent.

19 (r)fe)y "Safety-sensitive position" means;—wth—respect
20 | to—a—publc—enpltoyer—a position in which a drug inpairnent

21| constitutes an inmediate and direct threat to public health or
22 | safety, such as a position that requires the enployee to carry
23| a firearm performlife-threatening procedures, work with

24 | confidential information or docunents pertaining to crimna
25| investigations, or work with controll ed substances; a position
26 | in which a drug inpairnent constitutes an i nmedi ate and direct
27 | threat to the enployee's health or safety; a position in which
28 | the enployee is responsible for the well-being of a nminor;a
29 | position subject to s. 110.1127; or a position in which a

30| nonentary lapse in attention could result in injury or death
31| to anot her person.
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1 (s)tp)y "Special -risk position" nmeans, with respect to

2| a public enployer, a position that is required to be filled by
3| a person who is certified under chapter 633 or chapter 943.

4 (t) &)y "Specinen” means tissue, hair, or a product of

5| the human body capabl e of revealing the presence of drugs or

6| their netabolites, as approved by the United States Departnment
7| of Health and Human Services Mandatory Quidelines for Federa

8 | Wrkpl ace Drug Testing Prograns as contained in Vol une 54,

9 | Nunber 110, of the Federal Register published June 9, 1994,

10| and, for alcohol testing, the Departnent of Transportation

11 | Federal Mdtor Carrier Safety Regul ations Part 40 Food—antd—Dbrug
12 | Admintstration—or—the—Agenrey—for—Healtth—Care—Adimini-stration.
13 (2) DRUG TESTING --An enpl oyer nmay test an enpl oyee or
14 | job applicant for any drug described in paragraph (1)(c). In
15 ) order to qualify as having established a certified state

16 | drug-free workpl ace program which—affords—an—enptoyer—the

17 | abiHty—te—eguati-fy—tor—the—disecounts—provided—under—s—

18 | 627/091t5—and—denyretica—and—indemmi-ty—benretts—under—this
19 | ehapter all drug testing conducted by enployers shall be in

20| conformty with the standards and procedures established in

21| this section and all applicable rules adopted pursuant to this
22 | section. Hewever—an—enptoyer—does—hot—have—ategat—duty—under
23 | this—section—toreguest—an—enproyee—or—job—apptH—ecant—to

24 | uwndergo—trug—testing—H—an—enptoyer—ftai-ts—tormarnta-n—a

25 ' . "

26

27

28

29

30

31 (3) NOTICE TO EMPLOYEES AND JOB APPLI CANTS. - -
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(a) One tine only, prior to testing, an enpl oyer shal
give all enpl oyees and job applicants for enploynent a witten
policy statenent which contains:

1. A general statenment of the enployer's policy on
enpl oyee drug use, which nust identify:

a. The types of drug testing an enployee or job
applicant may be required to submt to, including
r easonabl e-suspi ci on drug testing or drug testing conducted on
any ot her basis.

b. The actions the enpl oyer nay take against an
enpl oyee or job applicant on the basis of a positive confirned
drug test result.

2. A statenent advising the enployee or job applicant
of the existence of this section.

3. A general statenent concerning confidentiality.

4. Procedures for enpl oyees and job applicants to
confidentially report to a nedical review officer the use of
prescription or nonprescription nedications to a nedica
review officer both before and after being tested.

5. Alist of the nbst commpn nedi cations, by brand
nane or conmon nane, as applicable, as well as by chemica
nane, which nmay alter or affect a drug test. A list of such
nedi cations as devel oped by the Agency for Health Care
Adm ni stration shall be available to enployers through the
Di vi si on of Wirkers' Conpensation of the Departnent of Labor
and Enpl oynent Security.

6. The consequences of refusing to subnmit to a drug
test.

7. A representative sanpling of nanes, addresses, and
t el ephone nunbers of enpl oyee assi stance prograns and | oca
drug rehabilitation prograns.
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8. A statenent that an enpl oyee or job applicant who
receives a positive confirmed test result nmay contest or
explain the result to the nedical review officer within 5
wor ki ng days after receiving witten notification of the test
result; that if an enployee's or job applicant's explanation
or challenge is unsatisfactory to the nedical review officer
the nmedical review officer shall report a positive test result
back to the enpl oyer; and that a person may contest the drug
test result pursuant to | aw er—to—rutes—adoptet—by—the—-Agency
fer—Heat-th—Care—-Admni-stration.

9. A statenent informng the enpl oyee or job applicant
of his or her responsibility to notify the |aboratory of any
adm nistrative or civil action brought pursuant to this
secti on.

10. A list of all drugs for which the enpl oyer may
wiH+ test, described by brand nanme or conmon nane, as
appl i cabl e;—as—weH—as—by—<chem-ecat—marne.

11. A statenent regarding any applicable collective
bar gai ni ng agreenent or contract and the right to appeal to
the Public Enpl oyees Rel ations Commi ssion or applicable court.

12. A statenent notifying enployees and job applicants
of their right to consult with a nedical review officer for
technical information regarding prescription or
nonprescri ption nedication

(b) An enployer not having a drug-testing program
shal |l ensure that at |east 60 days el apse between a genera
one-tinme notice to all enployees that a drug-testing program
is being inplenented and the begi nning of actual drug testing.
An enpl oyer having a drug-testing programin place prior to
Cctober 1, 2000 Juty—3,—39908, is not required to provide a
60-day notice period.
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(c) An enployer shall include notice of drug testing
on vacancy announcenents for positions for which drug testing
is required. A notice of the enployer's intent to test for

drugs drug—testing—potey nust al so be posted in an

appropriate and conspi cuous | ocation on the enployer's

prem ses, and copies of the policy nust be nade avail able for
i nspection by the enpl oyees or job applicants of the enpl oyer
during regul ar business hours in the enployer's personne

of fice or other suitable |ocations.

(4) TYPES OF TESTING - -

(a) An enployer is required to conduct the follow ng
types of drug tests:

1. Job applicant drug testing.--An enployer mnust
require job applicants to subnit to a drug test and nay use a
refusal to subnmit to a drug test or a positive confirmed drug
test as a basis for refusing to hire a job applicant.

2. Reasonabl e-suspicion drug testing.--An enpl oyer
nmust require an enpl oyee to subnit to reasonabl e-suspicion
drug testing.

3. Routine fitness-for-duty drug testing.--An enpl oyer
nmust require an enpl oyee to subnit to a drug test if the test
is conducted as part of a routinely schedul ed enpl oyee
fitness-for-duty nedical exam nation that is part of the
enpl oyer's established policy or that is schedul ed routinely
for all nenbers of an enploynent classification or group.

4. Followup drug testing.--1f the enployee in the
course of enploynent enters an enpl oyee assi stance program for
drug-rel ated problens, or a drug rehabilitation program the
enpl oyer nust require the enployee to subnit to a drug test as
a followp to such program unless the enployee voluntarily
entered the program |n those cases, the enployer has the

14
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option to not require followup testing. If followp testing is
required, it nust be conducted at |east once a year for a
2-year period after conpletion of the program Advance notice
of a followup testing date nust not be given to the enpl oyee
to be tested.

5. Postaccident testing.--1f, in the course of

enpl oynent, the enpl oyee suffers an accident for which the

enpl oyee is treated by a physician, the enployer nmust require

the enpl oyee to submit to a drug test as a consequence of such

acci dent .
(b) This subsection does not preclude an a—private
enpl oyer from conducting randomtesting, or any other | awful

testing, of enployees for drugs.

(5) PROCEDURES AND EMPLOYEE PROTECTION. --All specinmen
collection and testing for drugs under this section shall be
perfornmed in accordance with the foll ow ng procedures:

(a) A sanple shall be collected with due regard to the
privacy of the individual providing the sanple, and in a
manner reasonably calculated to prevent substitution or
contam nati on of the sanple.

(b) Specinen collection nust be docunented, and the
docunent ati on procedures shall i nclude:

1. Labeling of specinen containers so as to reasonably
preclude the likelihood of erroneous identification of test
results.

2. Aformfor the enployee or job applicant to provide
any information he or she considers relevant to the test,
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including identification of currently or recently used
prescription or nonprescription nedication or other rel evant
nedi cal information. The form nmust provide notice of the nost
common nedi cations by brand nane or commobn nane, as
appl i cabl e, as—weH—as—by——chem—ecat—nanre,-which nmay alter or
affect a drug test. The providing of information shall not
preclude the adnministration of the drug test, but shall be
taken into account in interpreting any positive confirned test
result.

(c) Specinen collection, storage, and transportation
to the testing site shall be perforned in a manner that
reasonably precludes contam nation or adulteration of
speci nens.

(d) Each initial drug test and confirmation test
conduct ed under this section, not including the taking or
collecting of a specinen to be tested, shall be conducted by a
licensed or certified |aboratory as described in subsection

(10) ¢9y-

(e) A specinen for a drug test may be taken or
coll ected by any of the foll owi ng persons:

1. A physician, a physician assistant, a registered
prof essional nurse, a licensed practical nurse, or a nurse
practitioner or a certified paranmedic who is present at the
scene of an accident for the purpose of rendering energency
nmedi cal service or treatnent.

2. A qualified person enployed by or contracted by a

licensed or certified |aboratory as described in subsection
(10) or an independent contractor or designee of such

contractor who has know edge, training, and experience in

col |l ecting such speci nens{9).
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(f) A person who collects or takes a specinen for a
drug test shall collect an anmpbunt sufficient for two drug
tests as deternmined by the Agency for Health Care
Admi ni strati on.

(g) Every specinen that produces a positive, confirned
test result shall be preserved by the licensed or certified
| aboratory that conducted the confirnmation test for a period
of at |east 210 days after the result of the test was mmil ed
or otherwi se delivered to the nedical review officer. However,
if an enpl oyee or job applicant undertakes an adm nistrative
or legal challenge to the test result, the enployee or job
applicant shall notify the | aboratory and the sanple shall be
retained by the |aboratory until the case or adm nistrative
appeal is settled. During the 180-day period after witten
notification of a positive test result, the enployee or job
appl i cant who has provided the specinen shall be pernitted by
the enpl oyer to have a portion of the specinen retested, at
the enpl oyee's or job applicant's expense, at another

| aboratory, |icensed and—approved by the Agency for Health
Care Administration pursuant to subsection (9) or certified by

the United States Departnent of Health and Human Servi ces,

chosen by the enpl oyee or job applicant. The second | aboratory
nmust test at equal or greater sensitivity for the drug in
guestion as the first |aboratory. The first laboratory that
perforned the test for the enployer is responsible for the
transfer of the portion of the specinen to be retested, and
for the integrity of the chain of custody during such
transfer.

(h) Wthin 5 working days after receipt of a positive
confirmed test result fromthe nedical review officer, an
enpl oyer shall informan enployee or job applicant in witing

17
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of such positive test result, the consequences of such
results, and the options available to the enployee or job
applicant. The enployer shall provide to the enployee or job
appl i cant, upon request, a copy of the test results.

(i) Wthin 5 working days after receiving notice of a
positive confirnmed test result, an enpl oyee or job applicant
may submit information to the enpl oyer expl aining or
contesting the test result, and explaining why the result does
not constitute a violation of the enployer's policy.

(j) If the enployee's or job applicant's explanation
or challenge of the positive test result is unsatisfactory to
the enployer, a witten explanation as to why the enpl oyee's
or job applicant's explanation is unsatisfactory, along with
the report of positive result, shall be provided by the
enpl oyer to the enployee or job applicant upon witten request

of the enpl oyee or applicant within 5 days after the

enpl oyer's final notification of a positive result; and al

such docunentation shall be kept confidential by the enpl oyer
pursuant to subsection (8) and shall be retained by the
enpl oyer for at |east 1 year.

(k) An enployer may not discharge, discipline, refuse
to hire, discrimnate against, or request or require
rehabilitation of an enployee or job applicant on the sole
basis of a positive test result that has not been verified by
a confirmation test and by a nedical review officer

(1) An enployer that perfornms drug testing or specinen
col l ection shall use chain-of-custody procedures established
by rule by the Agency for Health Care Adnministration to ensure
proper recordkeepi ng, handling, labeling, and identification
of all specinens tested.
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(m An enployer shall pay the cost of all drug tests,
initial and confirmation, which the enployer requires of
enpl oyees. An enployee or job applicant shall pay the costs
of any additional drug tests not required by the enpl oyer.

(n) An enployer shall not discharge, discipline, or
di scrim nate agai nst an enpl oyee sol ely upon the enpl oyee's
voluntarily seeking treatnent, while under the enploy of the
enpl oyer, for a drug-related problemif the enpl oyee has not
previously tested positive for drug use, entered an enpl oyee
assi stance program for drug-related problens, or entered a
drug rehabilitation program Unless otherw se provided by a
col l ective bargaining agreenent, an enployer nmay sel ect the
enpl oyee assi stance program or drug rehabilitation programif
t he enpl oyer pays the cost of the enployee's participation in
t he program

(o) If drug testing is conducted based on reasonabl e
suspi cion, the enployer shall pronptly detail in witing the
ci rcunstances which formed the basis of the determnination that
reasonabl e suspicion existed to warrant the testing. A copy of
this docunentation shall be given to the enpl oyee upon request
and the original docunentation shall be kept confidential by
t he enpl oyer pursuant to subsection (8) and shall be retained
by the enployer for at |east 1 year.

(p) Al authorized renedial treatnment, care, and
attendance provided by a health care provider to an injured
enpl oyee before nedical and indemity benefits are denied
under this section nust be paid for by the carrier or
sel f-insurer. However, the carrier or self-insurer nust have
gi ven reasonable notice to all affected health care providers
that paynent for treatnment, care, and attendance provided to
the enpl oyee after a future date certain will be denied. A
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1| health care provider, as defined in s. 440.13(1)(i), that

2 | refuses, without good cause, to continue treatnent, care, and
3 | attendance before the provider receives notice of benefit

4 | denial comrits a misdenmeanor of the second degree, punishable
5| as provided in s. 775.082 or s. 775.083.

6 (6) CONFI RVATI ON TESTI NG - -

7 o : it . et I

8 | may—in—its—sote—disecretton—seek—a—conti+rmation—test—

9 (a)ftb)y Only licensed or certified |aboratories as

10 | described in subsection(10){9ymay conduct confirmation drug
11 | tests.

12 (b)te)y Al positive initial tests shall be confirned

13 | usi ng gas chromat ography/ mass spectronmetry (GC/ MS) or an

14 | equi val ent or nore accurate scientifically accepted nethod

15 - .

16

17

18 (c)tdy If an initial drug test of an enployee or job

19 | applicant is confirned as positive, the enployer's nedica
20 | review officer shall provide technical assistance to the
21 | enployer and to the enpl oyee or job applicant for the purpose
22| of interpreting the test result to determ ne whether the
23 | result could have been caused by prescription or
24 | nonprescription nedication taken by the enpl oyee or job
25 | appli cant.
26 (7) EMPLOYER PROTECTI ON. - -
27 (a) An enployee or job applicant whose drug test
28 | result is confirned as positive in accordance with this
29 | section shall not, by virtue of the result al one, be deened to
30 | have a "handicap" or "disability" as defined under federal
31| state, or local handicap and disability discrimnation | aws.

20
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 2000 HB 1519
560- 178E- 00

(b) An enpl oyer who di scharges or disciplines an
enpl oyee or refuses to hire a job applicant in conpliance with
this section is considered to have di scharged, disciplined, or
refused to hire for cause.

(c) No physician-patient relationship is created
bet ween an enpl oyee or job applicant and an enpl oyer or any
person performing or evaluating a drug test, solely by the
establ i shnent, inplenentation, or admnistration of a
drug-testing program

(d) Nothing in this section shall be construed to
prevent an enpl oyer from establishing reasonable work rul es
related to enpl oyee possession, use, sale, or solicitation of
drugs, including convictions for drug-rel ated of fenses, and
taki ng action based upon a violation of any of those rul es.

(e) This section does not operate retroactively, and
does not abrogate the right of an enployer under state law to
conduct drug tests, or inplenent enployee drug-testing
prograns; however, only those prograns that neet the criteria
outlined in this section qualify for reduced rates under s.
627.0915.

(f) If an enployee or job applicant refuses to submt
to a drug test, the enployer is not barred from di scharging or
di sciplining the enployee or fromrefusing to hire the job
appl i cant. However, this paragraph does not abrogate the
rights and renedi es of the enployee or job applicant as
ot herwi se provided in this section

(g) This section does not prohibit an enpl oyer from
conducting nedical screening or other tests required,
permtted, or not disallowed by any statute, rule, or
regul ation for the purpose of nonitoring exposure of enpl oyees
to toxic or other unhealthy substances in the workplace or in
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the performance of job responsibilities. Such screening or
testing is limted to the specific substances expressly
identified in the applicable statute, rule, or regulation

unl ess prior witten consent of the enployee is obtained for
other tests. Such screening or testing need not be in
conpliance with the rul es adopted by the Agency for Health
Care Admi nistration under this chapter er—untder—s—112-06455. A
public enployer may, through the use of an unbi ased sel ection
procedure, conduct random drug tests of enpl oyees occupying
safety-sensitive or special-risk positions if the testing is
perforned in accordance with drug-testing rul es adopted by the
Agency for Health Care Adnministration and the Departnent of
Labor and Enpl oynment Security. |f applicable, random drug
testing nust be specified in a collective bargai ni ng agreenent
as negotiated by the appropriate certified bargai ni ng agent
before such testing is inplenented.

(h) No cause of action shall arise in favor of any
person based upon the failure of an enployer to establish a
program or policy for drug testing.

(8) CONFI DENTI ALI TY. - -

(a) Except as otherw se provided in this subsection
all information, interviews, reports, statenents, nenoranda,
and drug test results, witten or otherw se, received or
produced as a result of a drug-testing program are
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution, and nmay not be
used or received in evidence, obtained in discovery, or
di sclosed in any public or private proceedi ngs, except in
accordance with this section or in determning conpensability
under this chapter
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(b) Enployers, |aboratories, medical review officers,
enpl oyee assi stance prograns, drug rehabilitation prograns,
and their agents may not rel ease any information concerning
drug test results obtained pursuant to this section without a
written consent formsigned voluntarily by the person tested,
unl ess such release is conpelled by an adm nistrative | aw
judge, a hearing officer, or a court of conpetent jurisdiction
pursuant to an appeal taken under this section or is deened
appropriate by a professional or occupational |icensing board
in arelated disciplinary proceedi ng. The consent form nust
contain, at a mninum

1. The nane of the person who is authorized to obtain
the information.

2. The purpose of the disclosure.

3. The precise information to be discl osed.

4. The duration of the consent.

5. The signature of the person authorizing rel ease of
the information.

(c) Information on drug test results shall not be used
in any crimnal proceeding against the enpl oyee or job
applicant. Information released contrary to this section is
i nadni ssi bl e as evidence in any such criminal proceeding.

(d) This subsection does not prohibit an enpl oyer,
agent of an enployer, or laboratory conducting a drug test
from having access to enployee drug test information or using
such informati on when consulting with |l egal counsel in
connection with actions brought under or related to this
section or when the information is relevant to its defense in
a civil or adm nistrative matter.
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(9) LI CENSURE AND CERTI FI CATI ON OF DRUG TESTI NG
LABORATORI ES. --A | aboratory may anal yze initial or

confirmation drug specinens only if:

(a) The laboratory is licensed by the Agency for
Health Care Administration or certified by the United States

Departnent of Health and Human Services. Licensed | aboratories

may performall drug testing authorized under that |icensure

using all specinens authorized under such |licensure. Each

applicant for licensure nmust conply with the foll ow ng

requi rements:

1. Upon receipt of a conpleted, signed, and dated

application, the agency shall require background screening, in

accordance with the level 2 standards for screening set forth

in chapter 435, of the nmmnagi ng enpl oyee, or other simlarly

titled individual responsible for the daily operation of the

| aboratory, and of the financial officer, or other simlarly

titled individual who is responsible for the financial

operation of the laboratory, including billings for services.

The applicant nust conply with the procedures for level 2

background screening as set forth in chapter 435, as well as
the requirenents of s. 435.03(3).
2. The agency may require background screeni ng of any

other individual who is an applicant if the agency has

probabl e cause to believe that he or she has been convicted of

an offense prohi bited under the level 2 standards for

screening set forth in chapter 435.

3. Proof of conpliance with the | evel 2 background

screeni ng requirenments of chapter 435 which has been subnitted

within the previous 5 years in conpliance with any other

health care licensure requirenents of this state is acceptabl e

in fulfillnment of screening requirenents.
24
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4., A provisional license nmay be granted to an

appl i cant when each individual required by this section to

undergo background screening has net the standards for the

abuse regi stry background check and the Departnent of Law

Enf or cenent background check, but the agency has not yet

recei ved background screening results fromthe Federal Bureau

of Investigation, or a request for a disqualification

exenpti on has been subnitted to the agency as set forth in

chapter 435, but a response has not yet been issued. A license

may be granted to the applicant upon the agency's receipt of a

report of the results of the Federal Bureau of |nvestigation

background screening for each individual required by this

section to undergo background screeni ng which confirns that

al | standards have been net, or upon the granting of a

di squalification exenption by the agency as set forth in

chapter 435. Any other person who is required to undergo |evel

2 background screening may serve in his or her capacity

pendi ng the agency's receipt of the report fromthe Federa

Bureau of |nvestigation. However, the person may not continue

to serve if the report indicates any viol ati on of background

screeni ng standards and a disqualification exenption has not

been requested of and granted by the agency as set forth in
chapter 435.
5. Each applicant nust subnit to the agency, with its

application, a description and expl anation of any excl usions,

per manent suspensions, or termnations of the applicant from

the Medi care program or Medicaid program Proof of conpliance

with the requirenents for disclosure of ownership and control

i nterests under the Medicaid program or Medi care program shal

be accepted in lieu of this subni ssion

25
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6. Each applicant nust subnit to the agency a

description and expl anati on of any conviction of an of fense

prohi bited under the | evel 2 standards of chapter 435 by a

nenber of the board of directors of the applicant, its

officers, or any individual owning 5 percent or nore of the

applicant. This requirenent does not apply to a director of a

not-for-profit corporation or organization if the director

serves solely in a voluntary capacity for the corporation or

organi zation, does not regularly take part in the day-to-day

operati onal decisions of the corporation or organization,

recei ves no renmuneration for his or her services on the

corporation or organi zation's board of directors, and has no

financial interest and has no fanmily nenbers with a financi al

interest in the corporation or organization, provided that the

director and the not-for-profit corporation or organization

include in the application a statenent affirnming that the

director's relationship to the corporation satisfies the

requi rements of this subparagraph

7. Alicense may not be granted to any applicant if

t he applicant or nmanagi ng enpl oyee has been found guilty of,

regardl ess of adjudication, or has entered a plea of nolo

contendere or guilty to, any offense prohibited under the

| evel 2 standards for screening set forth in chapter 435,

unl ess an exenption fromdisqualification has been granted by

the agency as set forth in chapter 435.

8. The agency may deny or revoke licensure if the

appl i cant:
a. Has falsely represented a material fact in the

application required by subparagraph 5. or subparagraph 6., or

has omtted any material fact fromthe application required by

subpar agraph 5. or subparagraph 6.; or
26
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b. Has had prior action taken agai nst the applicant

under the Medicare programor Medicaid programas set forth in

subpar agr aph 5.

9. An application for license renewal nust contain the

i nformation required under subparagraphs 5. and 6.

(b) The laboratory is certified pursuant to the

Federal Substance Abuse and Mental Health Services

Adm ni stration (SAVMHSA). For the purposes of this section, a

certified | aboratory shall report drug-testing results for

only those drugs and speci nens aut hori zed under such

certification.
(10) {9y DRUG TESTI NG STANDARDS FOR LABCRATORI ES. - -
(a) A laboratory may analyze initial or confirmtion

test specinens only if:
1. The laboratory is licensed and approved by the
Agency for Health Care Adnministration usingetiterta
s hed] I . I F et I
. I el F " I

tug—testingprogrampursuant—to—thi-s—seection or the
| aboratory is certified by the United States Departnment of

Heal th and Human Servi ces.

2. The laboratory has witten procedures to ensure the
chai n of custody.

3. The laboratory follows proper quality contro
procedures, including, but not limted to:

a. The use of internal quality controls, including the
use of sanples of known concentrations which are used to check
the performance and calibration of testing equi pnent, and
periodic use of blind sanples for overall accuracy.
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b. An internal review and certification process for
drug test results, conducted by a person qualified to perform
that function in the testing |aboratory.

C. Security nmeasures inplenented by the testing
| aboratory to preclude adulteration of specinens and drug test
results.

d. Oher necessary and proper actions taken to ensure
reliable and accurate drug test results.

(b) A laboratory shall disclose to the nedical review
of ficer a witten positive confirnmed test result report within
7 working days after receipt of the sanple. Al laboratory
reports of a drug test result nust, at a mininum state:

1. The nane and address of the laboratory that
perforned the test and the positive identification of the
person tested.

2. Positive results on confirmation tests only, or
negative results, as applicable.

3. Alist of the drugs for which the drug anal yses
wer e conduct ed.

4. The type of tests conducted for both initial tests
and confirmation tests and the mnimumcutoff |evels of the

tests.

A report nust not disclose the presence or absence of any drug
other than a specific drug and its netabolites |isted pursuant
to this section.
(c) The laboratory shall subnit to the Agency for
Health Care Administration a nonthly report with statistical
28
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1| information regarding the testing of enployees and job

2 | applicants. The report nust include information on the nethods
3| of analysis conducted, the drugs tested for, the nunber of

4| positive and negative results for both initial tests and

5| confirmation tests, and any other information deened

6 | appropriate by the Agency for Health Care Adninistration. A
7| nonthly report nust not identify specific enployees or job

8 | applicants.

9 (11) €36y RULES. - -

10 (a) The Agency for Health Care Adm nistration shal

11 | adopt rules for |aboratories and nedical review officers

12 | engaged in drug-free workplace testing pursuant to this part.
13 | Such rules shall be npdel ed after the requirenents and

14 | gui deli nes of s—3112-0455—=and—eriterra—estabtshed—by the

15| United States Departnment of Health and Human Services and the
16 | United States Departnent of Transportation. Such rul es shal
17 | i ncl ude as—general—gui-deHnes—for—rmpdeHng—the—state

18 | drug-testingprogram—conecerning, but not be limted to:

19 1. ta)y Standards for licensing and certifying
20 | drug-testing | aboratories ant—suspenstofr—antd—revocation——of
21 | sueh—tHeenses.
22 2. Standards for collecting drug test specinens.
23 3. Standards for testing and reporting drug test
24 | results.
25 4. Gounds for disciplinary action against a licensed
26 | drug-free workplace | aboratory, including, not limted to,
27 | licensure denial, suspension, revocation, and annul nent.
28 5. Inposition of adninistrative fines not to exceed
29 |$1, 000 per violation for the violation of any provision of
30| this act or rules adopted pursuant to this act. Each day of
31
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violation constitutes a separate violation and is subject to a

separate fine.
6.{b)y Uine, hair, blood, and other body specinens and

rArm-specter—aneunts that nmay be used are—appropriate for

drug-free workpl ace drug testing.

7. M ninmum speci mren anounts which are appropriate for

drug testing, not inconsistent with or duplicative of existing

federal drug-free workplace prograns referenced in this

section. Split specinens shall not be required by such rules,

but are not prohibited.

8. {€) Methods of analysis and procedures to ensure
reliable drug-testing results, including standards for initial
tests and confirmation tests, not inconsistent with or

duplicative of existing federal drug-free workplace prograns

referenced in this section
9.ty M ni mum cut of f deteetion | evels for each drug or
net abolites of such drug found in body speci nens and capabl e

of revealing the presence of drugs or netabolites of drugs for

t he purposes of determining a positive test result, not
i nconsistent with or duplicative of existing federal drug-free

wor kpl ace prograns referenced in this section

10. {e) Chai n-of -cust ody procedures to ensure proper
identification, |abeling, and handling of specinens being
tested, not inconsistent with or duplicative of existing

federal drug-free workplace prograns referenced in this

section.

11. (+) Retention, storage, and transportation
procedures to ensure reliable results on confirmation tests
and retests, not inconsistent with or duplicative of existing

federal drug-free workplace prograns referenced in this

secti on.
30
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12. A list of the nbst commobn nedications by brand

nane or conmon nane, as applicable, which may alter or affect

a drug test.

13. Standards for proficiency testing.

14. Standards for quality control

15. Standards for quality assurance.

16. Requirenents for the qualifications and

registration of all nedical review officers rendering reports

on drug-free workplace results under this section

17. Requirenents for statistical reporting from

| icensed and certified | aboratories and the nedical revi ew

of ficer regarding the testing of enployees and job applicants.

The reports shall include information deened appropriate by

the Agency for Health Care Administration. No report shal

identify specific enpl oyees, enployers, state governnent

agenci es, or job applicants.

18. The inspection of licensed and certified drug

testing laboratories, including the acceptance of the Federa

Subst ance Abuse and Mental Health Services Adninistration

(SAVHSA) inspection programfor certified | aboratories in lieu

of inspection by the Agency for Health Care Administration in

whole or in part.

(b) The Departnent of Labor and Enpl oynent Security

shal |l al so adopt any rul es necessary to i nplenent the

provi sions of this section.
(12) ¢33y PUBLI C EMPLOYEES | N SAFETY- SENSI Tl VE OR
SPECI AL- RI SK PCSI Tl ONS. - -
(a) If an enployee who is enployed by a public

enpl oyer in a safety-sensitive position enters an enpl oyee

assi stance programor drug rehabilitation program the

enpl oyer nust assign the enployee to a position other than a
31
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safety-sensitive position or, if such position is not

avail abl e, place the enpl oyee on | eave while the enpl oyee is
participating in the program However, the enpl oyee shall be
permtted to use any accunul ated annual |eave credits before
| eave nay be ordered without pay.

(b) An enployee who is enployed by a public enpl oyer
in a special-risk position nmay be di scharged or disciplined by
a public enployer for the first positive confirned test result
if the drug confirnmed is an illicit drug under s. 893.03. A
speci al -ri sk enpl oyee who is participating in an enpl oyee
assi stance programor drug rehabilitation program nmay not be
allowed to continue to work in any special-risk or
safety-sensitive position of the public enployer, but nmay be
assigned to a position other than a safety-sensitive position
or placed on |leave while the enployee is participating in the
program However, the enployee shall be permitted to use any
accumul at ed annual |eave credits before | eave may be ordered
wi t hout pay.

(13) (32 DENI AL OF BENEFI TS. --An enpl oyer may shatt+
deny an enpl oyee nedical or indemity benefits under this
chapter 440, pursuant to this section

(14) ¢33y COLLECTI VE BARGAI NI NG RI GHTS. - -

(a) This section does not elimnate the bargai nabl e
rights as provided in the collective bargai ning process if
appl i cabl e.

(b) Drug-free workplace programrequirenents pursuant
to this section shall be a mandatory topic of negotiations
with any certified collective bargaining agent for nonfederal
public sector enployers that operate under a collective
bar gai ni ng agreenent.

32

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2000 HB 1519
560- 178E- 00

(15) (34 APPLI CABILITY.--A drug testing policy or
procedure adopted by an enpl oyer pursuant to this chapter

shall be applied equally to all enpl oyee classifications where
the enpl oyee is subject to workers' conpensation coverage.

(16) DI SCl PLI NARY REMEDI ES. - -

(a) An enployee of a public enployer that is a state

agency who is disciplined or who is a job applicant for

anot her position with such agency and is not hired pursuant to

this section may file an appeal with the Public Enpl oyees

Rel ati ons Commi ssion. Enpl oyees of public enployers as

defined in this section that are not state agencies may file

an appeal with the administrative entity customarily utilized

by those enpl oyers for enpl oyee grievances and the rul es of

those entities shall apply to those proceedings.

(b) Any appeal filed with the conmission nust be filed

within 30 cal endar days after receipt by the enpl oyee or job

applicant of notice of discipline or refusal to hire. The

notice shall informthe enpl oyee or job applicant of the right

to file an appeal, or, if available, the right to file a

col |l ective bargai ning agreenent pursuant to s. 447.401. Such

appeal s shall be resol ved pursuant to the procedures
established in ss. 447.207(1)-(4), 447.208(2), and 447.503(4)
and (5). A hearing on the appeal shall be conducted within 30

days after the filing of the appeal, unless an extension is

requested by the enpl oyee or job applicant and granted by the

comm ssion or an arbitrator

(c) The commission shall adopt rul es concerning the

recei pt, processing, and resolution of appeals filed pursuant

to this section.

(d) Appeals to the conmi ssion shall be the exclusive

adm nistrative renmedy for any enpl oyee of a public enpl oyer
33
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1| that is a state agency who is disciplined or any job applicant
2| for a position within a state agency who is not hired pursuant
3]to this section, notw thstanding the provisions of chapter

41 120. However, nothing in this subsection shall affect the

5| right of said enployees or job applicants to file a collective
6 | bargai ni ng grievance pursuant to s. 447.401. No enpl oyee or

7] job applicant described in this subsection may file both an

8 | appeal and a grievance.

9 (e) An enployee of a public enployer or a job

10 | applicant for a position with a public enpl oyer who has been
11 | disciplined or has not been hired pursuant to this section

12 | nust exhaust either the applicable adm nistrative appea

13 | process or collective bargaining grievance-arbitration process
14 | prior to filing any additional appeal allowed by |aw.

15 (f) A public enployer who refuses to hire a job

16 | applicant based upon a positive, confirned drug test result

17 | shall not be required to hold the position vacant while the
18 | job applicant pursues any applicable adm nistrative renedy.

19 | However, if the job applicant prevails in that action, the
20 | enpl oyer shall provide that applicant the opportunity of
21| enpl oynent in the next avail abl e conparabl e position.
22 (g) Upon resolving an appeal filed pursuant to
23 | paragraph (b), and finding a violation of this section, the
24 | conmi ssion may order the following relief:
25 1. Rescind the disciplinary action, expunge rel ated
26 | records fromthe personnel file of the enpl oyee or job
27 | applicant, and reinstate the enpl oyee.
28 2. Oder conpliance with paragraph (f).
29 3. Award back pay and benefits.
30
31
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1 4. Award the prevailing enpl oyee or job applicant the
2 | necessary costs of the appeal, reasonable attorney's fees, and
3| expert wtness fees.

4 (17) NONDI SCI PLI NARY REMEDI ES. - -

5 (a) Any person alleging a violation of the provisions

6| of this section that cannot be renedied by the commi ssi on or

7] an arbitrator pursuant to subsection (16) nust institute a

8| civil action for injunctive relief or danmges, or both, in a

9| court of conpetent jurisdiction within 180 days after the

10| all eged violation, or be barred fromobtaining the foll ow ng
11| relief. Relief is specifically linmted to:

12 1. An order restraining the continued violation of

13 | this section.

14 2. An award of the costs of litigation, expert wtness
15| fees, reasonable attorney's fees, and econom ¢ and nonecononic
16 | danages. Nonecononi ¢ danages shall be linmited to the recovery
17 | of damages directly resulting frominjury or |oss caused by

18 | each violation of this section

19 (b) Any enployer who conplies with the provisions of
20| this section shall be imune fromliability arising from al
21| civil actions relating to any drug-testing program or
22 | procedure perforned in conpliance with this section.
23 (c) Unenpl oynent conpensation benefits nmay be denied
241 to a job applicant who is denied enpl oynent due to a positive
25| drug test if:
26 1. The enployer's tests are conducted by a |licensed
27 | and approved | aboratory and conformto the standards set forth
28 | under chapter 440; or
29 2. The enployer is in conpliance with equival ent or
30| nore stringent drug-testing standards established by federa
31| law or regqul ation.
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1

2| A positive drug test conducted in accordance with this

3 | paragraph creates a rebuttabl e presunption that the individua
4| used a drug and that in so doing is considered to have engaged
5]in disqualifying conduct. Such positive test results are

6| self-authenticating and are adni ssible in unenpl oynent

7 | conpensati on heari ngs.

8 (d) Pursuant to any claimalleging a violation of this
9| section, including a claimunder this section in which it is
10| all eged that an enployer's action with respect to a person was
11 | based on an incorrect test result, there shall be a rebuttable
12 | presunption that the test was valid if the enpl oyer conplied

13| with the provisions of this section.

14 (e) No cause of action shall arise in favor of any

15 | person based upon the failure of an enployer to establish a
16 | program or policy for drug testing.

17 (18) REPORTI NG AND ACCOUNTABI LI TY STANDARDS. - - The

18 | enpl oyer or carrier shall report to the division infornmation
19 | related to the establishnment of a drug-free workplace in

20 | accordance with rul es adopted by the division to nonitor the
21 | effectiveness of drug-free workpl aces.

22 (19) EDUCATI ON REQUI REMENTS FOR CERTI FI ED DRUG FREE

23 | WORKPLACES. --The divi sion shall adopt rules to specify

24 | educational requirenents that nust be provided by enpl oyers as
25| an elenent of a drug-free workplace. Enployers participating
26 | in a drug-free workpl ace shall provide such education

27 | according to those standards set by the division

28 (20) MEDI CAL REVI EW OFFI CERS. - - Any drug-testing

29 | program shall provide for a final review of drug test results.
30| A positive or an inconclusive result or the presence of a

31| possi bl e contani nant or adul terant does not automatically
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identify an enpl oyee or job applicant as a user of prohibited

drugs or controlled substances. Negative test results shall be

reviewed to ensure that proper collection and testing

procedures were followed. An individual with a detail ed

know edge of possible alternate nedi cal expl anations shal

review all drug-testing results. Such review shall be

perforned by a nedical review officer prior to the

transni ssion of any drug test report to the enpl oyer. Such

tests not reviewed by a qualified nedical review officer in

accordance with this section and the rul es adopted under this

section are invalid and shall not be used for the purposes of

this section.
(21) FEDERAL COWMPLI ANCE. - - The drug-testing procedures
provided in this section do not apply when the specific work

perforned requires enpl oyees or job applicants to be subject

to drug testing under federal regulations. If an enpl oyee

tests positive for drugs or al cohol under federal regul ations

or refuses to subnmit to such testing, the enpl oyee shall be

sanctioned as provided in this section
(22) LICENSE FEE. --License fees fromlicensure of
drug-testing |l aboratories shall be sufficient to carry out the

responsibilities of the Agency for Health Care Administration

for the regulation of drug-testing |aboratories. The Agency

for Health Care Adnministration shall collect fees for al

| i censes issued under this section. Each nonrefundabl e fee

shall be due at the tine of application and shall be payabl e

to the Agency for Health Care Adninistration to be deposited

in a trust fund adm nistered by the Agency for Health Care

Adm ni stration and used only for the purposes of this section.

The fee schedule is as follows: for |licensure as a

drug-testing |l aboratory, an annual fee of not |ess than $8, 000
37
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nor nore than $10,000 per fiscal year; for late filing of an

application for renewal, an additional fee of $500 per day

shal | be char ged
Section 5. Section 627.0915, Florida Statutes, is
anended to read:

627.0915 Rate filings; workers' conpensation
drug-free workpl ace, and safe enpl oyers. --The Departnent of
I nsurance shall approve rating plans for workers' conpensation
i nsurance that give a 10-percent discount speetrfie
rdenti-H-abte—constderation in the setting of rates to
enpl oyers that either inplenent a drug-free workplace program

pursuant to rul es adopted by the Division of Wrkers
Conpensation of the Departnent of Labor and Enpl oynent
Security or inplenent a safety program approved by the

Di vision of Safety pursuant to rules adopted by the Division
of Safety of the Departnent of Labor and Enpl oynent Security
or inplenment both a drug-free workpl ace program and a safety
program The Division of Safety may by rule require that the
client of a help supply services conpany conply with the
essential requirenments of a workpl ace safety programas a
condition for receiving a premumcredit. The plans nust take
ef fect January 1, 1994, nust be actuarially sound, and nust
state the savings anticipated to result from such drug-testing
and safety prograns.

Section 6. Paragraph (a) of subsection (7) of section
440.09, Florida Statutes, is anended to read:

440. 09 Coverage. - -

(7)(a) To ensure that the workplace is a drug-free
environnent and to deter the use of drugs and al cohol at the
wor kpl ace, if the enployer has reason to suspect that the
injury was occasioned prinmarily by the intoxication of the
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1| enpl oyee or by the use of any drug, as defined in this

2 | chapter, which affected the enployee to the extent that the
3| enpl oyee's normal faculties were inpaired, and the enpl oyer
4 | has not inplenented a drug-free workpl ace pursuant to ss.

51| 442. 02 and 442. 03 446161+ -and—446-—1062, the enpl oyer may

6| require the enployee to submt to a test for the presence of
7| any or all drugs or alcohol in his or her system

8 Section 7. Paragraphs (a) and (b) of subsection (11)
9| of section 443.101, Florida Statutes, are anended to read:
10 443.101 Disqualification for benefits.--An individua
11 | shall be disqualified for benefits:

12 (11) If an individual is discharged from enpl oynent
13| for drug use as evidenced by a positive, confirmed drug test
14 | as provided in paragraph (1)(d), or is rejected for offered
15 | enpl oynent because of a positive, confirnmed drug test as

16 | provided in paragraph (2)(c), test results and chain of

17 | custody docunentation provided to the enployer by a |icensed
18 | and approved drug-testing | aboratory will be

19 | self-authenticating and adm ssi ble in unenpl oynent

20 | conpensation hearings, and such evidence will create a

21 | rebuttabl e presunption that the individual used, or was using,
22 | controll ed substances, subject to the followi ng conditions:
23 (a) To qualify for the presunption described in this
24 | subsection, an enployer nust have inplenented a drug-free

25 | wor kpl ace program under ss. 442.02 and 442. 03 440—161—-and

26 | 440162, and nust subnit proof that the enployer has qualified
27 | for the insurance discounts provided under s. 627.0915, as
28 | certified by the insurance carrier or self-insurance unit. In
29 | lieu thereof, an enployer who does not fit the definition of
30| "enployer" in s. 442.03 446162 may qualify for the

31| presunption provided that the enployer is in conpliance with
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1| equivalent or nore stringent drug-testing standards

2 | established by federal |aw or regul ation

3 (b) Only laboratories |icensed and approved as

4| provided in s. 442. 03 446-3162{(9), or as provi ded by equival ent
5] or nore stringent licensing requirenments established by

6| federal law or regul ation nmay perform such tests.

7 Section 8. Subsection (3) of section 443.1715, Florida
8| Statutes, is anended to read:

9 443.1715 Disclosure of information; confidentiality.--
10 (3) SPECI AL PROVI SI ONS FOR DI SCLOSURE OF DRUG TEST

11 | | NFORVATI ON. - - Not wi t hst andi ng the contrary provisions of s.

12 | 442. 03( 8) 446—162(8), all information, interviews, reports,

13| and drug test results, witten or otherw se, received by an

14 | enpl oyer through a drug-testing program nmay be used or

15| received in evidence, obtained in discovery, or disclosed in
16 | public or private proceedi ngs conducted for the purpose of

17 | determ ni ng conpensability under this chapter, including any
18 | adninistrative or judicial appeal taken hereunder. The

19 | enpl oyer, agent of the enployer, or laboratory conducting a

20| drug test may al so obtain access to enployee drug test

21| informati on when consulting with | egal counsel in connection
22 | with actions brought under or related to this chapter or when
23| the information is relevant to its defense in a civil or

24 | administrative matter. Such information may al so be rel eased
25| to a professional or occupational licensing board in a rel ated
26 | disciplinary proceedi ng. However, unless otherw se provided by
27 | law, such information is confidential for all other purposes.
28 (a) Such information may not be di sclosed or rel eased
29 | or used in any crimnminal proceeding against the person tested.
30| Information rel eased contrary to paragraph (c) is inadnissible
31| as evidence in any such crimninal proceeding.
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(b) Unless otherw se provided by |aw, any such
information received by a public enployer through a
drug-testing program or obtained by a public enployee under
this chapter, is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution, until introduced into the public record pursuant
to a hearing conducted under s. 443.151(4).

(c) Confidentiality may be waived only by express and
informed witten consent executed by the person tested. The
consent form nust contain, at a m ni nmum

1. The nane of the person who is authorized to obtain
the information;

2. The purpose of the disclosure;

3. The precise information to be discl osed;

4. The duration of the consent; and

5. The signature of the person authorizing rel ease of
the information.

Section 9. FEffective upon this act becomng a | aw,
section 14 of chapter 99-240, Laws of Florida, is anended to
read:

Section 14. Sections Chapter—442—Forida—Statutes-
conststing—oef—ss—442. 001, 442.002, 442.003, 442.004, 442.005,
442.006, 442.007, 442.008, 442.009, 442.0105 4421615,
442.011, 442.012, 442.013, 442.014, 442.015, 442.016, 442.017,
442.018, 442.019, 442.020, 442.021, 442.022, 442.023, 442.101
442.102, 442.103, 442.104, 442.105, 442.106, 442.107, 442.108,
442.109, 442.111, 442.112, 442.113, 442.115, 442.116, 442.118,
442.1185, 442.119, 442.121, 442.123, 442.125, 442.126,
442,127, 442.20, and 442.21, Florida Statutes, are s repeal ed
July 1, 2000. The Departnent of Labor and Enpl oyment Security

shall submit to the Governor and the Legislature by January 1,
41
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2000, a report on a proposed reauthorization of the Division
of Safety and the provisions of chapter 442, Florida Statutes,
based upon the following criteria:

(1) External requirenents nandating that the State of
Florida provide a state agency for enpl oynent safety issues;
(2) Internal organizational requirenents that
necessitate a state agency for safety issues and a revi ew of
state agency practices for the provision of existing

safety-related activities.

(3) A conpilation of best practices anong public and
private enpl oyers which achieve safety results wi thout the
creation of a governnental regul atory apparat us.

(4) The appropriateness of a managenent-by-exception
systemin which the division functions as a contract
perfornmance auditor for the devel opnent of internal risk and
saf ety managenent issues anong enpl oyers.

Section 10. Except as otherw se provided herein, this
act shall take effect Cctober 1, 2000.

R S R R R bk kO R Rk S b O S Rk S

HOUSE SUMVARY

Renoves the duplication of drug-free morkPIace provi si ons
chs. 112 and 440, F.S., and transfers from ss.

112 0455, 440. 101, and. 44b.102, F.S., to ch. 442, F.S.,

and revises and clarifies, druP-free morkplace

provisions. See bill for details.
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