Florida Senate - 2000 CS for SB 1730

By tBeIFonnittee on Banking and | nsurance; and Senat or

Canmpbe

311-1860-00
1 A bill to be entitled
2 An act relating to the noney transnitters
3 code; anending s. 560.103, F.S.; redefining the
4 term"code"; creating s. 560.1051, F.S.
5 aut hori zi ng el ectronic subnission of forns or
6 fees; authorizing the Departnent of Banking and
7 Fi nance to accept certification of conpliance
8 anmending s. 560.208, F.S.; requiring persons
9 registered to i ssue paynent instrunments or
10 engage in funds transm ssion to cash checks
11 within a specified period and deposit funds in
12 a specified manner; providing penalties;
13 creating s. 560.2081, F.S.; limting fees that
14 may be charged by paynent instrument sellers;
15 providi ng penalties; creating ss. 560.401
16 560. 402, 560.403, 560.404, 560.405, 560. 406,
17 560. 407, 560.408, F.S.; creating the Deferred
18 Presentment Act; providing definitions;
19 requiring persons who engage in deferred
20 present nent transactions, as defined, to
21 register with the department and file a
22 decl aration of intent to engage in that
23 busi ness and al l owing for renewal of deferred
24 present ment providers; prescribing guidelines
25 for persons engaging in the business of
26 deferred presentnent transactions; prescribing
27 gui del i nes for such transactions; prohibiting
28 specified practices in connection with the
29 deferred presentnent business; requiring
30 certain information to be disclosed to
31 custoners of such a business; providing
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1 penalties; requiring records to be naintained;

2 provi di ng appropriations; providing an

3 ef fective date.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Subsection (4) of section 560.103, Florida
8| Statutes, is anended to read:

9 560. 103 Definitions.--As used in the code, unless the
10 | context otherw se requires:

11 (4) "Code" neans the "Money Transmitters' Code,"

12 | consisting of:

13 (a) Part | of this chapter, relating to noney

14 | transmitters generally.

15 (b) Part Il of this chapter, relating to paynment

16 | instrunments and funds transni ssion

17 (c) Part Il of this chapter, relating to check

18 | cashing and foreign currency exchange.

19 (d) Part IV of this chapter, relating to deferred

20 | present nent.

21 Section 2. Section 560.1051, Florida Statutes, is

22 | created to read:

23 560. 1051 El ectronic submission of forms.--The

24 | departnent may adopt rules to allow el ectroni ¢ subni ssion of
25| any formor fee required by this chapter. The departnent may
26 | al so adopt rules to accept certification of conpliance with
27 | requirenents of this chapter in lieu of requiring subm ssion
28 | of docunents.

29 Section 3. Section 560.208, Florida Statutes, is

30 | anended to read:

31 560. 208 Conduct of business.--
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1) A registrant may conduct its business at one or
nore locations within this state through branches or by neans
of authorized vendors, as designated by the registrant.

(2) A check casher shall deposit or present a

negoti able instrunent received under this part within 96 hours

after the registrant's receipt thereof. Al funds entrusted to

a registrant by anyone under this part shall be deposited into

a separate trust account in a federally insured financi al

institution located in this state and shall be pronptly

di sbursed upon fulfillnent of any contractual or |ega

obligation. A person who violates this subsection commits a

felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

Section 4. Section 560.2081, Florida Statutes, is
created to read

560. 2081 Fees charged by paynent instrunent sellers.--A

payment instrunent seller may not charge any fee, cost, or

charge totaling nore than 10 percent of the face val ue anpunt

of the paynent instrunent issued or sold or $3, whichever is

greater. A person who violates this section commits a fel ony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 5. Part |V of chapter 560, Florida Statutes,
consi sting of sections 560.401, 560.402, 560.403, 560. 404,
560. 405, 560. 406, 560.407, and 560.408, Florida Statutes, is
created to read

560. 401 Short title.--This part nay be cited as the

"Deferred Presentnent Act."

560.402 Definitions.--In addition to the definitions
provided in ss. 560.103, 560.202, and 560. 301, for purposes of
this part, the term

3
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(1) "Affiliated registrant" neans a regi strant that,

either directly or indirectly, is under compn control wth

anot her registrant under this part.

(2) "Business day" neans the hours during a particul ar

day that a registrant is regularly open, and nay not exceed 15

hours during that day.

(3) "Check" neans a three-party negotiabl e instrunent

drawn on a financial institution and payable in cash

(4) "Custoner" neans a person who tenders or delivers

a paynent instrunent to a registrant for the purpose of

effecting a deferred presentnent transaction

(5) "Defernment period" neans the nunber of days a

regi strant agrees to defer depositing or presenting a paynment

i nstrument.
(6) "Deferred presentnent" nmeans a transaction in

which a custoner tenders a check in return for currency,

pursuant to a nutual agreenent, in return for a fee and in

which the check is held by the registrant for an agreed period

of tine.
(7) "Drawer" neans any person who signs a persona

check.
(8) "Redeenmt neans to tender paynent to a registrant

for the face anount of the paynent instrunent.

(9) "Registrant" neans a person aut horized by the

departnent to conduct a deferred presentnent transaction

pursuant to this part.

(10) "Roll-over" neans closing or continuing a

deferred presentnent transaction by accepti ng paynent of the

fee fromfunds acquired pursuant to a deferred presentnment

transaction or another deferred presentnent transaction with

the sanme or an affiliated regi strant commenced before or
4
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1| within 1 business day after the expiration date of the
2| existing deferred presentnent transaction's defernent period.
3 (11) "Service fee" neans the fee authorized for the
4 | deferral of the presentation of a check pursuant to this part.
5| This fee does not constitute interest for any purpose so |ong
6| as it does not exceed the maxinumfee linmitations set forth in
71 s. 560.403(5).
8 560. 403 Requirenent of registration and filing of a
9| declaration of intent.--
10 (1) A person nay not engage in or attenpt to engage
11 ] in, or in any manner advertise engagenent in, the business of
12 | deferred presentnent transactions without first being
13 | regi stered under part |l or part Ill and having filed with the
14 | departnent a declaration of intent to engage in the business
15| of deferred presentnent transactions. |In addition, any
16 | regi strant who intends to i ssue paynent instrunents nust be
17 | regi stered as a paynent instrunment issuer pursuant to part I|I.
18 (2) A registrant under this part shall renew his or
19| her intent to engage in the business of deferred presentnent
20| transactions or to act as a deferred presentnent provider upon
21 | renewing his or her registration under part Il or part |11,
22 | and shall do so by indicating his or her intent on the renewal
23| formand by subnmitting a nonrefundabl e deferred presentnent
24 | provider renewal fee of $1,000, in addition to any fees
25| required for renewal of registration under part |l or part
26 | 111,
27 (3) Aregistrant under this part who fails to tinely
28 | renew his or her intent to engage in the business of deferred
29 | presentnent transactions or to act as a deferred present nent
30 | provider shall inmediately cease to engage in the business of
31
5
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deferred presentnent transactions or to act as a deferred

present nent provider.

(4) A registrant under this part who fails to tinely

renew his or her intent to engage in the business of deferred

presentment transactions or to act as a deferred present nent

provider on or hefore the expiration date of the registration

period automatically expires. A renewal declaration of intent

and fee, and a |ate fee of $500, nust be filed within 60

cal endar days after the expiration of an existing registration

in order for the declaration of intent to be reinstated. If

the registrant has not filed a renewal declaration of intent

within 60 days of the expiration date of an existing

regi stration, then a new declaration nust be filed with the

depart nent.
(5) The declaration of intent shall be on such form as

the departnent prescribes by rule. The declaration of intent

shall be filed together with a nonrefundable filing fee

establ i shed by departnment rule; however, the filing fee may
not exceed $1, 000.
(6) A person who engages in deferred present nment

transactions under this part who furni shes a paynent

instrunent to another person, as part of a deferred

present ment transaction or otherw se, nust be registered

pursuant to part I1.

(7) A person who engages in deferred present nment

transactions is not exenpt fromregistration and declaration

required by this part regardl ess of any exenptions set forth

el sewhere in this code

(8) The maxi num fee for a deferred presentnent

transaction shall be no nore than 10 percent of the total

anount given to the custoner by the registrant, not to exceed
6
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1 |$50. However, a verification fee may be charged in accordance
2| with s. 560.309(4) and the rul es adopted pursuant to the code.
3 (9) A registration granted pursuant to this part shal

4| not be transferrable to any other person or entity.

5 (10) A registrant under this part shall not operate

6| its business under any other nane or title except the nane or
7|title registered with the departnent.

8 (11) The departnent nmay inpose a fine not to exceed

9 [$10, 000 per count for each violation of this section

10 (12) A person who violates any provisions of this

11| section conmmits a felony of the third degree, punishable as
12 | provided in s. 775.082, s. 775.083, or s. 775.084.

13 560. 404 Use of authorized vendors prohibited.--A

14 | deferred presentnent provider nmay not use any authori zed

15| vendor to engage in deferred presentnent transactions.

16 560. 405 Deferred presentnent transactions. --

17 (1) In connection with a check cashing transaction, a
18 | regi strant nmay defer depositing or presenting a check provided
19 | that:
20 (a) No fee other than the fee described in s.
21| 560.403(5) is charged. This includes a fee or any other charge
22 | for cashing paynent instrunents issued or directed to be
23 | issued by the registrant to a custoner
24 (b) The defernment period is not less than 7, or nore
25| than 31, cal endar days fromthe inception date of the deferra
26 | period;
27 (c) The deferred presentnent transaction is evidenced
28| in witing and acknowl edged by signature of the registrant and
29 | the custoner; and
30 (d) The registrant does not allow a roll-over.
31

7
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 2000 CS for SB 1730
311-18

i
1860- 00

(2) Notwithstandi ng paragraph (1) (b), a custoner nay

at any tinme before the expiration of a deferred presentnent

period redeem his or her paynment instrunent w thout being

charged any fee or penalty.

(3) If acheck is returned to a registrant froma

payer financial institution due to insufficient funds for a

cl osed account or stop paynent order, the registrant may

pursue all legally available civil neans to collect the check

as if it were a loan, including, without lintation, the

i mposition of all charges inposed on the registrant by the

payer financial institution. Deferred presentnent transactions

shal |l not be considered checks or drafts within the neani ng of

chapter 832, but shall be considered | oans for the purpose of

any crimnal statute.

560. 406 Deferred presentnent transactions; prohibited

practices. --

(1) It is unlawful and a violation of the code for a

registrant, an affiliated registrant, or any other person

acting on behalf of a registrant or inrelation to a deferred

present nent transact ion to:

(a) Engage in a deferred presentnent transaction for

conpensation or gain or in the expectation of conpensation or

gain in excess of the fee authorized by s. 560.403(5).

(b) Renew or extend a defernment period for

conpensation or gain or in the expectation of conpensation or

gai n.
(c) Engage in nore than one deferred present nent

transaction with the sane custoner at any one tine.

(d) Deposit or present a paynent instrunment before

expiration of a defernent period.

8
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1 (e) Charge a custoner a fee for redeening a paynent

2| instrunent, other than the fee pernitted by s. 560.403(5).

3 (f) Require a custoner to redeem a paynent instrunent
4| before the expiration of a defernent period.

5 (g) Require of or accept froma custoner any security
6| or guaranty for a deferred presentnent transaction

7 (h) Conduct a roll-over.

8 (i) Collect the fee authorized by s. 560.403(5) before
9| the custoner's check is redeened, presented, or deposited.
10 (j) Accept or hold an undated paynent check or a check
11| that is dated with a date that is different fromthe date

12 | recorded on the deferred presentnent agreenent.

13 (k) Gve to a custoner a paynent instrunent that is
14 | i ssued by any other person other than the registrant.

15 (1) Engage in a deferred presentnent transaction for a
16 | princi pal anmount in excess of $500, exclusive of the fees

17 | aut hori zed by s. 560.403(5).

18 (2) A person who violates any provision of this

19 | section conmits a felony of the third degree, punishable as
20| provided ins. 775.082, s. 775.083, or s. 775.084.

21 560. 407 Deferred presentnent agreenents; disclosure
22 | requirenents and prohibitions.--

23 (1) A deferred presentnent contract entered into

24 | between a registrant and a custoner shall, at a nini num

25| contain the foll ow ng

26 (a) The nane or trade nane, address, and tel ephone

27 | nunber of the registrant;

28 (b) The nane and title of the person signing the

29 | agreenent on behalf of the registrant;

30 (c) The signatures of the registrant and the custoner
31| along with the date of signature which shall be concl usive

9
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evi dence of the date that the deferred presentnent transaction

was nade;

(d) The face anount of the consuner's check, exclusive
of the fee authorized by s. 560.403(5);

(e) The total anpbunt of the fee due at the end of the

def ernent peri od;

(f) A statenent printed in no | ess than 12-point type

in a proninent place containing the follow ng information

1. The annual percentage rate that the custoner is

bei ng charged as fees, excluding verification fee; and

2. The total ampbunt that the custonmer is required to

pay at the end of the defernent period, including the

principal plus all fees and charges;

(g) The nunber of days of the defernent period and the

paynment due dat e;

(h) The address and tel ephone nunber of the

depart nent;
(i) A detailed description of the custoner's paynent

obligations under the deferred presentnent transaction; and

(j) The followi ng statenents, displayed in 16-point

bold face type in a proninent place:

YOU CANNOT BE PRCSECUTED IN CRIM NAL COURT FOR A CHECK WRI TTEN
UNDER THI S AGREEMENT TO BE HELD BY THE REGQ STRANT, BUT A

REG STRANT MAY PURSUE ALL LEGALLY AVAI LABLE G VIL MEANS TO
ENFCORCE THE DERT.

STATE LAW PRCHI BI TS A REG STRANT FROM ALLOW NG YOU TO

RCOLL- OVER YOUR DEFERRED PRESENTMENT TRANSACTI ON W TH THE

REG STRANT. TH S MEANS THAT YOU CANNOT BE ASKED OR REQUI RED TO

PAY AN ADDI TI ONAL FEE I N ORDER TO FURTHER DELAY THE DEPCSI T OR
10
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PRESENTMENT OF YOUR CHECK FOR PAYMENT. STATE LAW PRCHI BI TS
THI S REG STRANT FROM ENTERI NG | NTO ANOTHER DEFERRED
PRESENTMENT TRANSACTI ON W TH YOU UNTI L AT LEAST THE NEXT

BUSI NESS DAY AFTER THE CLOSI NG OF THI S TRANSACTI ON. STATE LAW
FURTHER PRCH BI TS A CHECK CASHER FROM ENGAG NG | N MORE THAN
ONE DEFERRED PRESENTMENT TRANSACTI ON W TH YOU AT ANY ONE TI ME
| F YOU CHOOSE TO ENGAGE I N MORE THAN ONE DEFERRED PRESENTNMENT
TRANSACTI ON AT ANY TI ME, YOU MAY EXPERI ENCE ADVERSE LEGAL AND
FI NANCI AL  CONSEQUENCES.

(2) A registrant may not include any of the foll ow ng

provisions in any deferred presentnent agreenent:

(a) A hold harnl ess cl ause;

(b) A confession of judgnent cl ause;

(c) Any assignnent of or order for paynent of wages or

ot her conpensation for services;

(d) A provision in which the consuner agrees not to

assert any claimor defense arising out of the agreenent; or

(e) A provision naking arbitration or any other form

of dispute resol uti on nandatory.

(3) The registrant shall, at the sane tine of any

transaction, i mediately provide the custoner with an extra

copy of all docunents signed by that custonmer and the

regi strant, including any addenda or attachnents to such

docunent s.
(4) A person who violates any provision of this

section conmmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

560. 408 Records. --

(1) Each registrant under this part nust nmaintain al

books, accounts, records, and docunents necessary to deternine

the registrant's conpliance with the provisions of the code.
11
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Such books, accounts, records, and docunents shall be retained

for a period of at |least 3 years unless a |longer period is

expressly required by the departnent, the laws of this state,

or any federal |aw.

(2) The records required to be nmmintai ned by the code

or any rul e adopted pursuant thereto nay be nmmintai ned by the

registrant at any location within this state, provided that

the registrant notifies the departnent in witing of the

| ocation of the records in its application or otherwi se.

(3) A registrant shall make records available to the

departnent for exanination and investigation in this state, as

permtted by the code, within 7 days after receipt of a

witten request.

(4) The original of any record of a registrant

i ncludes the data or other information conprising a record

stored or transmitted in or by neans of any el ectronic,

conputeri zed, nechani zed, or other information storage,

retrieval, or transni ssion systemor device that can upon

request generate, regenerate, or transnit the precise data or

other information conprising the record. An original also

includes the visible data or other informati on so generat ed,

regenerated, or transnmitted if it is legible or can be made

| egi bl e by enl argenent or other process.
Section 6. FEffective July 1, 2000, the sum of $150, 000
is appropriated for the 2000-2001 Fiscal Year fromthe

Regul atory Trust Fund of the Departnent of Banking and Fi nance

to the Departnent of Banking and Finance to fund three

positions for the purpose of adninistering the provisions of

the Deferred Presentnent Act.

12
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Section 7. The Division of Statutory Revision is

requested to title part IV of chapter 560, Florida Statutes,

"Deferred Presentnent."

Section 8. This act shall take effect October 1, 2000.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1730

The committee substitute makes the foll owi ng changes:

- Specifies registration renewal requirenents for deferred
present nent providers, including a $1,000 biennial
renewal fee and a $500 late fee’

- Requires a registrant to nmaintain and nmake avail abl e
records to the DePartnent of Banking and Fi nance for a
period of at least 3 years; and

- Appropriates $150,000 for the Depart nment of_Bankin? and
Fl hance Regul atory Trust Fund and three positions fo the
Depart nent “of Banking and Finance to adm nister the
provisions of the Deferred Presentnent Act for fisca
year 2000-01.

13

CODING:Words st+ieken are deletions; words underlined are additions.




