Florida Senate - 2000 SB 1890
By Senator Klein

28- 846B- 00
1 A bill to be entitled
2 An act relating to end-of-1ife care; anending
3 s. 381.026, F.S., relating to the Florida
4 Patient's Bill of R ghts and Responsibilities;
5 revising the term"health care facility";
6 nodi fying liability restrictions; including
7 pai n managenent and palliative care within
8 t hese nedi cal services for which a patient has
9 a right to request, inquire about, or refuse as
10 treatnent; creating the right to nedica
11 treatnent for pain managenent; expandi ng
12 applicability of responsibility for
13 distributing the statenent of rights and
14 responsibilities to patients; revising the
15 statenent of patient rights and
16 responsibilities to include reference to pain
17 managenent and palliative care; anending s
18 395.1041, F.S.; specifying conditions under
19 whi ch hospital personnel may withhold
20 resuscitation; anending s. 401.45, F. S
21 relating to energency treatnent, requiring use
22 of official formfor valid do-not-resuscitate
23 order; specifying required signatures;
24 speci fying authorized substitute signatures;
25 anending s. 445.597, F.S., relating to
26 licensure renewal requirenents for certain
27 health care professionals; providing for
28 substitution of continuing education prograns
29 or courses on end-of-life care and palliative
30 health care for any authorized donestic
31 vi ol ence conti nui ng educati on program or course
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1 taken within a specified period; anending s.

2 765.102, F.S., relating to legislative findings
3 and intent; adding legislative intent to allow
4 a person to plan for future incapacity by

5 executing a docunent; encouraging health care
6 professionals to rapidly increase their

7 under st andi ng of end-of-life and palliative

8 health care; requiring a statewide, culturally
9 sensitive educational canpaign on end-of-life
10 care for the general public; anending s.

11 765. 203, F.S.; revising the suggested formfor
12 designating a health care surrogate to include
13 reference to anatom cal -gift declarations;

14 anending s. 765.204, F.S.; providing a

15 procedure for determning a principal's

16 capacity; revising provisions; providing

17 cross-references; amending s. 765.205, F.S.

18 providing responsibilities of a health care

19 surrogate with respect to nedical records of
20 the principal; anmending s. 765.303, F.S.
21 revising the suggested formfor a living will;
22 changi ng the prerequisite circunstances that
23 activate the terns of a living will; anending
24 S. 765.305, F.S.; providing a procedure for
25 wi t hhol di ng or withdrawi ng nedical treatnent in
26 the absence of a living will; changing the
27 prerequi site circunstances on which a health
28 care surrogate nust rely before authorizing
29 wi t hhol di ng or withdrawi ng of nedical treatnent
30 for anot her person; anending s. 765.306, F.S.
31 relating to deternmination of patient condition
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1 changing the factors that nust be eval uated for

2 determ ning whether a living will may take

3 effect; deleting the requirenent for a

4 consul ting physician to separately exam ne the

5 patient; anending s. 765.401, F.S.; providing a

6 proxy to nmake health care decisions on behalf

7 of a patient; deleting the alternative

8 requi rements that a proxy act in accordance

9 with a witten declaration or that the patient
10 has certain specified nedical conditions before
11 a proxy may consent to w thhol ding or
12 wi thdrawi ng |ife-prolongi ng procedures;
13 creating the End-of-Life Care Wrkgroup
14 provi di ng nenbership of the workgroup
15 requiring a report; providing an effective
16 dat e.
17
18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Section 381.026, Florida Statutes, is
21 | anended to read
22 381.026 Florida Patient's Bill of Ri ghts and
23 | Responsibilities.--
24 (1) SHORT TITLE.--This section may be cited as the
25| "Florida Patient's Bill of R ghts and Responsibilities."
26 (2) DEFINITIONS.--As used in this section and s
27 | 381.0261, the term
28 (a) "Departnent" neans the Departnent of Health.
29 (b) "Health care facility" nmeans a facility licensed
30 | under chapter 395 or part Il or part VI of chapter 400.
31
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1 (c) "Health care provider" nmeans a physician |icensed
2 | under chapter 458, an osteopathic physician |icensed under
3| chapter 459, or a podiatric physician |Iicensed under chapter
4 | 461.
5 (d) "Responsible provider" neans a health care
6| provider who is prinmarily responsible for patient care in a
7| health care facility or provider's office.
8 (3) PURPCSE.--It is the purpose of this section to
9| pronote the interests and well-being of the patients of health
10 | care providers and health care facilities and to pronote
11 | better communi cati on between the patient and the health care
12 | provider. It is the intent of the Legislature that health care
13 | providers understand their responsibility to give their
14 | patients a general understanding of the procedures to be
15| perforned on themand to provide infornmation pertaining to
16 | their health care so that they nay nake decisions in an
17 | infornmed manner after considering the information relating to
18 | their condition, the available treatnent alternatives, and
19 | substantial risks and hazards inherent in the treatnments. It
20| is the intent of the Legislature that patients have a genera
21 | understanding of their responsibilities toward health care
22 | providers and health care facilities. It is the intent of the
23| Legislature that the provision of such information to a
24 | patient elimnate potential m sunderstandi ngs between patients
25| and health care providers. It is a public policy of the state
26 | that the interests of patients be recognized in a patient's
27 | bill of rights and responsibilities and that a health care
28 | facility or health care provider may not require a patient to
29 | waive his or her rights as a condition of treatnent. This
30 | section shall not be used for any purpose in any civil of
31
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1 | atdmntst+rative action and neither expands nor limts any

2| rights or renedies provided under any other |aw.

3 (4) RICGHTS OF PATI ENTS. --Each health care facility or
4 | provider shall observe the follow ng standards:

5 (a) Individual dignity.--

6 1. The individual dignity of a patient nust be

7 | respected at all tines and upon all occasions.

8 2. Every patient who is provided health care services
9| retains certain rights to privacy, which nust be respected

10 | without regard to the patient's econonic status or source of
11 | paynent for his or her care. The patient's rights to privacy
12 | nust be respected to the extent consistent with providing

13 | adequate nedical care to the patient and with the efficient
14 | adninistration of the health care facility or provider's

15| office. However, this subparagraph does not preclude

16 | necessary and di screet discussion of a patient's case or

17 | exam nation by appropriate nedi cal personnel

18 3. A patient has the right to a pronpt and reasonabl e
19 | response to a question or request. A health care facility

20| shall respond in a reasonable manner to the request of a

21 | patient's health care provider for nedical services, including
22 | pain managenent or palliative care,to the patient. The

23| health care facility shall also respond in a reasonabl e nmanner
24 | to the patient's request for other services custonarily

25| rendered by the health care facility to the extent such

26 | services do not require the approval of the patient's health
27 | care provider or are not inconsistent with the patient's

28 | treat nent.

29 4., A patient in a health care facility has the right
30| to retain and use personal clothing or possessions as space
31| pernmits, unless for himor her to do so would infringe upon
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the right of another patient or is nedically or
progranmatically contraindi cated for docunented nedical
safety, or programmatic reasons.

(b) Information.--

1. A patient has the right to know the nane, function
and qualifications of each health care provider who is
providi ng nedical services to the patient. A patient nay
request such information fromhis or her responsible provider
or the health care facility in which he or she is receiving
nmedi cal servi ces.

2. Apatient in a health care facility has the right
to know what patient support services are available in the
facility.

3. Apatient has the right to be given by his or her
heal th care provider information concerning diagnosis;;
pl anned course of treatnent, including pain nmanagenent and

pal liative care;alternatives;;risks;;and prognosis, unless

it is nedically inadvisable or inpossible to give this
information to the patient, in which case the information nust
be given to the patient's guardian or a person designated as
the patient's representative. A patient has the right to
refuse this information

4. A patient has the right to refuse any treatnent,
i ncl udi ng pai n nanagenent or palliative care, based on

information required by this paragraph, except as otherwi se
provided by | aw. The responsi bl e provider shall docunent any
such refusal

5. A patient in a health care facility has the right
to know what facility rules and regul ations apply to patient
conduct .
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1 6. A patient has the right to express grievances to a
2| health care provider, a health care facility, or the

3| appropriate state licensing agency regardi ng al |l eged

4| violations of patients' rights. A patient has the right to

5| know the health care provider's or health care facility's

6 | procedures for expressing a grievance.

7 7. A patient in a health care facility who does not

8 | speak English has the right to be provided an interpreter when
9| receiving nmedical services if the facility has a person

10 | readily avail abl e who can interpret on behalf of the patient.
11 (c) Financial information and disclosure.--

12 1. A patient has the right to be given, upon request,
13 | by the responsible provider, his or her designee, or a

14 | representative of the health care facility full information
15 | and necessary counseling on the availability of known

16 | financial resources for the patient's health care.

17 2. A health care provider or a health care facility
18 | shall, upon request, disclose to each patient who is eligible
19 | for Medicare, in advance of treatnment, whether the health care
20 | provider or the health care facility in which the patient is
21 | receiving nedical services accepts assignnent under Medicare
22 | rei nbursenent as paynent in full for nedical services and

23 | treatnent rendered in the health care provider's office or

24 | health care facility.

25 3. Ahealth care provider or a health care facility
26 | shall, upon request, furnish a patient, prior to provision of
27 | nedi cal services, a reasonable estinmate of charges for such
28 | services. Such reasonable estimate shall not preclude the

29 | health care provider or health care facility from exceeding
30| the estimate or nmking additional charges based on changes in
31| the patient's condition or treatnment needs.
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1 4. A patient has the right to receive a copy of an
2|itemzed bill upon request. A patient has a right to be given
3 | an expl anation of charges upon request.
4 (d) Access to health care. --
5 1. A patient has the right to inpartial access to
6 | nmedi cal treatnent or acconmopdations, regardl ess of race,
7 | national origin, religion, physical handicap, or source of
8 | paynent.
9 2. A patient has the right to treatnent for any
10 | erergency nedical condition that will deteriorate fromfailure
11| to provide such treatnent.
12 3. A patient has the right to nedical treatnent for
13 | pai n managenent.
14 (e) Experinental research.--In addition to the
15| provisions of s. 766.103, a patient has the right to know if
16 | nedical treatnent is for purposes of experinental research and
17 | to consent prior to participation in such experinental
18 | research. For any patient, regardless of ability to pay or
19 | source of paynent for his or her care, participation nust be a
20| voluntary matter; and a patient has the right to refuse to
21 | participate. The patient's consent or refusal nust be
22 | docunented in the patient's care record.
23 (f) Patient's know edge of rights and
24 | responsibilities.--1n receiving health care, patients have the
25| right to know what their rights and responsibilities are.
26 (5) RESPONSIBILITIES OF PATI ENTS. --Each patient of a
27 | health care provider or health care facility shall respect the
28 | health care provider's and health care facility's right to
29 | expect behavior on the part of patients which, considering the
30| nature of their illness, is reasonable and responsible. Each
31
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1| patient shall observe the responsibilities described in the

2| foll owing summary.

3 (6) SUMVARY OF RI GHTS AND RESPONSI BI LI TI ES. - - Any

4| health care provider who treats a patient in an office, er any
5] health care facility licensed under chapter 395 which that

6 | provides enmergency services and care or outpatient services

7] and care to a patient, any health care provider who or adnits
8| and treats a patient, or a facility or setting regul ated under
9| part Il or part VI of chapter 400 shall adopt and nake

10| available to the patient, in witing, a statenment of the

11| rights and responsibilities of patients, including:

12

13 SUMMARY OF THE FLORI DA PATIENT' S BI LL

14 OF RI GHTS AND RESPONSI BI LI TI ES

15

16 Florida |aw requires that your health care provider or
17 | health care facility recognize your rights while you are

18 | receiving nedical care and that you respect the health care
19 | provider's or health care facility's right to expect certain
20 | behavior on the part of patients. You nay request a copy of
21| the full text of this |law fromyour health care provider or
22 | health care facility. A summary of your rights and
23 | responsibilities foll ows:
24 A patient has the right to be treated with courtesy and
25 | respect, with appreciation of his or her individual dignity,
26 | and with protection of his or her need for privacy.
27 A patient has the right to a pronpt and reasonabl e
28 | response to questions and requests.
29 A patient has the right to know who is providing
30 | nedical services and who is responsible for his or her care.
31
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A patient has the right to know what patient support
services are available, including whether an interpreter is
avail able if he or she does not speak English

A patient has the right to know what rules and
regul ations apply to his or her conduct.

A patient has the right to be given by the health care
provi der information concerning diagnosis;planned course of
treatnent, including pain nanagenent and palliative care;

al ternatives; ;ri sks; ;-and prognosis.
A patient has the right to refuse any treatnent,
i ncl udi ng pai n managenent or palliative care, except as

ot herwi se provided by | aw

A patient has the right to be given, upon request, ful
i nformati on and necessary counseling on the availability of
known financial resources for his or her care.

A patient who is eligible for Medicare has the right to
know, upon request and in advance of treatnent, whether the
health care provider or health care facility accepts the
Medi care assignnent rate.

A patient has the right to receive, upon request, prior
to treatnent, a reasonable estimate of charges for nedica
care.

A patient has the right to receive a copy of a
reasonably cl ear and understandable, itemized bill and, upon
request, to have the charges expl ai ned.

A patient has the right to inpartial access to nedical
treat nent or accommodati ons, regardless of race, national
origin, religion, physical handi cap, or source of paynent.

A patient has the right to treatnent for any energency
nmedi cal condition that will deteriorate fromfailure to
provi de treatnent.
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A patient has the right to know if nedical treatnent is
for purposes of experinental research and to give his or her
consent or refusal to participate in such experinenta
research.

A patient has the right to express grievances regardi ng
any violation of his or her rights, as stated in Florida |aw,

t hrough the grievance procedure of the health care provider or
health care facility which served himor her and to the
appropriate state |icensing agency.

A patient is responsible for providing to the health
care provider, to the best of his or her know edge, accurate
and conpl ete infornmati on about present conplaints, past
illnesses, hospitalizations, nedications, and other natters
relating to his or her health.

A patient is responsible for reporting unexpected
changes in his or her condition to the health care provider

A patient is responsible for reporting to the health
care provider whether he or she conprehends a contenpl at ed
course of action, including pain managenent or palliative

care, and what is expected of himor her.

A patient is responsible for foll owing the treatnent
pl an recommended by the health care provider

A patient is responsible for keeping appoi ntnents and,
when he or she is unable to do so for any reason, for
notifying the health care provider or health care facility.

A patient is responsible for his or her actions if he
or she refuses treatnment or does not follow the health care
provider's instructions.

A patient is responsible for assuring that the
financial obligations of his or her health care are fulfilled
as pronptly as possible.
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A patient is responsible for following health care
facility rules and regul ations affecting patient care and
conduct .

Section 2. Paragraph (1) of subsection (3) of section
395.1041, Florida Statutes, is anended to read:

395. 1041 Access to energency services and care. --

(3) EMERGENCY SERVI CES; DI SCRIM NATION; LIABILITY OF
FACI LI TY OR HEALTH CARE PERSONNEL. - -

(1) Hospital energency—serviees personnel may withhold
or withdraw cardiopul nonary resuscitation if presented with an
order not to resuscitate executed pursuant to s. 401. 45.
Facility staff and facilities shall not be subject to crimna
prosecution or civil liability, nor be considered to have
engaged i n negligent or unprofessional conduct, for
wi t hhol di ng or wit hdrawi ng cardi opul nonary resuscitation
pursuant to such an order

Section 3. Paragraph (a) of subsection (3) of section
401.45, Florida Statutes, is anended to read:

401.45 Denial of energency treatnent; civil
liability.--

(3)(a) Resuscitation may be withheld or withdrawn from
a patient by an energency nedical technician or paranedic if
evi dence of an order not to resuscitate by the patient's
physician is presented to the energency nedical technician or
paranedic. An order not to resuscitate, to be valid, nust be

on the formadopted by rule of the departnent. The form nust

be signed by the patient's physician and by the patient or, if

the patient is incapable of giving inforned consent, the

patient's health care surrogate or proxy, as provided under

chapter 765; a court-appoi nted guardi an, as provi ded under

12
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chapter 744; or a person acting pursuant to a durable power of

attorney, as provided under chapter 709.
Section 4. Section 455.597, Florida Statutes, is
anended to read:

455,597 Requirenent for instruction on donestic
vi ol ence. - -

(1)(a) The appropriate board shall require each person
licensed or certified under chapter 458, chapter 459, chapter
464, chapter 466, chapter 467, chapter 490, or chapter 491 to
conpl ete a 1-hour continuing education course, approved by the
board, on donestic violence, as defined in s. 741.28, as part
of biennial relicensure or recertification. The course shal
consi st of information on the nunber of patients in that
professional's practice who are likely to be victins of
donestic violence and the nunber who are likely to be
perpetrators of donestic violence, screening procedures for
determ ni ng whether a patient has any history of being either
a victimor a perpetrator of donmestic violence, and
instruction on how to provide such patients with infornmation
on, or howto refer such patients to, resources in the |loca
communi ty, such as donestic violence centers and ot her
advocacy groups, that provide |legal aid, shelter, victim
counseling, batterer counseling, or child protection services.

(b) Each such licensee or certificatehol der shal
submt confirmation of having conpl eted such course, on a form
provi ded by the board, when subnitting fees for each bienni al
renewal .

(c) The board nmamy approve additional equival ent
courses that may be used to satisfy the requirenents of
paragraph (a). Each licensing board that requires a |licensee
to conpl ete an educational course pursuant to this subsection

13
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may include the hour required for conpletion of the course in
the total hours of continuing education required by |aw for
such profession unless the continuing education requirenents
for such profession consist of fewer than 30 hours biennially.

(d) Any person holding two or nore |licenses subject to
the provisions of this subsection shall be permitted to show
proof of having taken one board-approved course on donestic
vi ol ence, for purposes of relicensure or recertification for
addi tional I|icenses.

(e) Failure to conply with the requirenents of this
subsection shall constitute grounds for disciplinary action
under each respective practice act and under s. 455.624(1) (k).
In addition to discipline by the board, the |icensee shall be
required to conpl ete such course

(2) The board shall also require, as a condition of
granting a license under any chapter specified in paragraph
(1)(a), that each applicant for initial licensure under the
appropriate chapter conplete an educational course acceptable
to the board on donmestic violence which is substantially
equi val ent to the course required in subsection (1). An
appl i cant who has not taken such course at the tine of
Iicensure shall, upon subm ssion of an affidavit show ng good
cause, be allowed 6 nonths to conplete such requirenent.

(3) Inlieu of conpleting a course as required in

subsection (1), a licensee or certificeholder may conplete a

course in end-of-life care and palliative health care, if the

|icensee or certificatehol der has conpl eted an approved

donestic violence course in the i mediately precedi ng

bi enni um
(4) 3y Each board may adopt rules to carry out the
provi sions of this section.
14
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(5) t4)y Each board shall report to the President of the
Senate, the Speaker of the House of Representatives, and the
chairs of the appropriate substantive comrttees of the
Legislature by March 1 of each year as to the inplenentation
of and conpliance with the requirenents of this section

Section 5. Section 765.102, Florida Statutes, is
amended to read:

765.102 Legislative findings and intent. --

(1) The Legislature finds that every conpetent adult
has the fundanental right of self-determ nation regarding
deci sions pertaining to his or her own health, including the
right to choose or refuse nedical treatnent. This right is
subject to certain interests of society, such as the
protection of human life and the preservation of ethica
standards in the nedical profession

(2) To ensure that such right is not |ost or
di mi ni shed by virtue of |ater physical or nental incapacity,
the Legislature intends that a procedure be established to
all ow a person to plan for incapacity by executing a docunent

or designating another person to direct the course of his or
her nedical treatnent upon his or her incapacity. Such
procedure should be | ess expensive and | ess restrictive than
guardi anship and pernit a previously incapacitated person to
exercise his or her full right to make health care deci sions
as soon as the capacity to nmake such deci sions has been

r egai ned.

(3) The Legislature recognizes that for sone the
adm nistration of |ife-prolonging nmedical procedures may
result in only a precarious and burdensone exi stence. In order
to ensure that the rights and intentions of a person nay be
respected even after he or she is no longer able to

15
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1| participate actively in decisions concerning hinself or

2 | herself, and to encourage conmmuni cati on anong such patient,

3| his or her fanily, and his or her physician, the Legislature
4 | declares that the laws of this state recognize the right of a
5] conpetent adult to nake an advance directive instructing his
6 | or her physician to provide, withhold, or wthdraw

7| life-prolonging procedures, or to designate another to nake
8| the treatnment decision for himor her in the event that such
9 | person shoul d becone i ncapacitated and unable to personally
10 | direct his or her nedical care.

11 (4) The Legislature recognizes the need for all health
12 | care professionals to rapidly increase their understandi ng of
13| end-of-life and palliative health care. Therefore, the

14 | Legi sl ature encourages the professional regulatory boards to
15 | adopt appropri ate standards and gui del i nes regardi ng

16 | end-of-1ife care and pai n managenent and encour ages

17 | educational institutions established to train health care

18 | professionals and allied health professionals to i npl enent

19 | curricula to train such professionals to provide end-of-life
20 | care, including pain nmanagenent and palliative care.

21 (5) The Departnent of Elderly Affairs, the Agency for
22| Health Care Adninistration, and the Departnment of Health shal
23| jointly create a canpaign on end-of-life care for purposes of
24 | educating the public. This canpaign should include culturally
25| sensitive prograns to i nprove understanding of end-of-life
26 | care issues in mnority communities.

27 Section 6. Section 765.203, Florida Statutes, is

28 | anended to read:

29 765. 203 Suggested form of designation.--A witten

30 | designation of a health care surrogate executed pursuant to
31| this chapter may, but need not be, in the followi ng form
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2 DESI GNATI ON OF HEALTH CARE SURROGATE
3
4] Nane:....(Last)....(First)....(Mddle Initial)...
5 In the event that | have been determined to be
6 | incapacitated to provide infornmed consent for nedica
7 | treatnment and surgical and diagnostic procedures, | wish to
8 | designate as ny surrogate for health care deci sions:
9
10 | NAB: ot
11 | AdAr eSS: . .
7 Zip Code:........
13| Phone: . ...............
14 If my surrogate is unwilling or unable to performhis
15 ] or her duties, | wish to designate as ny alternate surrogate:
16 | NAB: . oo
17 | AdAr eSS: . .
8 T Zip Code:........
19| Phone: . ...............
20 I fully understand that this designation will permt ny
21 | designee to nake health care decisions, except for anatonica
22 | gifts, when | have executed an anatom cal -gift declaration
23 | pursuant to |l aw,and to provide, wi thhold, or wthdraw consent
24 | on ny behalf; to apply for public benefits to defray the cost
25| of health care; and to authorize ny admission to or transfer
26 | froma health care facility.
27 | Additional instructions (optional ):............ .. ... ..........
28 | o
20 | o
B0 | v
31
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1 | further affirmthat this designation is not being

2| made as a condition of treatnment or admission to a health care
3| facility. 1 will notify and send a copy of this docunent to
4| the follow ng persons other than ny surrogate, so they nmay

5| know who ny surrogate is.

B | NaIMB: . .
T NaIB.
B | o
O |
10 | Signed: ... e
O I =
12 [ WEnesses: L. ... e
13 2
14 Section 7. Subsection (2) of section 765.204, Florida
15| Statutes, is anended to read:

16 765. 204 Capacity of principal; procedure.--

17 (2) If a principal's capacity to make health care

18 | decisions for herself or hinself or provide informed consent
19 ) is in question, the attendi ng physician shall evaluate the

20| principal's capacity and, if the physician concludes that the
21 | principal |acks capacity, enter that evaluation in the

22 | principal's nedical record. If the attendi ng physician has a
23 | question as to whether the principal |acks capacity, another
24 | physician shall also evaluate the principal's capacity, and-—
25| if the second physician agrees that the principal |acks the
26 | capacity to nake health care decisions or provide inforned

27 | consent, the health care facility shall enter both physician's
28 | evaluations in the principal's nedical eHnieal record. ant;-
29 | If the principal has designated a health care surrogate, the
30| facility shall notify such surrogate in witing that her or

31

18
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 SB 1890
28-846B- 00

1| his authority under the instrunent has commenced, as provided
2]lin s. 765.205 or chapter 709.

3 Section 8. Section 765.205, Florida Statutes, is

4 | anended to read:

5 765. 205 Responsibility of the surrogate. --

6 (1) The surrogate, in accordance with the principal's
7 | instructions, unless such authority has been expressly linited
8 | by the principal, shall

9 (a) Have authority to act for the principal and to

10 | make all health care decisions for the principal during the

11 | principal's incapacity—+naccordance—wth—theprinhcipat——s

12 | inastruettons—untess—such—author-ty—has—been—expressty—t+Hmited
13 | by—the——prinecipat

14 (b) Consult expeditiously with appropriate health care
15| providers to provide informed consent, and nake only health

16 | care decisions for the principal which he or she believes the
17 | principal would have nade under the circunstances if the

18 | principal were capable of making such deci sions.

19 (c) Provide witten consent using an appropriate form
20 | whenever consent is required, including a physician's order

21| not to resuscitate.

22 (d) Be provided access to the appropriate nedica

23 | einieat records of the principal

24 (e) Apply for public benefits, such as Medi care and

25| Medicaid, for the principal and have access to information

26 | regarding the principal's inconme and assets and banki ng and

27 | financial records to the extent required to nmake application
28 | A health care provider or facility nmay not, however, nmake such
29 | application a condition of continued care if the principal, if
30 | capabl e, would have refused to apply.

31
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1 (2) The surrogate may authorize the rel ease of

2| information and nedi cal etnieal records to appropriate

3| persons to ensure the continuity of the principal's health

4| care and nmay authorize the adni ssion, discharge, or transfer
5] of the principal to or froma health care facility or other

6| facility or programlicensed under chapter 400.

7 (3) |If, after the appointnent of a surrogate, a court
8 | appoints a guardi an, the surrogate shall continue to nmake

9| health care decisions for the principal, unless the court has
10 | nodified or revoked the authority of the surrogate pursuant to
11| s. 744.3115. The surrogate nay be directed by the court to

12 | report the principal's health care status to the guardian

13 Section 9. Section 765.303, Florida Statutes, is

14 | anended to read:

15 (Substantial rewording of section. See

16 s. 765.303, F.S., for present text.)

17 765. 303 Suggested formof a living will.--

18 (1) Aliving will may, BUT NEED NOT, be in the

19| followi ng form

20 Living WI I

21 Declaration made this .... day of ...., ...(year)...
2211, ..., , Wllfully and voluntarily nmake known ny desire
23| that ny dying not be artificially prol onged under the

24 | circunstances set forth bel ow

25

26 | PROCEDURE FOR MY LIVING WLL. --

27 Bef ore proceeding in accordance with ny living will, it
28 | nust be determ ned that:

29 I do not have a reasonabl e nedical probability of

30 | recovering capacity, so that | could exercise ny right to nake
31| ny own deci sions;

20
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| have a terminal condition, | have an end-stage

condition, or | amin a persistent vegetative state; and

Any limtations or conditions expressed orally or in

this witten declaration have been carefully considered and

sati sfi ed.

PROCEDURE TO DETERM NE CAPACI TY OF PRI NCI PAL TO MAKE HEALTH
CARE DECI SI ONS OR PROVI DE | NFORMED CONSENT. --1f | amunable to
nmake health care decisions for nyself or if ny ability to give

i nformed consent is in question, ny attendi ng physician shal

eval uate ny capacity and, if the physician concludes that |

| ack capacity, enter that evaluation in ny nedical record. I|f

nmy attendi ng physician has a question as to whether | |ack

capacity, another physician shall al so evaluate ny capacity.

If the second physician agrees that | |ack capacity to nmake

health care decisions, or to give inforned consent, the health

care facility shall enter both physician's evaluations in ny

clinical record and, if | have designhated a health care

surrogate, the facility shall notify such surrogate in witing

that ny surrogate's authority under this instrunent has

comenced

PROCEDURE FOR DETERM NATI ON OF CONDI TION. - -1 n determ ni ng
whether | have a terminal condition, | have an end-stage

condition, | amin a persistent vegetative state, or whether |

have a nedical condition or limtation referred to in this

advance directive, ny attending or treating physician and at

| east one other consulting physician nust separately exanine

ne. The findings of each such exani nati on nust be docunented

in nmy nedical record and signed by each exam ni ng physici an

before life-prolonging procedures ny be wi thheld or w thdrawn.
21
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1
2 | DECLARATI ON DI RECTI NG THAT LI FE- PROLONG NG PROCEDURES BE
3| WTHHELD OR W THDRAWN. --1 direct that |ife-prol ongi ng
4 | procedures be withheld or withdrawn when the application of
5| such procedures would serve only to prolong artificially the
6 | process of dying, and that | be pernmitted to die naturally
7| with only the administration of nedication or the perfornmance
8 | of any nedi cal procedure deened necessary to provide ne with
9| confort care or to alleviate pain.
10
11 | I NTENT OF DECLARATION.--It is ny intention that this
12 | decl aration be honored by ny fanily and physician as the fina
13 | expression of ny legal right to refuse nedical or surgica
14 | treatnment and to accept the consequences for such refusal
15| This advance directive instrunent shall travel with ne as part
16 | of ny nedical record
17
18 | PROCEDURES FOR REFUSAL TO COVPLY W TH ADVANCE DI RECTI VE. - -
19 | recogni ze the conditional right under section 765. 1105,
20| Florida Statutes, of ny health care provider or facility to
21 | refuse to conply with this directive if based on any act which
22 |is contrary to the provider's or facility's noral or ethica
23 | beliefs and if | am
24 1. Not in an energency condition, and
25 2. 1f | or nmy authorized representative has received
26 | witten information upon adnission informng ne or ny
27 | authori zed representative of the policies of the health care
28 | provider or facility regarding such noral or ethical beliefs.
29
30| If a health care provider or facility neets the requirenents
31| of section 765.1105, Florida Statutes, and is unwilling to

22
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carry out ny wishes or a treatnent decision of ny surrogate

because of noral or ethical beliefs, the health care provider

or facility nmust within 7 days either

1. Transfer ne to another health care provider or

facility and shall pay for such transport, as required under
section 765.1105(2)(a), Florida Statutes, or
2. 1f | have not been transferred after 6 days after

refusing to conply with ny advance directive, carry out ny

W shes.

Rl GHT TO REFUSE TO EXECUTE A NEW A FACILITY'S, OR A HEALTH
CARE PROVI DER S ADVANCE DI RECTI VE FORM - - Pursuant to section
765.110, Florida Statutes, a health care provider or health

care facility nmay not require ne to execute an advance

directive using the facility's or provider's forns.

DESI GNATI ON OF M¥ HEALTH CARE SURROGATE. --1n the event that |
have been deternined to be unable to provi de express and

i nformed consent regarding the wthholding, withdrawal, or

continuation of life-prolonging procedures, | wish to

designate, as ny surrogate to carry out the provisions of this

decl arati on:

Na B, . .
ADAr BS S . . o e e
............................................. Zip Code:........
Phone:................

| understand the full inport of this declaration, and | am

enotionally and nentally conpetent to make this declaration

Additional Instructions (optional):
23
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T
72
T
4 ....(Signed)....

5

6 | Two subscri bing witnesses, one of whomis neither a spouse or
7] a blood relative of the principal, nmust sign this docunent and
8 | provide the infornmation indicat ed.

9 ....Witness....

10 ....Address. ..

11 ....Phone. ..

12 ....Witness....

13 ....Address. ..

14 ....Phone. ..

15

16 (2) The principal's failure to designhate a surrogate

17 | does not invalidate the living will.
18 Section 10. Subsection (2) of section 765.305, Florida
19| Statutes, is anended to read:

20 765.305 Procedure in absence of a living will.--

21 (2) Before exercising the inconpetent patient's right
22 | to forego treatnent, the surrogate nust be satisfied that:

23 (a) The patient does not have a reasonabl e nedi ca

24 | probability of recovering capacity so that the right could be
25 | exercised by the patient.

26 (b) The patient is beth nmentally or and physically

27 | incapacitated with no reasonabl e nedical probability of

28 | recovery, the patient has an end-stage condition, the patient
29| is in a persistent vegetative state, or the patient's physica
30| condition is terninal

31
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Section 11. Section 765.306, Florida Statutes, is
amended to read:

765.306 Determnation of patient condition.--In
determ ni ng whether the patient has a termnal condition, has
an end-stage condition, or is in a persistent vegetative state
or may recover nental or and physical capacity, or whether a
nedi cal condition or limtation referred to in an advance
directive exists, the patient's attending or treating
physi ci an ant—at—teast—one—other—consut-ting—physieian nust
separatety exam ne the patient. The findings of eaeh such
exam nati on nust be docunented in the patient's nedical record
and signed by the eaeh exam ning physician before
|ife-prolonging procedures may be withheld or w thdrawn.

Section 12. Subsection (3) of section 765.401, Florida
Statutes, is anended to read:

765. 401 The proxy.--

(3) Before exercising the incapacitated patient's
rights to select or decline health care, the proxy nust conply
with the pertinent provisions applicable to surrogates under
this chapter, except that a proxy's decision to withhold or
wi thdraw |ife-prolonging procedures, if chall enged, rast

deetsiont nust be supported by clear and convincing evi dence
that the decision would have been the one the patient would
have chosen had the patient been conpetent.

Section 13. End-of-Life Care Wrkgroup. --

25
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(1) There is created within the Departnent of Elderly

Affairs the End-of-Life Care Wrkgroup. The workgroup shall:

(a) Exanine reinbursenent nethodol ogies for

end-of -1ife care;

(b) ldentify end-of-life care standards that wll

enable all health care providers along the health-care

continuumto participate in an excellent system of delivering

end-of -1ife care; and

(c) Develop recommendations for incentives for

appropriate end-of-life care.

(2) The workgroup is conposed of the Secretary of

Elderly Affairs or his or her designee; the Secretary of
Health or his or her designee; the Director of Health Care
Adm ni stration or his or her designee; a nenber of the Senate,

appoi nted by the President of the Senate; a nenber of the

House of Representatives, appointed by the Speaker of the

House of Representatives; and one representative fromeach of

the following organi zations: the Florida Medical Association
the Florida Osteopathic Medical Association, the Florida
Chiropractic Association, the Florida Podiatric Medical

Associ ation, the Florida Acupuncture Association, the Florida

Nur ses Association, the Florida Optonetric Association, the

Fl ori da Pharmacy Association, the Florida Dental Association

the Florida Association of Nursing Hone Administrators, the

Fl ori da Associ ati on of Cccupational Therapy, the Florida

Associ ation of Respiratory Therapy, the Florida Dietetic

Associ ation, the Florida Hospital Association, Florida
Hospices and Palliative Care, Inc., the Florida Health Care
Associ ation, and the Florida Associ ati on of Heal th M ntenance

Or gani zat i ons.

26
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(3) The workgroup shall exist for 1 year and shal

neet as often as necessary to carry out its duties and

responsibilities. Wthin existing resources, the Departnment of

Elderly Affairs shall provide support services to the

wor kgr oup. Wor kgroup nenbers shall serve without conpensation

(4) The workgroup shall submit a report of its

findings and recomendations to the Governor, the President of

the Senate, and the Speaker of the House of Representatives hy
Decenber 31, 2000.

(5) This section expires May 1, 2001

Section 14. This act shall take effect upon beconming a

| aw.

R I S R R Rk Ik b S R IRk S bk O R Rk I

SENATE SUMVARY

Revi ses the Florida Patient's Bill of Rights and
Responsibilities to include pain managenent and ]
palliative care within those nedical Services for which a
atient has a right to request or refuse as treatnent.

evi ses the requirenents for |icense renewal for certain
health care professionals to provide that courses in
end-of-life care and palliative care naﬁ fulfill certain
requi renents for continuing education. Revises
requi renents for designating a health care surrogate.
Revi ses t he suggested_fprn1of aliving will, Revises the
procedures for determning a patient'S condition for
8Frposes of wi t hhol di ng Ilfe-eéolonglng rocedures.

eates the End-of-Lifée Care rkgroup. Requires that the
wor kgroup study end-of-life care and nake reconmendati ons
to the vernor and Legislature. (See bill for details.)

27
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