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By Senator Brown-Wiite

10-1149-00

1 A bill to be entitled

2 An act relating to nanaged care organi zati ons;
3 creating the "Managed Care Organi zation's

4 Patient's Bill of Rights"; providing

5 | egislative findings and intent; specifying

6 that the purpose of the act is to ensure that

7 gquality health care and health benefits are

8 provided to the people of this state; providing
9 t hat nanaged care organi zati ons own a fiduciary
10 duty to provide such care; requiring nanaged

11 care organi zations to provide patients with a
12 copy of their rights as set forth in the act;
13 specifying the rights and responsibilities of
14 nmenbers of managed care organi zations;

15 authorizing civil renedies to enforce the

16 rights specified in the act; providing for

17 actual and punitive danages and attorney's fees
18 and costs; providing for adnministrative fines;
19 providing that there is not any liability on
20 the part of certain enployers or enployee
21 organi zations; requiring a plaintiff to submt
22 a witten grievance as a condition precedent to
23 bringing an action for danmages; requiring that
24 a managed care organi zation di spose of a
25 grievance within a specified period; requiring
26 notice of an action to enforce the rights
27 provi ded under the act; authorizing the court
28 to abate an action and require conpletion of an
29 i nternal grievance procedure; providing certain
30 exceptions; providing for the statute of
31 limtations to be tolled under specified
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ci rcunst ances; authorizing an action for
nonmonetary relief without conplying with
conditi ons precedent for the purpose of
preventing potential death or serious bodily
harm providing for severability; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Managed Care Organi zation's Patient's Bil

of Rights.--This act may be cited as the "Managed Care

Organi zation's Patient's Bill of R ghts."

Section 2. Legislative findings and intent.--
(1) The Legislature finds that:
(a) The health, safety, and welfare of the people of

this state are fundanental state interests that the

Legislature is responsible for protecting through the | aws of

this state.
(b) The manner in which health care is provided to the

people of this state has a direct inpact upon the health,

safety, and welfare of state residents.

(2) The Legislature intends that this act apply to al

nmanaged care organi zations and that the term "nmanaged care

organi zation" include health insurance carriers; health

nmai nt enance organi zations; health service plans; other nmanaged

care entities that provide health care or health benefits; and

entities regul ated under chapters 624 through 631, Florida

Statutes, and chapter 641, Florida Statutes, which provide

health care benefits. Managed care organi zati ons are engaged

in the business of insurance in this state as that termis
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defined under the MCarran-Ferguson Act, 15 U. S.C. ss. 1011 et
seq.

(3) The purpose of this act is to regulate the

busi ness of insurance and to ensure that appropriate quality

health care and health benefits are provi ded through nmanaged

health care to the people of this state.

(4) Managed care organi zations owe a fiduciary duty to

the people of this state to ensure appropriate quality health

care and health benefits to maintain and maxi nm ze the heal th,

safety, and welfare of the people of this state.

(5) To ensure that adequate renedi es exist to protect

the health, safety, and welfare of the people of this state,

this act creates substantive rights for quality health care

and health benefits and provides renedi es under state |aw for

persons who are harned by the failure of a nanaged care

organi zation to neet appropriate standards for quality health

care and health benefits guaranteed under this act.

(6) It is the intent of the Legislature that all

nmanaged care organi zati ons be given notice of a violation of a

patient's rights and be provided with an opportunity to conply

with the | aw without the necessity of filing a civil action.

The Legi sl ature recogni zes, however, that the rights and

renedies identified in this act are necessary to properly

regul ate the business of insurance in this state and to

protect the health, safety, and welfare of the people of this

state.
Section 3. Managed care organi zation's patient's bil

of rights.--

(1) It is a public policy of this state that the

interests of patients be recognized in a patient's bill of

rights and that a nmanaged care organi zation or health care
3
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provider may not require a patient to waive his or her rights

as a condition of coverage or treatnent. Al nmnaged care

organi zations shall adopt and provide patients with a copy of

their rights as set forth in this section and shall treat

patients in accordance with those rights. Al nmanaged care

organi zations shall assure that:

(a) A patient has the right to be treated fairly,

honestly, with dignity, and with respect and has the right to

privacy.
(b) A patient has the right to receive adequate and

appropriate health care services that are accessible in a

reasonable and tinely manner fromany participating provider

desi gnhated by the patient.

(c) A patient has the right to accurate and easily

understood information so that the patient may make i nforned

deci si ons about health plans, providers, facilities, and

treat nent options.

(d) A patient has the right to be provided nedica

care by the nanaged care organi zation, with the goal of

nmai ntai ning the patient's good health and treating the

patient's nedical conditions, as necessary and appropriate to

nmai ntai n good heal t h.

(e) A patient has the right to expedited decisions and

treatnent of any covered condition that jeopardizes the life

or health of a patient or jeopardizes the patient's ability to

regai n maxi num functi on.

(f) A patient has the right to a health care provider

t hat advocates on the patient's behalf for appropriate and

nedi cally necessary health care without the patient's nanaged

care organi zation renoving the provider fromits plan or

refusing to renew the provider's contract due to such
4
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advocacy. A nmnaged care organi zati on may not prohibit or

restrict a health care provider fromadvising a patient about

his or her health-care status or treatnent options, regardl ess

of whether coverage is provided under the contract.

(g) A patient has the right to be provided with tinely

notice of an adverse determination with respect to coverage

for the patient, including notice of the reasons for the

determ nation and the clinical rational or scientific-based

evi dence that was used to nake the determ nation, which is

witten in a nmanner that is understandable to the average

patient. A patient has the right to be inforned of the

procedures necessary to obtain additional information

concerning an adverse deternination and to be inforned of the

right to submit a grievance regarding the determnation. A

patient has the right to be provided with instructions on how

to submit a grievance. The managed care organi zati on has the

burden of proving that an adverse deternination is consistent

with the prevailing standards of nedical practice in the

communi ty.
(h) Upon the recomendation of the prinmary care

physician, a patient has the right to a tinely referral

i ncl udi ng paynent preauthorization, for covered treatnent

out si de the nmanaged care organi zation's provider network when

in the judgnent of the primary care physician, a nanaged care

organi zati on does not have a provider in the network which

neets the particular health care needs of the patient. A

patient has the right to be notified of the procedure by which

he or she nmay obtain such referral

(i) |If the contract between a nmnaged care

organi zation and a health care provider is termnated, or if

benefits or coverage provided by a health care provider are
5
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terni nated because of a change in the terns of provider

participation, and a patient is undergoing a course of

treatnent fromthe provider at the tinme of such termnation,

the patient has the right to tinely notification of the

ternmination and the right to continued coverage for the course

of treatnment with the provider, as set forth in section
641.51(7), Florida Statutes.
(j) A patient has the right to receive a referral for

nedi cal |y necessary and appropriate specialty care from any

participating specialty care provider. If the patient has a

condition that requires ongoing care froma specialist, the

patient has the right to a standing referral to that

specialist, which is subject to review by the managed care

organi zation every 6 nonths to determ ne nedi cal necessity.

(k) A patient who has an energency nedical condition

as defined in section 641.47, Florida Statutes, has the right

to coverage for energency services:

1. Wthout the need for prior authorization

2. Regardless of whether the health care provider is a

participating provider; and

3. Wthout the patient being held liable for any

anmount that exceeds the contracted anpunt or the anmount

est abl i shed under section 641.513, Florida Statutes, for

noncont racted providers.

(1) A patient has the right to a managed care

organi zation that conplies with all laws and rules that affect

coverage, clains, or treatnent.

(m A patient has the right to receive any covered

services at no cost, other than for coi nsurance, deducti bl es,

or copaynents. A managed care organi zation, a provider, or the

agent of an organi zation or provider nay not collect any
6

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 SB 1900
10-1149-00

1| additional charge froma patient. In addition, a provider or

2| the agent of a provider may not submit a patient's unpaid

3| balance to a credit or collection agency while the patient has
4] a grievance pending regarding the paynent at issue if the

5| patient has notified the provider that he or she has filed a
6| grievance or submitted the grievance to the statew de provider
7 | and subscri ber assi stance panel as provided in section

8 | 408. 7056, Fl ori da Stat utes.

9 (n) A patient has the right to rely upon a

10 | preauthorization or precertification for treatnent nmade by a
11 | nanaged care organi zati on. Once a preauthorization or

12 | precertification is made by the managed care organi zati on and
13| the authorized or certified treatnent is perforned, the

14 | nanaged care organi zati on may not reverse its authorization or
15| certification, and the nanaged care organi zati on may not

16 | refuse to pay the covered anobunt for the authorized or

17 | certified treatnent perforned.

18 (o) A patient has the right to have his or her nedica
19 | history, records, and personal information kept confidenti al
20| including the right to decline the dissemination or sale of

21| his or her nmedical history, records, or personal information
22 | unl ess otherw se required by | aw.

23 (p) A patient has the right to gynecol ogi cal

24 | maternity, or obstetric care froma participating provider who
25| specializes in such care without first obtaining an

26 | authori zation or a referral fromthe prinmary care provider

27 (q) To the extent that a managed care organi zation

28 | provi des coverage for benefits with respect to prescription
29 | drugs and lints such coverage to drugs included in a

30| formulary, the organi zati on must ensure participation of

31 | physicians and pharnaci sts in devel opi ng and revi ewi ng such

.
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fornmulary, and, in accordance with applicable quality

assurance and utilization revi ew standards, the managed care

organi zation nmust provide for exceptions fromthe fornul ary

when a nonfornulary alternative is nedically necessary and

appropri at e.

(r) A patient has the right to be inforned of al

financial arrangenents, financial interests in, or contractua

provi sions that the nmanaged care organi zation has with

utilization review conpani es or any ot her health care provider

or facility which would encourage or linit the type, anount,

duration, or scope of services offered or which would restrict

or limt referral of or treatnent to patients, including, but

not limted to, financial incentives to limt, restrict, or

deny access to or delivery of nedical or other services. A

nmanaged care organi zation may not offer an incentive to a

provider to provide services to a patient which are | ess than

nedi cal | y necessary.

(s) A patient has the right to have tests eval uated by

a nedically conpetent | aboratory.

(t) A patient has the right not to be subjected to

experinental treatnents without his or her know edge and

consent.
(u) A patient has the right to be treated fairly by a

nmanaged care organi zati on and may not be di scri m nated agai nst

in the delivery of health care services, consistent with the

benefits covered under the plan or coverage, or as required by

| aw based on race, color, creed, ethnicity, national origin,

religion, sex, age, marital status, place of residence, |awful

occupation, nental or physical disability, genetic

information, or source of paynent. A nmanhaged care organi zation

may not refuse to cover, or continue to cover, any patient
8
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sol el y because the patient has been previously refused

coverage by a nmnaged care organi zati on when such refusal to

cover, or continue to cover, for this reason occurs with such

frequency as to indicate a general business practice as
provided in section 626.9541(1)(x)5.
(v) A patient has the right not to be subjected to

unfair and deceptive acts or practices by the nanaged care

organi zati on.

(w) A patient has the right to a description of how

t he managed care organi zati on addresses the needs of

non- Engl i sh- speaki ng pati ents.

(x) Patients and providers are responsible for

providing, to the best of their know edge, accurate and

conpl ete informati on about present conplaints, past ill nesses,

hospitali zati ons, nedications, and other matters that relate

to the patient's health.

(y) A patient is responsible for reporting unexpected

changes in his or her condition

(z) A patient is responsible for reporting to the

reconmrendi ng physi ci an whet her he or she understands a

contenpl at ed nmedi cal course of action and what is expected of

hi m or her.
(aa) A patient is responsible for follow ng the

treat nent plan recomended.

(bb) A patient is responsible for keeping appoi nt nents

and, when he or she is unable to do so for any reason, for

notifying the health care provider or health care facility.

(cc) A patient is responsible for follow ng the

procedures of the managed care organi zation for selecting a

primary care physician and obtaining referrals.

9
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1 (dd) A patient is responsible for reading and ensuring
2 | the accuracy and conpl eteness of infornation on an application
3]|to the best of his or her ability, and for not signing any

4 | blank, inconplete, or inaccurate form

5 (ee) A patient is responsible for reading and

6 | understanding the contract of his or her managed care

7 | organi zati on.

8 (ff) A patient is responsible for paying the nonthly

9| premium even if the patient is involved in a financial

10 | dispute with the nanaged care organi zati on

11 (gg) A patient is responsible for paying his or her

12 | coi nsurance, deductibles, or copaynents.

13 (hh) A patient is responsible for arranging for prior
14 | approval before accepting care froma noncontracted provider
15| except in an energency, as defined in section 641.19, Florida
16 | Statutes, and for understanding the financial consequences of
17 | failing to obtain prior approval.

18 Section 4. Cvil renedy to enforce rights. --

19 (1) Any person whose rights, as specified in section
20| 3, are violated has a cause of action agai nst the nanaged care
21 | organi zation or provider. The action nmay be brought by the

22 | person, by the person's guardian, by an individual or

23 | organi zation acting on behalf of the person with the consent
24 | of the person or his or her guardian, or by the persona

25 | representative of the estate of a deceased person. The action
26 | may be brought in any court of conpetent jurisdiction to

27 | enforce such rights and recover actual and punitive danmages
28 | for any violation of the rights of the person. The damages

29 | recoverabl e include all reasonably foreseeabl e harm caused by
30| the violation of the rights specified in section 3. The

31| damages are not linited by any other state law. Punitive

10
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2000 SB 1900
10-1149-00

damages may be awarded for conduct that is willful, wanton,

gross, flagrant, reckless, or consciously indifferent to the

rights of an individual protected by this act. Any plaintiff

who prevails in such an action may recover reasonabl e

attorney's fees, costs of the action, and damages, unless the

court finds that the plaintiff has acted in bad faith or with

mal i ci ous purpose or that there was a conpl ete absence of a

justiciable issue of law or fact. A prevailing defendant nmay

cl ai mreasonabl e attorney's fees under section 57.105, Florida

Statutes. The renedies provided in this section are renedi al

and are in addition to and cunulative with all other |egal

equitable, administrative, contractual, or informal renedies

available to the people of this state or to state agenci es.

(2) Upon an adverse adjudication, the defendant is

liable for actual and punitive danages as provided in

subsection (1) or $500 per violation of the nanaged care

organi zation's patient's hill of rights, whichever is greater

together with court costs and reasonable attorney's fees

incurred by the plaintiff.

(3) This section does not create any liability on the

part of an enployer of a patient or that enpl oyer's enpl oyees,

unl ess the enployer is the patient's nanaged care entity. This

section does not create any liability on the part of an

enpl oyee organi zation, a voluntary enpl oyee-beneficiary

organi zation, or a simlar organi zation, unless such

organi zation is the patient's nmanaged care entity and nakes

coverage deterni nations under a managed care plan

(4)(a) As a condition precedent to bringing an action

under this section, the patient nust have submitted a witten

gri evance to the managed care organi zati on and received a

final disposition of the grievance fromthe nmanaged care
11
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organi zation. For purposes of this section, if a nmanaged care

organi zation fails to render a final disposition of the

grievance within 90 days, the disposition shall be deened to

be adverse to the managed care organi zati on. The 90-day tine

limt does not apply if the nedical records necessary for a

review of the grievance are not available or if a delay in the

final disposition of the grievance is caused by the patient.

(b) |If the patient does not subnit a grievance to the

nmanaged care organi zation within 1 year after the action

giving rise to the grievance, as required by section
641.511(1), Florida Statutes, the patient is not required to
submit a grievance as a condition precedent to initiating and

nmai ntai ning a cause of action to enforce his or her rights.

However, the patient nust provide 60 days' witten notice to

t he managed care organi zation of the patient's intent to

pursue a civil action for a violation of the nanaged care

organi zation's patient's bill of rights. The notice nust

i ncl ude:
1. The alleged violation of the patient's rights.

2. The facts and circunstances giving rise to the

vi ol ati on.
3. The nanme of any individual involved in the

vi ol ati on.
4, A statenent that the notice is given in order to

gi ve the managed care organi zati on the opportunity to conply

with the | aw

(5) |If the patient does not conply with subsection

(4), the court may not dismiss the action, but may order that

the patient conplete the internal grievance procedure of the

managed care organi zation, as provided in paragraph (4)(a), or

gi ve the 60-day notice, as provided in paragraph (4)(b). The
12
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court nmay abate the action for such purposes for not nore than

90 days. Such orders of the court are the only renedies

available to a party that conplains of a patient's failure to

conply with subsection (4).

(6) Subsection (4) does not apply if harmto the

pati ent has already occurred or is inmnent.

(7) The statute of limtations with respect to an

action that nmay be brought under this section is tolled upon

subm ssion of a grievance in accordance with section 641.511

Florida Statutes, or subnission of 60 days' notice, whichever

is applicable, and the tine such grievance or notice is

pending is not included within the period linmiting the tine

for bringing such action.

(8) There is no other condition precedent to bringing

an action under this section.
(9)(a) It is the intent of the Legislature that this
section provide to the people of this state the ability to

enforce their rights through equitable, injunctive, or other

relief, in addition to relief for nonetary damages. A claim

for nonnonetary relief may be brought in conjunction with a

claimfor nonetary danmages by conplying with subsection (4).

(b) An action for nonnonetary relief nmay al so be

brought under this section w thout conplying with the

conditions precedent that are identified in subsection (4) if

imediate relief is necessary to prevent potential death or

serious bodily harm The court shall provide for an expedited

hearing to resolve the matter in a nanner designed to avoid

potential death or serious bodily harm

Section 5. If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of
13
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1| the act which can be given effect without the invalid

2| provision or application, and to this end the provisions of

3| this act are severable.

4 Section 6. This act shall take effect October 1, 2000.

5
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7 SENATE SUVMMARY

8 Creates the "Managed Care Organi zation's Patient's Bil
of Rights." Provides that nahaged care organi zati ons own

9 a fiduciary duty to provide quality health care and
health benefits ' to the people of this state, Requires

10 t hat nanaﬂed care organi zations provide patients with a
copy of their rights.” Authorizes civil renedies to

11 enforce the Batlent‘s_blll of rights. Requires that a
plaintiff submt a witten grievance before bringing an

12 action for damages. Authorizes an action for nonnonéetary
relief wthout conplylng with other requirenents to

13 revent |nmnent death or serious bodily harm (See bil
or details.)
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