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Florida Senate - 2000 SB 1948
By Senator Carlton

24-1412-00

A bill to be entitled
An act relating to environnental adm nistrative
penal ties; anending s. 253.04, F.S.
aut hori zi ng the assessnent of adm nistrative
penalties; providing for the deposit of nobneys
in specified trust funds; anending ss. 369. 25,
373.129, 377.37, 378.211, F.S.; granting the
Departnent of Environnental Protection
specified powers to assess administrative
penal ties; anending s. 403.121, F.S.; revising
the departnent's enforcenent procedures and
schedul e of admi nistrative penalties; anending
s. 403.726, F.S.; authorizing the departnment to
recover a civil penalty and assess
admi ni strative penalties; anmending ss. 403.727,
403.860, F.S.; revising adm nistrative
penalties; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (7) of section 253. 04,
Fl ori da Statutes, are anended to read

253.04 Duty of board to protect, etc., state |ands;
state may join in any action brought. --

(2) In addition to the authority granted by subsection

(1), the board nay assess an adninistrative penalty for

unaut hori zed use, alteration, or injury to state |ands or

other violation of this chapter or rules adopted under this

chapter. Wth regard to coral reefs, the board may recover

either administrative penalties under this section or civil

penal ti es under subsection (3). The administrative penalties
1
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nmay be assessed per day,
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per violation. This schedule is

i nadni ssible in any judicial

proceeding to recover civil

penal ti es or danmmges for

injury to state | ands. Subject to the

limts and requirenents of s.

403.121(5)-(10), the board may

assess dammages for

injury to state | ands, and the board nay

assess administrative penalties according to the foll ow ng

schedul e:
(a) For

unaut hori zed alteration or injury to state

| ands, $5, 000.

For

(b)

unaut hori zed use of nore than 100 square feet

of state lands in an aquatic preserve, $4, 000.

(c) For unauthorized use of nore than 200 square feet
of state lands not in an aquatic preserve, $3, 000.

(d) For unauthorized use of 100 square feet or |ess of
state lands in an aquatic preserve, $2,000.

(e) For unauthorized use of 20 square feet or |ess of
state lands not within an aquatic preserve, $1, 000.

For

(f)

failure to apply tinely for a | ease transfer

failure to renewtinely a state | ands | ease or other

aut hori zati on,

or failure to conply with any ot her

requi rement

t hat

is not otherwise identified in this schedul e,

$500. +r
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(7) Al noneys collected frompenalties pturstant—to

f+nes i nposed or danmges awarded pursuant to this section
shal | be deposited into the Internal |nprovenment Trust Fund
created by s. 253.01 and used for the purposes provided
def+ned in that section, except that noneys recovered for

injury to all coral reefs and to natural resources situated

within or offshore froman area of critical state concern

shal | be deposited into the Ecosystem Managenent and

Restoration Trust Fund and used for the purposes provided in
s. 380. 0558.
Section 2. Paragraph (k) is added to subsection (3) of

section 369.25, Florida Statutes, to read:

369.25 Aquatic plants; definitions; pernmits; powers of
departnent; penalties.--

(3) The departnent has the foll ow ng powers:

3
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(k) To enforce this chapter in the sanme manner and to
the sane extent as provided in ss. 403.121, 403.131, 403. 141,
and 403. 161.

Section 3. Subsection (7) of section 373.129, Florida
Statutes, is anended to read:

373.129 Maintenance of actions.--The department, the
gover ni ng board of any water managenent district, any |oca
board, or a local governnent to which authority has been
del egated pursuant to s. 373.103(8), is authorized to commence
and nmai ntain proper and necessary actions and proceedings in
any court of conpetent jurisdiction for any of the foll ow ng
pur poses:

(7) Enforce the provisions of part IV of this chapter
in the sane manner and to the sane extent as provided in ss.
373. 430, 403.121{(1)—aned—2), 403.131, 403.141, and 403. 161

Section 4. Paragraph (a) of subsection (1) of section
377.37, Florida Statutes, is anended to read:

377.37 Penalties.--

(1) (a) Any person who violates any provision of this
| aw or any rule, regulation, or order of the division nade
under this chapter or who violates the terns of any permt to
drill for or produce oil, gas, or other petrol eum products
referred to in s. 377.242(1), or any |essee, permtholder, or
operator of equiprment or facilities used in the exploration
for, drilling for, or production of oil, gas, or other
pet rol eum products who refuses inspection by the division as
provided in this chapter, is liable to the state for any
danmage caused to the air, waters, or property, including
animal, plant, or aquatic life, of the state and for
reasonabl e costs and expenses of the state in tracing the
source of the discharge, in controlling and abating the source

4
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1| and the pollutants, and in restoring the air, waters, and

2| property, including animal, plant, and aquatic life, of the

3| state. Furthernore, such person, |essee, permthol der, or

4 | operator is subject to the judicial inposition of a civil

5| penalty in an amount of not nore than $10,000 for each

6 | offense. However, the court nmay receive evidence in

7| mtigation. Each day during any portion of which such

8 | violation occurs constitutes a separate offense. The

9| departnent nay assess adninistrative penalties for violations
10| of this chapter in accordance with s. 403.121. Penalties

11| coll ected under this paragraph shall be deposited in the

12 | M nerals Trust Fund. The departnent nay use a portion of the
13| fund to contract for services to help in the collection of the
14 | adninistrative penalties assessed under this paragraph. The
15| schedul e of administrative penalties provided in this

16 | paragraph are not adm ssible as evidence in any judicial

17 | action brought by the departnent to seek, inpose, or recover
18 | civil penalties.Nothing in this section gives hereirn—shat+

19 | gi-ve the departnment the right to bring an action on behal f of
20 | any private person

21 Section 5. Subsection (2) of section 378.211, Florida
22 | Statutes, is anended to read:

23 378.211 Violations; damages; penalties.--

24 (2) The departnent may institute a civil action in a
25| court of conpetent jurisdiction or an adnministrative action
26 | under s. 403.121 to inpose and recover a civil penalty for

27 | violation of this part or of any rule adopted or order issued
28 | pursuant to this part. The—penatty—shaH—mnet—exceed—the

29 | foHoewngarpunts—and—the—court—shaH—constder—evidence—in
30 | mtigation-—

31
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12 Section 6. Section 403.121, Florida Statutes, is

13 | anended to read:

14 403. 121 Enforcenent; procedure; renedies.--The

15 | departnent has shatH—have the follow ng judicial and

16 | atrnistrative renedi es and admini strative proceedi ngs

17 | available to it for violations of this chapter, as specified
18 in s. 403.161(1).

19 (1) Judicial renedies:

20 (a) The departnent may institute a civil action in a
21| court of conpetent jurisdiction to establish liability and to
22 | recover danmmges for any injury to the air, waters, or

23 | property, including aninmal, plant, and aquatic life, of the
24 | state caused by any violation.

25 (b) The departnment may institute a civil action in a
26 | court of conpetent jurisdiction to inpose and to recover a
27 | civil penalty for each violation in an anmount of not nore than
28 | $10, 000 per offense. However, the court nay receive evidence
29| in mtigation. Each day during any portion of which such

30| violation occurs constitutes a separate offense.

31
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(c) It shall not be a defense to, or ground for
di sm ssal of, these judicial renedies for damages and ci vil
penalties that the departnent has failed to exhaust its
adm ni strative renedies, has failed to serve a notice of
violation, or has failed to hold an admi nistrative hearing
prior to the institution of a civil action.

(2) Administrative proceedings. - - +efedies—

(a) The departnent may institute an adm nistrative

proceeding to establish liability and to recover damages for
any injury to the air, waters, or property, including aninmal
plant, or aquatic life, of the state caused by any viol ation.
The departnent may order that the violator pay a specified sum
as damages to the state. Judgnent for the anobunt of dammges
determ ned by the departnent nmay be entered in any court
having jurisdiction thereof and may be enforced as any ot her

j udgnent .

(b) If the departnent has reason to believe a
violation has occurred, it may institute an adm nistrative
proceeding to order the prevention, abatenent, or control of
the conditions creating the violation or other appropriate
corrective action.

(c) An adnministrative proceeding shall be instituted
by the departnent's serving of a witten notice of violation
upon the alleged violator by certified mail. The notice shal
specify the provision of the law, rule, regulation, pernt,
certification, or order of the departnment alleged to be
violated and the facts alleged to constitute a violation
thereof. An order for corrective action may be included with
the notice. However, no order shall becone effective unti
after service and an administrative hearing, if requested
within 20 days after service. Failure to request an

7
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admi nistrative hearing within this tine period shal
constitute a waiver thereof.

(d) Nothing herein shall be construed as preventing
any other legal or administrative action in accordance with
| aw.

(3) In an adninistrative proceedi ng under subsection

(2), the departnent nmay assess the follow ng adm nistrative

penal ti es:
(a) For a violation involving donestic or waste water,

the departnment nmay assess an administrative penalty of $3,000

for an unpernitted or unauthorized discharge; plus $2,000 if

t he discharge jeopardi zed hunan health or safety; plus $1, 000

if the discharge has resulted in a water quality violation

plus $1,000 if the receiving water is an Aquatic Preserve, an

Qutstanding Florida Water, or Cass |, Il, or Ill surface

water; and plus $1,000 if the discharge was froma Type

facility. The departnent may assess an adnministrative penalty

of $4,000 for failure to install, maintain, or use a required

air pollution control system or devi ce.

(b) For a violation involving air pollution, the

departnment may assess an adnministrative penalty of $2,000 for

an unpernitted or unauthorized air em ssion; plus $2,000 if

t he eni ssion has jeopardi zed human health or safety; plus

$1,000 if the emission has resulted in an air quality

violation; plus $1,000 if the em ssion was froma najor

source; and plus $1,000 if the em ssion was nore than 150

percent of the allowable | evel. The departnent may assess an

administrative penalty of $4,000 for failure to install,

mai ntain or use a required air pollution control system or

devi ce.

8
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1 (c) For a violation involving drinking water, the

2 | departnent nay assess an adm nistrative penalty of $3,000 for

3| a maxi mum contam nant-level violation; plus $2,000 if the

4| violation is for a primary inorganic, organic, or radi ol ogica

5| maxi num contani nant-level or it is a fecal-coliformbacteria

6| violation; plus $1,000 if the violation occurs at a |l arge

7| system and plus $1,000 if any maxi num contani nant-level is

8 | exceeded by nore than 100 percent.

9 (d) For a violation involving solid waste, the
10 | departnent nmy assess an adninistrative penalty of $3,000 for
11| the unpernitted or unauthorized di sposal or storage of solid
12 | waste; plus $1,000 if the solid waste is Cass | or Class I
13 |(excluding yard trash) or if the solid waste is construction
14 | and denolition debris in excess of 20 cubic yards; plus $1, 000
15 if the waste is disposed of or stored in any natural or
16 | artificial body of water or within 500 feet of a potable water
17 | well; plus $1,000 if the waste is PCB at a concentration of 50
18 | ppmor greater, is untreated bionedical waste, friable
19 | asbestos greater than 1 cubic neter which is not wetted,
20 | bagged, and covered, is used oil greater than 25 gallons, or
21|is 10 or nore lead acid batteries. The departnent nay assess
22 | an adninistrative penalty of $3,000 for the failure to
23 | properly maintain | eachate control; for unauthorized burning;
24 | for failure to have a trained spotter on duty during
25| operation; for failure to provide access control for three
26 | consecutive inspections; or for failure to construct or
27 | maintain a required stormwater nmanagenent system
28 (e) For a violation involving dredge and fill, the
29 | departnment may assess an adnministrative penalty of $1,000 for
30 | unpermitted or unauthorized dredging or filling; plus $1, 000
31| if the dredging or filling occurs in or contiguous to an

9
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Agquatic Preserve, Qutstanding Florida Water or a Cass |, |1,

or Il surface water; plus $1,000 if the dredging or filling

results in a water quality violation; and plus $1,000 if the

area dredged or filled is one-half acre or nore. The

departnment may assess an adnministrative penalty of $3,000 for

failure to conplete required mitigation or for failure to

record a required conservation easenent. The departnment nay

assess a penalty of $2,000 for the failure to properly

construct a stormnater nmanagenent systemwi thin the designated

tinme.
(f) For a violation involving hazardous waste, the

departnment may assess an adninistrative penalty of $10, 000 for

an unpernitted disposal, discharge, or release of hazardous

waste, or for unpernitted treatnent or storage of hazardous

waste. The departnent nmay assess an adninistrative penalty of

$5, 000 for failure to performa required hazardous waste

determi nation; for failure to notify proper authorities about

hazardous waste activities; for failure to use a required

hazar dous waste nmani fest; or for accurul ati on of druns or

containers for 31 to 60 days past the storage linit. The

departnment may assess an adninistrative penalty of $3,000 for

the accunul ati on of drums or containers for 1 to 30 days past

the storage lint.

(4) In an adnministrative proceeding, in addition to

the penalties that may be assessed under subsection (3), the

departnment may assess administrative penalties according to

the foll owi ng schedul e:

(a) For failure to satisfy financial responsibility

requirenments or a violation of chapter 377 that results in

injury to lands or waters, $5,000.

10
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(b) For failure to obtain a required permt; operating

a storage tank systemw thout a required registration

unaut hori zed em ssion, discharge, or disposal of pollutants

not previously identified in subsection (3), $3,000.

(c) For failure to conduct required nonitoring or

testing; failure to conduct required rel ease detection

failure to construct in conpliance with a pernmit; violation of

a special permt condition; or failure to plug oil, gas,

i njection, or disposal wells, $2,000.

(d) For failure to maintain required staff to respond

to enmergencies; failure to conduct required training; failure

to prepare, nmmintain, or update required contingency plans;

failure to adequately respond to energencies or to bring an

energency situation under control; failure to conply with

geophysical seisnic |line safety onsite reclamation

requirenents; failure to properly operate, maintain, or close

a storage tank system or failure to submt required

notification to the departnment, $1, 000.

(e) For failure to prepare, subnmit, maintain, or use

required reports or other required docunentation or failure to

conply with any other requirenent not otherwise identified in
this section, $500.
(5) The administrative penalties in subsections (3)

and (4) may be assessed per day, per violation. Once the

assessnent has becone final and effective, the departnent nay

refuse to issue, nodify, transfer, or renew a pernmt to the

facility or installation until the penalty has been paid.

(6) The total adnministrative penalties assessed may

not exceed $50, 000 per assessnent for all violations

attributable to a specific person or facility. The departnent

nmay not assess an administrative penalty against a facility if
11
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t he proposed assessnent of an adninistrative penalty is

pendi ng against that facility.

(7) The departnent's assessnment of an adm nistrative

penalty is in lieu of any civil action that may be instituted

by the departnent in a court of conpetent jurisdiction to

i npose and recover civil penalties for any violation that

resulted in the adm nistrative penalty.

(8) Fees collected under this subsection nust be

deposited in the Ecosystem Managenent and Restoration Trust

Fund. The departnment nay use a portion of the fund to contract

for services to help in the collection of the adm nistrative

penal ti es assessed under this section

(9) The schedule of adnministrative penalties provided

in this section may not be considered in any judicial action

brought to inpose and recover civil penalties or damages. The

schedul e of adninistrative penalties in no way prevents the

departnent fromentering into consent orders for greater or

| esser anobunts or from pursuing greater penalties in a

judicial proceeding.

(10) Subject to the limtation in subsection (6), if

the sane facility or installation is assessed an

administrative penalty under this section two tines within a

1-year period, the departnent shall increase the second

assessed penalty by 50 percent. |If the sane facility or

installation is assessed an administrative penalty under this

section three or nore tines within a 2-year period, the

departnent shall increase the third or subsequent assessed

penalty by 100 percent.

it udieial . .
| ot Ly i vy |
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Section 7. Subsection (2) of section 403.726, Florida
Statutes, is anended to read:

403. 726 Abatenent of imm nent hazard caused by
hazar dous subst ance. - -

(2) The departnent shall take any action necessary
pursuant to s. 403.121 or s. 403.131 to abate or substantially
reduce any inminent hazard caused by a hazardous substance,
including a spill into the environment of a hazardous
substance. The departnent is authorized to use noneys fromthe
Water Quality Assurance Trust Fund to finance such actions,
and such expenditures fromthe fund shall be recoverabl e
pursuant to s. 376.307. Furthernore, the departnment nay

recover a civil penalty of not nore than $25,000 for each day

of continued violation. The departnent nay assess

administrative penalties for violations of this section in

accordance with s. 403. 121.

15
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Section 8. Subsection (3) of section 403.727, Florida
Statutes, is anended to read:

403. 727 Violations; defenses, penalties, and
renedi es. - -

(3) Violations of the provisions of this act are
puni shabl e as fol | ows:

(a) Any person who violates the provisions of this
act, the rules or orders of the departnent, or the conditions
of a permt is liable to the state for any danages specified
ins. 403.141 and for a civil penalty of not nore than $50, 000
for each day of continued violation, except as otherw se
provi ded herein. The departnent nmay revoke any pernit issued
to the violator. |In any action by the departnent against a
smal | hazardous waste generator for the inproper disposal of
hazardous wastes, a rebuttable presunption of inproper
di sposal shall be created if the generator was notified
pursuant to s. 403.7234; the generator shall then have the
burden of proving that the disposal was proper. If the
generator was not so notified, the burden of proving inproper
di sposal shall be placed upon the departnment. Furthernore, the

departnment may assess adninistrative penalties for violations

of this section in accordance with s. 403. 121

(b) Any person who knowi ngly or by exhibiting reckless
indi fference or gross careless disregard for human heal t h:

1. Transports or causes to be transported any
hazardous waste, as defined in s. 403.703, to a facility which
does not have a pernmit when such a permt is required under s.
403.707 or s. 403.722;

2. Disposes of, treats, or stores hazardous waste:

a. At any place but a hazardous waste facility which
has a current and valid permt pursuant to s. 403.722;

16
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b. 1In knowing violation of any material condition or
requi renment of such permt if such violation has a substanti al
i keli hood of endangering human health, animal or plant life,
or property; or

c. In knowing violation of any material condition or
requi rement of any applicable rule or standard if such
violation has a substantial |ikelihood of endangering human
health, aninmal or plant life, or property;

3. Makes any false statenent or representation or
knowi ngly onmits material information in any hazardous waste
application, label, nmanifest, record, report, permt, or other
docunent required by this act;

4. Cenerates, stores, treats, transports, disposes of,
or otherw se handl es any hazardous waste and who know ngly
destroys, alters, conceals, or fails to file any record,
application, manifest, report, or other docunent required to
be maintained or filed for purposes of conpliance with this
act; or

5. Transports without a mani fest, or causes to be
transported wi thout a mani fest, any hazardous waste required
by rul es adopted by the departnent to be acconpanied by a
mani f est

is, upon conviction, guilty of a felony of the third degree,
puni shable for the first such conviction by a fine of not nore
t han $50, 000 for each day of violation or inprisonment not to
exceed 5 years, or both, and for any subsequent conviction by
a fine of not nore than $100, 000 per day of violation or

i mprisonnent of not nore than 10 years, or both.

ol ati f thi , | | | |
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Section 9. Subsections (5), (6), and (7) of section
403.860, Florida Statutes, are anended to read:
19
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403. 860 Penalties and renedies.--

(5) In addition to any judicial or administrative
renedy authorized by this part, the departnent or a county
heal t h departnent that has received approval by the departnent
pursuant to s. 403.862(1)(c) nay assess adninistrative

penalties for violations of this section in accordance with s.
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1 (6) 7> Fees collected pursuant to this section shal

2| be deposited in the Water Quality Assurance Trust Fund or the
3 | appropriate County Health Departnent Trust Fund, in accordance
4| with s. 381.0063, to be used to carry out the provisions of
5| this part. The departnent may use a portion of the fund to
6 | contract for services to help collect nonconpliance fees

7 | assessed pursuant to this section

8 Section 10. This act shall take effect August 1, 2000.
9
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11 SENATE SUMVARY

12 Revi ses specified schedul es of adm nistrative penalties
13 assessabl e by the Departnent of Environnental Protection
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