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By Senator King

8-1297-00 See HB
1 A bill to be entitled
2 An act relating to workers' conpensation
3 anending s. 440.02, F.S.; revising a nonetary
4 limt in a definition; excluding work done by
5 state prisoners and county inmates fromthe
6 definition of enploynent; anmending s. 440. 09,
7 F.S.; excluding enpl oyees covered under the
8 Def ense Base Act from paynent of benefits;
9 anending s. 440.12, F. S.; providing for
10 el ectroni ¢ paynent of conpensation paynents;
11 anending s. 440.13, F.S.; revising requirenents
12 for subnission of certain nedical reports and
13 bills; granting rehabilitation providers access
14 to nedical records; anending s. 440.134, F.S.
15 revising a definition; requiring certain
16 insurers to provide nedically necessary
17 renedi al treatnent, care, and attendance under
18 certain circunstances; requiring insurers
19 wor kers' conpensation nmanaged care arrangenents
20 to grant or deny requests for nedical care
21 within a tinme certain; requiring insurers
22 wor kers' conpensation nmanaged care arrangenents
23 to notify injured workers of the outcone of
24 grievances within a tine certain; providing a
25 presunption of resolution of a grievance absent
26 timely notice; anmending s. 440.185, F.S.
27 authorizing the division to contract with a
28 private entity for collection of certain policy
29 i nformation; providing application; anending s
30 440.192, F.S.; revising requirenents and
31 procedures for filing petitions for benefits;
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1 permtting judges to dismss portions of a

2 petition; specifying that disnissal of

3 petitions is w thout prejudice; anending s.

4 440. 20, F.S.; providing for payment of

5 conpensation by direct deposit under certain
6 ci rcunstances; authorizing not holding a

7 hearing under certain circunstances; revising
8 the period for paynent; revising | unmp-sum

9 settl enment requirenents; anending s. 440. 22,
10 F.S.; excluding child support and alinony

11 clains from general exenption of workers

12 conpensation benefits fromclains of creditors;
13 anending s. 440.271, F.S.; requiring the First
14 District Court of Appeal to establish a

15 speci alized division to hear workers

16 conpensation cases; anending s. 440.38, F.S.
17 providing for the type of qualifying security
18 deposit necessary to becone a self-insured

19 enpl oyer; providing requirenents, procedures,
20 and criteria; correcting cross references;

21 anending s. 440.45, F.S.; requiring the

22 judicial nom nating conm ssion to consider

23 whet her judges of conpensation clainms have net
24 certain requirenments; providing procedures;

25 aut hori zi ng the Governor to appoint certain
26 j udges of conpensation clains; requiring the
27 O fice of Judges of Conpensation Clains to

28 adopt certain additional rules; requiring the
29 O fice of the Judges of Conpensation Clains to
30 submit draft rules to the Governor and the

31 Legi sl ature by Novenber 1, 2000; requiring
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review by the Legislature; providing

requi rements and procedures; amendi ng ss.

489. 114 and 489.510, F.S.; providing an
exception to certain workers' conpensation
coverage evidence requirenents; anmendi ng ss.
489. 115 and 489.515, F.S.; revising
certification and registration requirenents for
initial licensure; anending s. 627.311, F.S.
providing for use of policyholder surplus for
pur poses of funding certain deficits; anending
S. 627.914, F.S.; revising the requirenents for
reports of information by workers' conpensation
insurers; deleting a reporting requirenent for
the Division of Wrkers' Conpensation
provi di ng an appropriation; repealing s.
440.45(3), F.S., relating to judges of
conpensation clains serving as docketing

j udges; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) and paragraph (c) of
subsection (16) of section 440.02, Florida Statutes, are
amended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(4) "Casual" as used in this section shall be taken to
refer only to enpl oynents when the work contenplated is to be
conpl eted in not exceeding 10 working days, without regard to

3
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1| the nunber of persons enployed, and when the total |abor cost
2| of such work is | ess than$l, 000$166.

3 (16)

4 (c) "Enploynent" does not include service performed by
5] or as:

6 1. Donestic servants in private hones

7 2. Agricultural labor perforned on a farmin the

8| enmpl oy of a bona fide farner, or association of farnmers, who
9| enpl oys 5 or fewer regul ar enpl oyees and who enpl oys fewer

10 | than 12 other enpl oyees at one tine for seasonal agricultura
11| labor that is conpleted in | ess than 30 days, provided such
12 | seasonal enpl oynent does not exceed 45 days in the sane

13 | cal endar year. The term"farm' includes stock, dairy, poultry,
14 | fruit, fur-bearing animals, fish, and truck farns, ranches,

15| nurseries, and orchards. The term"agricultural |abor"

16 | includes field forenmen, tinmekeepers, checkers, and other farm
17 | | abor supervi sory personnel

18 3. Professional athletes, such as professional boxers,
19 | wrestlers, baseball, football, basketball, hockey, polo,

20| tennis, jai alai, and simlar players, and notorsports teans
21| conpeting in a notor racing event as defined in s. 549. 08.

22 4. Labor under a sentence of a court to perform

23| community services as provided in s. 316.193.

24 5. State prisoners or county inmates except those

25 | perform ng services for private enployers or those enunerated
26 | in s. 948.03(8)(a).

27 Section 2. Subsection (2) of section 440.09, Florida
28 | Statutes, is anended to read:

29 440. 09 Coverage. - -

30 (2) Benefits are not payable in respect of the

31| disability or death of any enployee covered by the Federa

4
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Enpl oyer's Liability Act, the Longshorenen's and Harbor
Worker's Conpensation Act, the Defense Base Act,or the Jones
Act .

Section 3. Subsection (1) of section 440.12, Florida
Statutes, is anended to read:

440.12 Tinme for comencenent and limts on weekly rate
of conpensati on. - -

(1) No conpensation shall be allowed for the first 7
days of the disability, except benefits provided for in s.
440. 13. However, if the injury results in disability of nore
than 21 days, conpensation shall be allowed fromthe
commencenent of the disability. Al weekly conpensation
payrments, except for the first paynent, shall be paid by check
or, if authorized by the enpl oyee, deposited directly into the

enpl oyee' s bank account or a bank account established by the

carrier for the enpl oyee.

Section 4. Paragraphs (b) and (c) of subsection (4) of
section 440.13, Florida Statutes, are anended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DI VI SI ON. - -

(b) Upon the request of the Division of Wirkers

Conpensati on, each nedical report or bill obtained or received

by the enployer, the carrier, or the injured enpl oyee, or the
attorney for the enployer, carrier, or injured enployee, wth
respect to the renedial treatnent,er care, and attendance of

the injured enployee, including any report of an exam nation
di agnosis, or disability evaluation, nust be filed with the
Di vi si on of Wrkers' Conpensation pursuant to rul es adopted by
the division. The health care provider shall also furnish to

5
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the injured enployee or to his or her attorney, on denand, a
copy of his or her office chart, records, and reports, and may
charge the injured enpl oyee an anobunt authorized by the

di vision for the copies. Each such health care provider shal
provide to the division ary—addi-t+enat i nformati on about the
renedi al treatnent, care, and attendance that the division
reasonably requests.

(c) It is the policy for the administration of the
wor kers' conpensation systemthat there be reasonabl e access
to nedical information by all parties to facilitate the
sel f-executing features of the law. Notw thstandi ng the
limtations in s. 455.667 and subject to the limtations in s.
381. 004, upon the request of the enployer, the carrier, a
rehabilitation provider,or the attorney for the enpl oyer or
carri er erther—of—them the nedical records of an injured

enpl oyee nust be furnished to those persons and the nedica

condition of the injured enpl oyee nust be discussed with those
persons, if the records and the discussions are restricted to
conditions relating to the workplace injury. Any such
di scussions may be held before or after the filing of a claim
wi t hout the know edge, consent, or presence of any other party
or his or her agent or representative. A health care provider
who willfully refuses to provide nedical records or to discuss
the nedical condition of the injured enployee, after a
reasonabl e request is made for such information pursuant to
this subsection, shall be subject by the division to one or
nore of the penalties set forth in paragraph (8)(b).

Section 5. Paragraph (d) of subsection (1), paragraph
(b) of subsection (2), and paragraphs (c) and (d) of
subsection (15) of section 440.134, Florida Statutes, are
amended to read:

6
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440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(1) As used in this section, the term

(d) "Grievance" neans a witten conplaint filed by an

i njured worker expressing dissatisfaction with the insurer's

wor kers' conpensati on nmanaged care arrangenent's refusal to

provide nedical care previded—byaninstrer s—workers-

(2)

(b) Effective January 1, 1997, the enpl oyer shall,
subject to the limtations specified el sewhere in this
chapter, furnish to the enpl oyee solely through managed care
arrangenents such nedically necessary renedial treatnent,
care, and attendance for such period as the nature of the
injury or the process of recovery requires pursuant to s.

440.13(2)(a) and (b). An enployer that has secured coverage

under s. 440.38(1)(b) as an individual self-insurer or under

s. 440.38(6) shall furnish such nedically necessary renedial

treatnent, care, and attendance for such a period as the

nature of the injury or the process of recovery requires,

pursuant to s. 440.13(2)(a) and (b), through managed care

arrangenents or w thout managed care arrangenents. An

enpl oyer that has secured coverage under s. 440.38(1)(b) as an

i ndi vidual self-insurer or under s. 440.38(6) is exenpt from

the application and approval requirenents of s. 440.134(2)(a)

and the filing requirenents of subsections (5) and (12), and
par agraph (15)(g).

(15)

(c) At the tine the workers' conpensati on nanaged care

arrangenent is inplenented, the insurer nust provide detailed
7
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information to workers and health care providers describing
how a grievance may be registered with the insurer. Wthin 30
days after the date a request for nedical care is received by

the insurer's workers' conpensati on nmanaged care arrangenent,

the insurer shall grant or deny the request. |f the insurer

deni es the request, the insurer shall notify the injured

worker in witing of his or her right to file a grievance.

(d) Gievances nust be considered in a tinely manner
and nust be transmitted to appropriate decisionnakers who have
the authority to fully investigate the issue and take
corrective action. |If the insurer does not notify the injured

wor ker of the outcone of the grievance in witing within 30

days, the grievance shall be presuned to be resol ved agai nst

the injured worker and the grievance procedures shall be

presuned to be exhausted for purposes of s. 440.192(3).
Section 6. Subsection (7) of section 440.185, Florida
Statutes, is anended to read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(7) Every carrier shall file with the division within
21 days after the issuance of a policy or contract of
i nsurance such policy information as the division nmay require,
i ncluding notice of whether the policy is a mninmum prem um
policy. Notice of cancellation or expiration of a policy as
set out in s. 440.42(2) shall be mailed to the division in
accordance with rules pronmul gated by the division under
chapter 120. The division may contract with a private entity

for the collection of policy information required to be filed

by carriers pursuant to this subsection and the receipt of

notices of cancellation or expiration of a policy required to

be filed by carriers pursuant to s. 440.42(2). The submi ssion
8
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of policy information or notices of cancellation or expiration

to the contracted private entity satisfies the filing

requi renents of this subsection and s. 440.42(2).

Section 7. Subsections (1), (2), and (5) of section
440. 192, Florida Statutes, are anended to read:

440.192 Procedure for resolving benefit disputes.--

(1) Subject to s. 440.191, any enpl oyee who has not
received a benefit to which the enpl oyee believes she or he is
entitled under this chapter shall file by certified mail, or

by el ectronic neans approved by the Chief Judge, with the

appropriate local Ofice of the Judges of Conpensation C ains

a petition for benefits that neets the requirenents of this

section. The division shall informenpl oyees of the |ocation

of the appropriate Ofice of the Judges of Conpensation C ains

for purposes of filing a petition for benefits. The enpl oyee

shal|l al so serve copies of the petition for benefits by

certified mail, or by electronic neans approved by the Chief

Judge, upon the enpl oyer, the enployer's carrier, and the
di vision in Tall ahassee a—petitiontor—benetts—that—reets—the
. N Com T i b F I
- I e ey I F . | i
(2) Upon receipt, the judge The—ofce—of—theJudges

of conpensation clains shall review each petition and shal

di sm ss each petition or any portion of such petition, upon

the judge's +ts own notion or upon the notion of any party,
that does not on its face specifically identify or itenmize the
fol | owi ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the
enpl oyer.

9
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(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensati on was not
timely provided.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al travel costs to which the enpl oyee believes
she or he is entitled, including dates of travel and purpose
of travel, neans of transportation, and m | eage.

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent.

(j) Specific explanation of any other disputed issue
that a judge of conpensation clains will be called to rule
upon.

The disnissal of any petition or any portion of such petition

under this section shall be without prejudice and shall not

require a hearing.

(5) Al notions to disnmiss nmust state with
particularity the basis for the notion. The judge of
conpensation clainms shall enter an order upon such notions
wi t hout hearing, unless good cause for hearing is shown. Wen
any petition or portion of such petition is disnissed for |ack

10
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of specificity under this subsection, the clainmnt nust be

al l oned 20 days after the date of the order of dismissal in
which to file an anmended petition. Any grounds for dism ssa
for lack of specificity under this section not asserted within
30 days after receipt of the petition for benefits are thereby
wai ved.

Section 8. Paragraph (a) of subsection (1), subsection
(6), and paragraph (a) of subsection (11) of section 440. 20,

Fl ori da Statutes, are anended to read

440.20 Tinme for paynent of conpensation; penalties for
| at e paynent. --

(1)(a) Unless it denies conpensability or entitlenent
to benefits, the carrier shall pay conpensation directly to
the enpl oyee as required by ss. 440.14, 440.15, and 440.16, in
accordance with the obligations set forth in such sections. If
aut hori zed by the enployee, the carrier's obligation to pay

conpensation directly to the enployee is satisfied when the

carrier directly deposits, by electronic transfer or other

neans, conpensation into the enployee's bank account or into a

bank account whi ch has been established by the carrier for the

enpl oyee. Conpensation by direct deposit shall be deened paid

on the date the funds becone available for w thdrawal by the

enpl oyee.
(6) |If any installnment of conpensation for death or

dependency benefits, disability, permanent inpairnent, or wage
| oss payable without an award is not paid within 7 days after
it becones due, as provided in subsection (2), subsection (3),
or subsection (4), there shall be added to such unpaid
installment a punitive penalty of an anmount equal to 20
percent of the unpaid installnment or $5, which shall be paid
at the sane tine as, but in addition to, such install nent of
11
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conpensation, unless notice is filed under subsection (4) or
unl ess such nonpaynent results fromconditions over which the
enpl oyer or carrier had no control. When any installnent of
conpensati on payabl e without an award has not been paid within
7 days after it becane due and the clai mant concl udes the
prosecution of the claimbefore a judge of conpensation clains
wi t hout having specifically clained additional conpensation in
the nature of a penalty under this section, the claimnt wll
be deened to have acknow edged that, owing to conditions over
whi ch the enpl oyer or carrier had no control, such install nment
could not be paid within the period prescribed for paynent and
to have waived the right to claimsuch penalty. However,
during the course of a hearing, the judge of conpensation
clains shall on her or his own notion raise the question of
whet her such penalty shoul d be awarded or excused. The

di vi sion may assess without a hearing the punitive penalty
agai nst either the enployer or the insurance carrier

dependi ng upon who was at fault in causing the delay. The

i nsurance policy cannot provide that this sumw || be paid by
the carrier if the division or the judge of conpensation
clains determnes that the punitive penalty should be nade by
the enployer rather than the carrier. Any additiona

install mrent of conpensation paid by the carrier pursuant to
this section shall be paid directly to the enpl oyee by check
or, if authorized by the enpl oyee, by direct deposit into the

enpl oyee' s bank account or into a bank account which has been

establi shed by the carrier for the enpl oyee.

(11)(a) Upon joint petition of all interested parties,
a |l unp-sum paynent in exchange for the enployer's or carrier's
release fromliability for future nedical expenses, as well as
future paynents of conpensation expenses and any ot her
12
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benefits provided under this chapter, shall be allowed at any
time in any case in which the enployer or carrier has filed a
witten notice of denial within 120 days after the enpl oyer
receives notice date of the injury, and the judge of

conpensation clains at a hearing to consider the settlenent
proposal finds a justiciable controversy as to |egal or

nedi cal conpensability of the clainmed injury or the alleged
accident. A judge of conpensation clainms shall not be required

to hold a hearing if the claimant is represented by an

attorney and all parties stipulate that a hearing is

unnecessary. The enployer or carrier nay not pay any

attorney's fees on behalf of the claimant for any settl enent
under this section unless expressly authorized el sewhere in
this chapter. Upon the joint petition of all interested
parties and after giving due consideration to the interests of
all interested parties, the judge of conpensation clains my
enter a conpensation order approving and aut horizing the

di scharge of the liability of the enpl oyer for conpensation
and renedi al treatnent, care, and attendance, as well as
rehabilitation expenses, by the paynent of a lunp sum Such a
conpensation order so entered upon joint petition of al
interested parties is not subject to nodification or review
under s. 440.28. If the settlenment proposal together with
supporting evidence is not approved by the judge of
conpensation clainms, it shall be considered void. Upon
approval of a lunp-sum settlenent under this subsection, the

j udge of conpensation clainms shall send a report to the Chief
Judge of the anount of the settlenment and a statenent of the
nature of the controversy. The Chief Judge shall keep a record
of all such reports filed by each judge of conpensation clains

13
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and shall submit to the Legislature a summary of all such
reports filed under this subsection annually by Septenber 15.

Section 9. Section 440.22, Florida Statutes, is
amended to read:

440. 22 Assignnent and exenption fromclains of
creditors.--No assignnment, release, or conmmutation of
conpensation or benefits due or payable under this chapter
except as provided by this chapter shall be valid, and such
conpensation and benefits shall be exenpt fromall clains of
creditors, and fromlevy, execution and attachnments or other
renmedy for recovery or collection of a debt, which exenption
may not be wai ved. However, the exenption of workers

conpensation clains fromcreditors does not extend to clains

based on an award of child support or alinony.
Section 10. Section 440.271, Florida Statutes, is
anended to read:

440. 271 Appeal of order of judge of conpensation
cl ai ns. --Review of any order of a judge of conpensation clains
entered pursuant to this chapter shall be by appeal to the
District Court of Appeal, First District. To pronote
consi stency and unifornmity in the application of this chapter
the District Court of Appeal, First District, shall establish
a specialized division to hear all appeals of orders of judges

of conpensation clains. The court may structure the division

to hear workers' conpensation cases exclusively or in addition

to other appeals. Appeals shall be filed in accordance with

rul es of procedure prescribed by the Suprene Court for review
of such orders. The division shall be given notice of any
proceedi ngs pertaining to s. 440.25, regardi ng indi gency, or
s. 440.49, regarding the Special Disability Trust Fund, and
shall have the right to intervene in any proceedi ngs.

14
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1 Section 11. Subsection (1) of section 440.38, Florida
2| Statutes, is anended to read:

3 440.38 Security for conpensation; insurance carriers
4| and self-insurers. --

5 (1) Every enployer shall secure the paynent of

6 | conpensati on under this chapter

7 (a) By insuring and keeping insured the paynent of

8 | such conpensation with any stock conpany or nutual conpany or
9 | associ ation or exchange, authorized to do business in the

10 | state;

11 (b) By furnishing satisfactory proof to the division
12| of her or his financial ability to pay such conpensation and
13 | receiving an authorization fromthe division to pay such

14 | conpensation directly in accordance with the foll ow ng

15 | provi sions:

16 1. The division my—as—a—contdi-tioen—toe—such

17 | authorizati+on,require an steh enployer to deposit with ia=a
18 | depost+tory—designated—by the division a qualifying security
19 | deposit. The division shall deternmine the type and anount of
20| the qualifying security deposit and shall etther—an—itndemmi-ty
21 | bont—or—securties—at—the—option—of—the—enptoyer—of—a—kind
22 | ang—n—afn—areount—determned—by—the—di-vi-ston—and—subject—to
23 | steh—~conditions—as—the—di-viston—ray prescri be conditions for
24 | the qualifying security deposit, which shall include

25 | authorization for to the division to call the qualifying

26 | security deposit in the case of default te—setH—any—sueh

27 | seeurities—suffectrent—topay—conpensati-on—awards—or—to—bring
28 | stirt—upon—such—bonds,—to—procure—pronpt—payrent—of

29 | conpensation—under—thi-s—chapter. |n addition, the division
30| shall require, as a condition to authorization to self-insure,
31| proof that the enployer has provided for conpetent personne

15
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with whomto deliver benefits and to provide a safe working
environnent. Further, the division shall require such

enpl oyer to carry reinsurance at levels that will ensure the
actuarial soundness of such enpl oyer in accordance with rules
promul gated by the division. The division may by rule require
that, in the event of an individual self-insurer's insolvency,
such qualifying security deposits indemmity—bonds—sectrities
and rei nsurance policies are shatHt—be payable to the Florida

Sel f-Insurers Guaranty Association, |ncorporated, created
pursuant to s. 440.385. Any enployer securing conpensation in
accordance with the provisions of this paragraph shall be
known as a self-insurer and shall be classed as a carrier of
her or his own insurance.

2. If the enployer fails to maintain the foregoing
requi renents, the division shall revoke the enployer's
authority to self-insure, unless the enployer provides to the
di vision the certified opinion of an i ndependent actuary who
is a nmenber of the Anerican Society of Actuaries as to the
actuarial present val ue of the enployer's determ ned and
estimated future conpensati on paynents based on cash reserves,
using a 4-percent discount rate, and a qualifying security
deposit equal to 1.5 tines the value so certified. The
enpl oyer shall thereafter annually provide such a certified
opinion until such tine as the enployer neets the requirenents
of subparagraph 1. The qualifying security deposit shall be
adjusted at the tine of each such annual report. Upon the
failure of the enployer to tinmely provide such opinion or to
timely provide a security deposit in an anmount equal to 1.5
times the value certified in the latest opinion, the division
shal | then revoke such enployer's authorization to
sel f-insure, and such failure shall be deened to constitute an

16
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i medi ate serious danger to the public health, safety, or
wel fare sufficient to justify the summary suspension of the
enpl oyer's authorization to self-insure pursuant to s. 120. 68.

3. Upon the suspension or revocation of the enployer's
aut hori zation to self-insure, the enployer shall provide to
the division and to the Florida Self-lnsurers Quaranty
Associ ation, Incorporated, created pursuant to s. 440.385 the
certified opinion of an independent actuary who is a nenber of
the Anerican Society of Actuaries of the actuarial present
val ue of the determned and estinmated future conpensation
payrments of the enployer for clains incurred while the nenber
exercised the privilege of self-insurance, using a discount
rate of 4 percent. The enpl oyer shall provide such an opinion
at 6-nonth intervals thereafter until such tinme as the | atest
opi ni on shows no remmi ning value of clains. Wth each such
opi ni on, the enployer shall deposit with the division a
qgual i fying security deposit in an anount equal to the val ue
certified by the actuary. The association has a cause of
action agai nst an enpl oyer, and agai nst any successor of the
enpl oyer, who fails to tinely provide such opinion or who
fails to tinely maintain the required security deposit with
the division. The association shall recover a judgnment in the
anount of the actuarial present value of the determ ned and
estimated future conpensati on paynents of the enployer for
clains incurred while the enpl oyer exercised the privil ege of
sel f-insurance, together with attorney's fees. For purposes
of this section, the successor of an enpl oyer neans any
person, business entity, or group of persons or business
entities, which holds or acquires legal or beneficial title to
the majority of the assets or the najority of the shares of
t he enpl oyer.

17
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4. A qualifying security deposit shall consist, at the
option of the enployer, of:

a. Surety bonds, in a formand containing such terns
as prescribed by the division, issued by a corporation surety
aut hori zed to transact surety business by the Departnent of
I nsurance, and whose policyholders' and financial ratings, as
reported in AM Best's |Insurance Reports, Property-Liability,
are not less than "A" and "V', respectively.

N e o . PN ol
. . . _— I . E hiel . ey e
I I . . I I I .
ant—toan—tnsurance—Corporation—
b.e—- Irrevocable letters of credit in favor of the
di vision issued by financial institutions |located within this

state, the deposits of which are insured through the Federa
Deposit | nsurance Corporation describetd—in—sub—subparagraph——b.

- . i . ey . I
baekedt et it I r ey . I .

. - . II " | baeked—] I
it I r N .

5. The qualifying security deposit shall be held by
t he di vi si on—er—by—a—deposttory—authorizet—by—the—tiviston-

exclusively for the benefit of workers' conpensation

claimants. The security shall not be subject to assignnent,
execution, attachment, or any |egal process whatsoever, except
as necessary to guarantee the paynent of conpensation under
this chapter. No surety bond nay be term nated, and no letter
of credit ether—guat-fying—seecurity nay be allowed to expire
Fapse, without 90 days' prior notice to the division and
deposit by the self-insuring enployer of sone other qualifying
security deposit of equal value within 10 business days after
18
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such notice. Failure to provide such notice or failure to
timely provide qualifying replacenment security after such
notice shall constitute grounds for the division to call or

sue upon the surety bond, or to act—with—respect—to—-other

| edaed . . . I
: I . e " on—inetuedi I
exercise its of rights under a letter of credit. Current
sel f-insured enployers nust conply with this section on or

bef ore Decenber 31, 2000, or upon maturity of existing

security deposits, whichever occurs | ater—the—sate—-of—any
. I " I ’ I e | of
nd L e o e .
ey ot . I "

(c) By entering into a contract with a public utility

under an approved utility-provided self-insurance program as
set forth in s. 624. 46225 44657t in effect as of July 1,
1983. The division shall adopt rules to inplenent this

par agr aph;

(d) By entering into an interlocal agreenent with
ot her | ocal governnental entities to create a |ocal governnent
pool pursuant to s. 624.4622 4406-57%5;

(e) In accordance with s. 440. 135, an enpl oyer, other
than a | ocal governnent unit, nmay el ect coverage under the
Workers' Conpensation Law and retain the benefit of the
excl usi veness of liability provided in s. 440.11 by obtaining
a 24-hour health insurance policy froman authorized property
and casualty insurance carrier or an authorized life and
health insurance carrier, or by participating in a fully or
partially self-insured 24-hour health plan that is established
or maintained by or for two or nore enployers, so long as the
law of this state is not preenpted by the Enpl oyee Retirenent

19
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I nconme Security Act of 1974, Pub. L. No. 93-406, or any
anmendnent to that [aw, which policy or plan nust provide, for
at | east occupational injuries and illnesses, nedical benefits
that are conparable to those required by this chapter. A loca
governnment unit, as a single enployer, in accordance with s.
440. 135, nay participate in the 24-hour health insurance
coverage plan referenced in this paragraph. D sputes and
renedi es arising under policies issued under this section are
governed by the ternms and conditions of the policies and under
the applicable provisions of the Florida Insurance Code and
rul es adopted under the insurance code and other applicable

| aws of this state. The 24-hour health insurance policy nay
provide for health care by a health nai ntenance organi zation
or a preferred provider organization. The prenm um for such
24-hour health insurance policy shall be paid entirely by the
enpl oyer. The 24-hour health insurance policy may use
deducti bl es and coi nsurance provisions that require the

enpl oyee to pay a portion of the actual nedical care received
by the enployee. |If an enployer obtains a 24-hour health

i nsurance policy or self-insured plan to secure paynment of
conpensation as to nedical benefits, the enployer nust also
obtain an insurance policy or policies that provide indemity
benefits as foll ows:

1. If indemity benefits are provided only for
occupational -rel ated disability, such benefits nust be
conparabl e to those required by this chapter

2. If indemity benefits are provided for both
occupational -rel ated and nonoccupational -rel ated disability,
such benefits nust be conparable to those required by this
chapter, except that they nust be based on 60 percent of the
aver age weekly wages.

20
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1 3. The enployer shall provide for each of its

2 | enployees life insurance with a death benefit of $100, 000.

3 4. Policies providing coverage under this subsection

4 | nust use prescribed and acceptabl e underwiting standards,

5| forns, and policies approved by the Departnent of |nsurance.

6| If any insurance policy that provides coverage under this

7 | section is canceled, terminated, or nonrenewed for any reason
8| the cancellation, term nation, or nonrenewal is ineffective

9| until the self-insured enpl oyer or insurance carrier or

10| carriers notify the division and the Departnent of |nsurance
11| of the cancellation, term nation, or nonrenewal, and until the
12 | division has actually received the notification. The division
13 | nust be notified of replacenent coverage under a workers

14 | conpensation and enployer's liability insurance policy or plan
15| by the enployer prior to the effective date of the

16 | cancell ation, term nati on, or nonrenewal ; or

17 (f) By entering into a contract with an individua

18 | self-insurer under an approved individua

19 | self-insurer-provided sel f-insurance programas set forth in
20| s. 624.46225 440-57%. The division may adopt rules to

21| i npl enent this subsection.

22 Section 12. Subsections (2) and (5) of section 440.45
23| Florida Statutes, are anended to read:

24 440.45 O fice of the Judges of Conpensation d ains.--
25 (2)(a) The Governor shall appoint full-tinme judges of
26 | conpensation clainms to conduct proceedings as required by this
27 | chapter or other law. No person may be noninated to serve as a
28 | judge of conpensation clains unless he or she has been a

29 | menber of The Florida Bar in good standing and is

30 | knowl edgeable in the practice of |aw of workers' conpensation
31

21
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1| No judge of conpensation clainms shall engage in the private

2| practice of law during a termof office

3 (b) Except as provided in paragraph (c), the Governor
4 | shall appoint a judge of conpensation clains froma |ist of

5] three persons nomi nated by a statew de nomninating comr ssion
6 | The statew de nom nating conmi ssion shall be conposed of the
7| foll ow ng:

8 1. Five nenbers, at | east one of whom nust be a nenber
9] of amnority group as defined in s. 288.703(3), one of each
10 | who resides in each of the territorial jurisdictions of the
11| district courts of appeal, appointed by the Board of CGovernors
12 | of The Florida Bar from anong The Florida Bar nenbers who are
13 | engaged in the practice of law. On July 1, 1999, the term of
14 | office of each person appointed by the Board of Governors of
15| The Florida Bar to the conmi ssion expires. The Board of

16 | Governors shall appoint nmenbers who reside in the odd-nunbered
17 | district court of appeal jurisdictions to 4-year terns each
18 | beginning July 1, 1999, and nenbers who reside in the

19 | even-nunbered district court of appeal jurisdictions to 2-year
20| terns each, beginning July 1, 1999. Thereafter, each nenber

21| shall be appointed for a 4-year term

22 2. Five electors, at |east one of whom nust be a

23 | menber of a minority group as defined in s. 288.703(3), one of
24 | each who resides in each of the territorial jurisdictions of
25| the district courts of appeal, appointed by the Governor. On
26 | July 1, 1999, the termof office of each person appointed by
27 | the Governor to the conmission expires. The Governor shal

28 | appoi nt nmenbers who reside in the odd-nunbered district court
29 | of appeal jurisdictions to 2-year terns each, beginning July
30| 1, 1999, and nenbers who reside in the even-nunbered district
31| court of appeal jurisdictions to 4-year terns each, beginning

22
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1| July 1, 1999. Thereafter, each nenber shall be appointed for a
2| 4-year term and

3 3. Five electors, at |east one of whom nust be a

4 | menber of a minority group as defined in s. 288.703(3), one of
5| each who resides in the territorial jurisdictions of the

6| district courts of appeal, selected and appointed by a

7| mjority vote of the other 10 nenbers of the commi ssion. On

8| Cctober 1, 1999, the termof office of each person appointed

9] to the commission by its other nmenbers expires. A mpjority of
10 | the other nenbers of the conmission shall appoint nenbers who
11| reside in the odd-nunbered district court of appea

12 | jurisdictions to 2-year terns each, beginning October 1, 1999,
13 | and nenbers who reside in the even-nunbered district court of
14 | appeal jurisdictions to 4-year terns each, beginning Cctober
15 ] 1, 1999. Thereafter, each nenber shall be appointed for a

16 | 4-year term

17

18 | A vacancy occurring on the conmi ssion shall be filled by the
19 | original appointing authority for the unexpired bal ance of the
20| term No attorney who appears before any judge of conpensation
21| clains nore than four tines a year is eligible to serve on the
22 | statew de noni nating conmm ssion. The neetings and

23 | determ nations of the nom nating commi ssion as to the judges
24 | of conpensation clains shall be open to the public.

25 (c) Each judge of conpensation clains shall be

26 | appointed for a termof 4 years, but during the termof office
27 | may be renoved by the Governor for cause. Prior to the

28 | expiration of a judge's termof office, the statew de

29 | nomi nating comi ssion shall review the judge's conduct and

30 | determ ne whether the judge's performance is satisfactory. In
31| determ ning whether a judge's performance is satisfactory, the

23
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conm ssion shall consider the extent to which the judge has

net the requirenents of this chapter, including, but not
limted to, the requirenents of ss. 440.192(2), 440.25(1),
440. 25(4) (a)-(f), 440.34(2), and 440.442. |f the com ssion
finds that judges generally are unable to neet a particul ar

statutory requirenent for reasons beyond their control, the

conm ssion shall request the Legislature to review that

particular requirenent.If the judge's performance is deened

satisfactory, the conmi ssion shall report its finding to the
Governor no later than 6 nonths prior to the expiration of the
judge's termof office. The Governor shall reviewthe
conmi ssion's report and may reappoint the judge for an
additional 4-year term If the Governor does not reappoint the
judge, the Governor shall informthe conmnmi ssion. The judge
shall remain in office until the Governor has appointed a
successor judge in accordance with paragraphs (a) and (b). If
a vacancy occurs during a judge's unexpired term the
st at ewi de nom nating commi ssion does not find the judge's
perfornmance is satisfactory, or the Governor does not
reappoi nt the judge, the Governor shall appoint a successor
judge for a termof 4 years in accordance w th paragraph (b).
(d) The Governor may appoint any attorney with 3 years

of experience in the practice of lawin this state to serve as

a judge of conpensation clains pro hac vice in the absence or

disqualification of any full-tinme judge of conpensation clains

or to serve tenporarily as an additional judge of conpensation

clains in any area of the state in which the Governor

determ nes that a need exists for such additional judge.

However, no attorney so appointed by the Governor shall serve

for a period to exceed 60 successive days.

24
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(5) The Ofice of the Judges of Conpensation C ains
shal |l pronulgate rules to effect the purposes of this section
Such rul es shall include procedural rules applicable to
wor kers' conpensation claimresolution and uniformcriteria
for nmeasuring the performance of the office, including, but
not linmted to, the nunber of cases assigned and di sposed, the
age of pending and di sposed cases, tineliness of
deci si onmaki ng, extraordi nary fee awards, and the data

necessary for the judicial noninating conm ssion to review the

perfornance of judges as required in paragraph (2)(c)and

other—performance—indiecators. On or before Novenber 1, 2000,

the Ofice of the Judges of Conpensation Cains shall subnit a

draft of these rules to the Governor, the Speaker of the House

of Representatives, and the President of the Senate. The

Legi sl ature shall review the draft rules and nmay approve,

nodi fy and approve, disapprove, or take no action on the

rules. |If the Legislature approves the draft rules, or

nodi fi es and approves the draft rules, the draft rul es shal

take effect. |f the Legislature takes no action on the draft

rules, the Ofice of the Judges of Conpensation C ai ns shal

adopt the draft rules pursuant to chapter 120. |If the

Legi sl ature di sapproves the draft rules, the Legi sl ature shal

convey the reasons for disapproval to the Ofice of the Judges

of Conpensation Clains for use in redrafting the rul es. The

wor kers' conpensation rules of procedure approved by the
Suprene Court shall apply until the rules pronul gated by the
O fice of the Judges of Conpensation Clains pursuant to this
section becone effective.

Section 13. Section 489.114, Florida Statutes, is
amended to read:

25
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1 489. 114 Evidence of workers' conpensation

2 | coverage. --Except as provided in s. 489.115(5)(d), any person
3 | busi ness organi zation, or qualifying agent engaged in the

4 | business of contracting in this state and certified or

5| registered under this part shall, as a condition precedent to
6 | the issuance or renewal of a certificate, registration, or

7| certificate of authority of the contractor, provide to the

8 | Construction Industry Licensing Board, as provided by board
9] rule, evidence of workers' conpensation coverage pursuant to
10 | chapter 440. |In the event that the Division of Wrkers

11 | Conpensation of the Departnent of Labor and Enpl oynent

12 | Security receives notice of the cancellation of a policy of
13 | workers' conpensation insurance insuring a person or entity
14 | governed by this section, the Division of Wrkers

15 | Conpensation shall certify and identify all persons or

16 | entities by certification or registration |icense nunber to
17 | the departnent after verification is nade by the Division of
18 | Workers' Conpensation that such cancellation has occurred or
19 | that persons or entities governed by this section are no
20 | | onger covered by workers' conpensation insurance. Such
21 | certification and verification by the Division of Wrkers
22 | Conpensation shall result solely fromrecords furnished to the
23| Division of Wrkers' Conpensation by the persons or entities
24 | governed by this section. The departnent shall notify the
25 | persons or entities governed by this section who have been
26 | determined to be in nonconpliance with chapter 440, and the
27 | persons or entities notified shall provide certification of
28 | conpliance with chapter 440 to the departnent and pay an
29 | administrative fine as provided by rule. The failure to
30 | mai ntai n workers' conpensation coverage as required by |aw
31| shall be grounds for the board to revoke, suspend, or deny the

26
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i ssuance or renewal of a certificate, registration, or
certificate of authority of the contractor under the
provi sions of s. 489.129.

Section 14. Paragraph (d) is added to subsection (5)
of section 489.115, Florida Statutes, to read:

489. 115 Certification and registration; endorsenent;
reciprocity; renewals; continuing education.--

(5)

(d) If qualifying for an exenption from workers

conpensati on coverage requirenents under s. 440.05, an

applicant for initial issuance of a certificate or

registration shall submit as a prerequisite an affidavit

attesting to the fact that the applicant will obtain an

exenption within 10 days after the date the initial

certificate or registration is issued by the board.
Section 15. Section 489.510, Florida Statutes, is
anended to read:

489.510 Evidence of workers' conpensation
coverage. -- Except as provided in s. 489.515(3)(b), any person

busi ness organi zation, or qualifying agent engaged in the

busi ness of contracting in this state and certified or

regi stered under this part shall, as a condition precedent to

the i ssuance or renewal of a certificate or registration of

the contractor, provide to the Electrical Contractors

Li censing Board, as provided by board rule, evidence of

wor kers' conpensation coverage pursuant to chapter 440. In

the event that the Division of Wrkers' Conpensation of the

Departnent of Labor and Enpl oynent Security receives notice of

the cancellation of a policy of workers' conpensation

i nsurance insuring a person or entity governed by this

section, the Division of Wrkers' Conpensation shall certify
27
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and identify all persons or entities by certification or
registration license nunber to the departnent after
verification is made by the Division of Wrkers' Conpensation
that such cancell ation has occurred or that persons or
entities governed by this section are no | onger covered by
wor kers' conpensation insurance. Such certification and
verification by the Division of Wrkers' Conpensation shal
result solely fromrecords furnished to the Division of
Wor kers' Conpensation by the persons or entities governed by
this section. The departnent shall notify the persons or
entities governed by this section who have been determned to
be in nonconpliance with chapter 440, and the persons or
entities notified shall provide certification of conpliance
with chapter 440 to the departnent and pay an adm nistrative
fine as provided by rule. The failure to maintain workers
conpensation coverage as required by | aw shall be grounds for
the board to revoke, suspend, or deny the issuance or renewal
of a certificate or registration of the contractor under the
provi sions of s. 489.533.

Section 16. Subsection (3) of section 489.515, Florida
Statutes, is anended to read:

489. 515 |Issuance of certificates; registrations.--

(3)(a) As a prerequisite to the initial issuance or
the renewal of a certificate or registration, the applicant
shall submit an affidavit on a formprovided by the board
attesting to the fact that the applicant has obtained both
wor kers' conpensation insurance or an acceptabl e exenption
certificate issued by the departnent and public liability and
property damage i nsurance for the health, safety, and welfare
of the public in anobunts determ ned by rule of the board. The

28
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1| board shall by rule establish a procedure to verify the

2 | accuracy of such affidavits based upon a random audit nethod.

3 (b) If qualifying for an exenption from workers

4 | conpensation coverage requirenents under s. 440.05, an

5| applicant for initial issuance of a certificate or

6| registration shall subnit as a prerequisite an affidavit

7| attesting to the fact that the applicant will obtain an

8 | exenption within 10 days after the date the initial

9] certificate or registration is issued by the board.

10 Section 17. Paragraphs (g) and (p) of subsection (4)
11| of section 627.311, Florida Statutes, are anended to read:

12 627.311 Joint underwriters and joint reinsurers.--

13 (4)

14 (g) \Whenever a deficit exists, the plan shall, within
15| 90 days, provide the departnent with a programto elininate
16 | the deficit within a reasonable tine. The deficit nay be

17 | funded both through increased prem uns charged to insureds of
18 | the plan for subsequent years, through the use of policyhol der
19 | surplus attributable to any year, and t hrough assessnments on
20| insureds in the plan if the plan uses assessabl e poli ci es.
21 (p) Neither the plan nor any nenber of the board of
22 | governors is liable for nonetary danmages to any person for any
23 | statenent, vote, decision, or failure to act, regarding the
24 | managenent or policies of the plan, unless:
25 1. The nenber breached or failed to performher or his
26 | duties as a nenber; and
27 2. The nenber's breach of, or failure to perform
28 | duties constitutes:
29 a. Aviolation of the crimnal |aw, unless the nmenber
30 | had reasonabl e cause to believe her or his conduct was not
31| unl awmful. A judgnent or other final adjudication against a

29
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nmenber in any crimnminal proceeding for violation of the
crimnal |aw estops that nenber fromcontesting the fact that
her or his breach, or failure to perform constitutes a
violation of the crimnal |aw, but does not estop the nenber
fromestablishing that she or he had reasonabl e cause to
beli eve that her or his conduct was |awful or had no
reasonabl e cause to believe that her or his conduct was
unl awf ul

b. A transaction fromwhich the nenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or omi ssion that was
committed in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property. For purposes of this
sub- subpar agraph, the term "reckl essness" neans the acting, or
om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nenber; and

(I'1) Known to the nmenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch act or onission

Section 18. Effective July 1, 2000, section 627.914,
Fl orida Statutes, is anended to read:

627.914 Reports of information by workers
conpensation insurers required.--

(1) The departnent shall pronul gate rules and
statistical plans which shall thereafter be used by each
i nsurer and self-insurance fund as defined in s. 624.461 in

the recording and reporting of |oss, expense, and clains

experience, in order that the experience of all insurers and
sel f-insurance funds setH—insurers nay be nade avail abl e at
30
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| east annually in such formand detail as nmay be necessary to
aid the departnent in determining whether Florida experience
for workers' conpensation insurance is sufficient for
establishing rates.

31
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1 an I Lot o | oty o
5 r I " o r ’
3 | ptus—thetotal—of—tosses—unpaid—as—of—becenber—3t—of—each—year
4 | antd—toess—adiustrent—expenses—unpaid—as—of—becenber—3t—-of——each
51| year—

6 3 f the in . . w I .

7 le2—shaH—be—tited I I L I I

8 | shaH—inetude—the—informationftor—theprecedingyear—ending

9 | becenber—3t+—AH——teports—shalH—be—on—a—calendar—aceci-dent—year

10 | basts—and—each—calendar—accident—year—shatH—bereported—at

11 | erght—stages—of—developrent—

12 (2) t4)y Each insurer and self-insurance fund authorized

13| to wite a policy of workers' conpensation insurance shal

14 | transmt the information for paragraphs (a), (b),(c), (d),

15| and (e) annually on both Florida experience and nati onw de

16 | experience separately:

17 (a) Payrolls by classification

18 (b) Manual premuns by classification

19 (c) Standard premiuns by classification

20 (d) Losses by classification and injury type.

21 (e) Expenses.

22

23| Areport of this information shall be filed no later than July

24 | Apr++ 1 of each year. Al reports shall be filed in

25 | accordance with standard reporting procedures for insurers,

26 | whi ch procedures have received approval by the departnent, and

27 | shall contain data for the npbst recent policy period

28 | available. A statistical or rating organization may be used

29 | by insurers and self-insurance funds to report the data

30| required by this section. The statistical or rating

31| organi zation shall report each data elenent in the aggregate

32
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1| only for insurers and self-insurance funds required to report
2 | under this section who el ect to have the rating organi zation
3| report on their behalf. Such insurers and sel f-insurance funds
4 | shall be nanmed in the report.

5 (3) 5 Individual self-insurers as defined auwthorized

6 | to—transact—workers—conpensati-on—insurance—as—provided in s.
7 | 440.02 shall report only Florida data as prescribed in

8 | paragraphs (a) through (e) of subsection(2){4yto the

9| Division of Wrkers' Conpensation of the Departnent of Labor
10 | and Enpl oynent Security.

11 (a) The Division of Wrrkers' Conpensation shal

12 | publish the dates and forns necessary to enabl e individua

13| self-insurers to conmply with this section

14 thy—Fhe—brvi-ston—eof Wrkers—Conpensation—shat—report
15 | the—infoermation—cotHected—under—this—section—to—thebepartrent
16 | ef—tnstrance—+n—atanher—prescribed—by—thedepartrent—

17 (b)te)y A statistical or rating organization may be

18 | used by individual self-insurers for the purposes of reporting
19 | the data required by this section and cal cul ati ng experience
20 | ratings.

21 (4) t6) The departnent shall provide a sunmary of

22 | information provided pursuant to subsection subseetions (2)

23 | and—(4)rin its annual report.

24 Section 19. There is appropriated to the Departnent of
25 | Labor and Enpl oynent Security fromthe Wrkers' Conpensation
26 | Trust Fund $1,400,000 for the purpose of hiring additiona

27 | nediators to carry out the functions of section 440.25(3),

28 | Florida Statutes.

29 Section 20. Subsection (3) of section 440.45, Florida
30| Statutes, is repeal ed

31
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1 Section 21. Except as otherw se provided in this act,

2| this act shall take effect October 1, 2000.

3

4 EE IR b S b b I S S b S I S b b S I b R B S b

5 LEGQ SLATI VE SUWWARY

6 Revi si ng vari ous workers' conPensation provi si ons
relating to definitions; electronic paynent of

7 cpnPensatlon payments; submi ssion of nedical reports and
bills; provider access to nedical records; nedically

8 necessary renedial treatnent, care, and attendance °
requirenents; grants or denials of requests for nedica

9 care; grievances; state contracts for collecting policy
information; filing petitions for benefits; |unp-sum .

10 settlenment requirenents; creditor's clains; a specialized
court division to hear workers' conpensation cases;

11 gual i fying security deposits for self-insured enployers;
judicial nomnating comm ssion reviews of judges of

12 conpensation cl ai ns; apeglntnent of judges by the )
Covernor; rules of the fice of Judges of Conpensation

13 Cains; certification and registration requirenents for
initial [icensure; and reporfs of information by workers

14 conpensation insurers. (See bill for details.)

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30
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