Fl ori da House of Representatives - 2000 HB 2111

By the Committee on Law Enforcenent & Crinme Prevention and
Representative Futch

1 Abill to be entitled

2 An act relating to rul enaki ng; anmendi ng ss.

3 316. 1932, 322.63, and 327.352, F.S.; specifying
4 the responsibilities of the Al cohol Testing

5 Program of the Departnent of Law Enforcenent

6 With respect to breath test instrunents,

7 persons who operate, inspect, and instruct on
8 such instrunents, and bl ood anal ysts who

9 conduct blood testing, in connection with

10 testing pursuant to the driving or boating

11 under the influence provisions of chapters 316,
12 322, and 327, F.S., and providing for rules

13 Wi th respect thereto; renoving references to
14 departnment authority and rul emaking with

15 respect to such testing; amending s. 943. 03,

16 F.S.; revising the departnent's rul emaki ng

17 authority; authorizing rules relating to

18 enpl oyee m sconduct and di scipline; anending s.
19 943.131, F.S.; directing the Crimnal Justice
20 St andards and Trai ni ng Conm ssion to adopt
21 rules relating to determ nation of an
22 applicant's eligibility for exenption from
23 conpl eting the basic recruit training program
24 anending s. 943.14, F. S.; directing the
25 conmmi ssion to establish procedures for
26 di scipline of crimnal justice training schoo
27 instructors by rule; providing an effective
28 dat e.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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Section 1. Paragraph (a) of subsection (1) of section
316.1932, Florida Statutes, is anended to read:

316.1932 Breath, blood, and urine tests for al cohol
chem cal substances, or controll ed substances; inplied
consent; right to refuse.--

(1)(a)l. Any person who accepts the privilege extended
by the laws of this state of operating a notor vehicle within
this state is, by so operating such vehicle, deened to have
given his or her consent to subnmit to an approved chem ca
test or physical test including, but not linmted to, an
infrared light test of his or her breath for the purpose of
determ ning the alcoholic content of his or her blood or
breath, and to a urine test for the purpose of detecting the
presence of chenical substances as set forth in s. 877.111 or
control |l ed substances, if the person is lawfully arrested for
any of fense allegedly conmitted while the person was driving
or was in actual physical control of a notor vehicle while
under the influence of alcoholic beverages, chem ca
subst ances, or controll ed substances. The chem cal or
physical breath test nust be incidental to a |lawful arrest and
admi ni stered at the request of a | aw enforcenent officer who
has reasonabl e cause to believe such person was driving or was
in actual physical control of the notor vehicle within this
state while under the influence of alcoholic beverages. The
urine test nust be incidental to a lawful arrest and
admi ni stered at a detention facility or any other facility,
nobi | e or otherw se, which is equipped to admi ni ster such
tests at the request of a | aw enforcenent officer who has
reasonabl e cause to believe such person was driving or was in
actual physical control of a notor vehicle within this state
whil e under the influence of controlled substances. The urine
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test shall be adnministered at a detention facility or any
other facility, nobile or otherw se, which is equipped to
adnmi ni ster such tests in a reasonable manner that will ensure
t he accuracy of the specinen and maintain the privacy of the
i ndi vidual involved. The adm nistration of one type of test
does not preclude the adm nistration of another type of test.
The person shall be told that his or her failure to subnit to
any |lawful test of his or her breath or urine, or both, wll
result in the suspension of the person's privilege to operate
a notor vehicle for a period of 1 year for a first refusal, or
for a period of 18 nonths if the driving privilege of such
person has been previously suspended as a result of a refusa
to submit to such a test or tests. The refusal to subnit to a
chem cal or physical breath test or to a urine test upon the
request of a law enforcenent officer as provided in this
section is admi ssible into evidence in any crimna
pr oceedi ng.

2. The Al cohol Testing Programwi thin the Departnent

of Law Enforcenent is responsible for the regulation of the

operation, inspection, and registration of breath test

instrunents utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 322 and 327. The programis responsible

for the regulation of the individuals who operate, inspect,

and instruct on the breath test instrunents utilized in the

driving and boating under the influence provisions and rel ated

provisions located in this chapter and chapters 322 and 327.

The programis further responsible for the regul ati on of bl ood

anal ysts who conduct blood testing to be utilized under the

driving and boating under the influence provisions and rel ated
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provisions located in this chapter and chapters 322 and 327.

The program shall:

a. Establish uniformcriteria for the i ssuance of

permits to breath test operators, agency inspectors,

i nstructors, blood analysts, and instrunents.

b. Have the authority to pernit breath test operators,

agency inspectors, instructors, blood analysts, and

i nstrunents.

c. Have the authority to discipline and suspend,

revoke, or renew the permts of breath test operators, agency

i nspectors, instructors, blood analysts, and instrunents.

d. Establish uniformrequirenents for instruction and

curricula for the operation and inspection of approved

i nstrunents.

e. Have the authority to specify one approved

curriculumfor the operation and i nspection of approved

i nstrunents.

f. Establish a procedure for the approval of breath

test operator and agency inspector classes.

g. Have the authority to approve or di sapprove breath

test instrunents and acconpanyi ng paraphernalia for use

pursuant to the driving and boating under the influence

provisions and related provisions located in this chapter and
chapters 322 and 327.
h. Wth the approval of the executive director of the

Departnent of Law Enforcenent, nake and enter into contracts

and agreenents with other agencies, organizations,

associ ati ons, corporations, individuals, or federal agencies

as are necessary, expedient, or incidental to the perfornance

of duti es.
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i. Issue final orders which include findings of fact

and concl usions of |law and which constitute final agency

action for the purpose of chapter 120.

j. Enforce conpliance with the provisions of this

section through civil or administrative proceedings.

k. Make recommendati ons concerning any matter within

the purview of this section, this chapter, chapter 322, or
chapter 327.
I. Pronmulgate rules for the adninistration and

i npl erentation of this section, including definitions of

t er ns.
m Consult and cooperate with other entities for the

pur pose of inplenenting the mandates of this section.

n. Have the authority to approve the type of bl ood

test utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 322 and 327.

0. Have the authority to specify techni ques and

net hods for breath al cohol testing and blood testing utilized

under the driving and boating under the influence provisions

and related provisions located in this chapter and chapters
322 and 327.
p. Have the authority to approve repair facilities for

t he approved breath test instrunents, including the authority

to set criteria for approval.

Nothing in this section shall be construed to supersede

provisions in this chapter and chapters 322 and 327. The

specifications in this section are derived fromthe power and

authority previously and currently possessed by the Departnent
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of Law Enforcenent and are enunerated to conformwi th the

mandat es of chapter 99-379, Laws of Florida.
Section 2. Subsection (3) of section 322.63, Florida
Statutes, is anended to read:

322.63 Al cohol or drug testing; commercial notor
vehi cl e operators. --

(3)(a) The physical and chemical tests authorized in
this section shall be adninistered substantially in accordance

with rul es adopted by the Departnent of Law Enforcenent. Sueh

(b) The Al cohol Testing Programwi thin the Departnent

of Law Enforcenent is responsible for the regulation of the

operation, inspection, and registration of breath test

instrunents utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 316 and 327. The programis responsible

for the regulation of the individuals who operate, inspect,

and instruct on the breath test instrunents utilized in the

driving and boating under the influence provisions and rel ated

provisions located in this chapter and chapters 316 and 327.

The programis further responsible for the regul ati on of bl ood

anal ysts who conduct blood testing to be utilized under the

driving and boating under the influence provisions and rel ated

provisions located in this chapter and chapters 316 and 327.

The program shall:

1. Establish uniformcriteria for the i ssuance of

permits to breath test operators, agency inspectors,

i nstructors, blood analysts, and instrunents.
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2. Have the authority to pernit breath test operators,

agency inspectors, instructors, blood analysts, and

i nstrunents.

3. Have the authority to discipline and suspend,

revoke, or renew the permts of breath test operators, agency

i nspectors, instructors, blood analysts, and instrunents.

4., Establish uniformrequirenents for instruction and

curricula for the operation and inspection of approved

i nstrunents.

5. Have the authority to specify one approved

curriculumfor the operation and i nspection of approved

i nstrunents.

6. Establish a procedure for the approval of breath

test operator and agency inspector cl asses.

7. Have the authority to approve or di sapprove breath

test instrunents and acconpanyi ng paraphernalia for use

pursuant to the driving and boating under the influence

provisions and related provisions located in this chapter and
chapters 316 and 327.
8. Wth the approval of the executive director of the

Departnent of Law Enforcenent, nake and enter into contracts

and agreenents with other agencies, organizations,

associ ati ons, corporations, individuals, or federal agencies

as are necessary, expedient, or incidental to the perfornmance

of duti es.
9. Issue final orders which include findings of fact

and concl usions of |law and which constitute final agency

action for the purpose of chapter 120.

10. Enforce conpliance with the provisions of this

section through civil or administrative proceedings.
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11. Make recommendati ons concerning any matter within

the purview of this section, this chapter, chapter 316, or
chapter 327.
12. Pronulgate rules for the administration and

i npl erentation of this section, including definitions of

t er ns.
13. Consult and cooperate with other entities for the

pur pose of inplenenting the mandates of this section.

14. Have the authority to approve the type of bl ood

test utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 316 and 327.

15. Have the authority to specify techni ques and

net hods for breath al cohol testing and blood testing utilized

under the driving and boating under the influence provisions

and related provisions located in this chapter and chapters
316 and 327.
16. Have the authority to approve repair facilities

for the approved breath test instrunents including the

authority to set criteria for approval.

Nothing in this section shall be construed to supersede

provisions in this chapter and chapters 316 and 327. The

specifications in this section are derived fromthe power and

authority previously and currently possessed by the Departnent

of Law Enforcenent and are enunerated to conformwi th the

mandat es of chapter 99-379, Laws of Fl ori da. The—bBepartrwent—of
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(c) Any insubstantial differences between approved
t echni ques and actual testing procedures in any individua
case does not render the test or tests results invalid.

(d) £y Notwi t hst andi ng any other provision of this
section, the failure of a | aw enforcenent officer to request
the withdrawal of blood shall not affect the admissibility of
a test of blood withdrawn for nedical purposes.

Section 3. Paragraphs (b) and (e) of subsection (1) of
section 327.352, Florida Statutes, are anended to read:

327.352 Breath, blood, and urine tests for al cohol
chem cal substances, or controlled substances; inplied
consent; right to refuse.--

(1)

(b)1. The bl ood-al cohol |evel nust be based upon grans
of al cohol per 100 milliliters of blood. The breath-al coho
| evel nust be based upon grans of al cohol per 210 liters of
br eat h.

2. An analysis of a person's breath, in order to be
consi dered valid under this section, nust have been perforned
substantially according to nethods approved by the Depart nent

of Law Enforcenent. Fer—this—purpose—the—departrnent—ray
approve—satistactory—techngues—or—methods—Any i nsubstanti al

di fferences between approved techni ques and actual testing
procedures in any individual case do not render the test or
test results invalid.

3. The Al cohol Testing Programwi thin the Departnent

of Law Enforcenent is responsible for the regulation of the

operation, inspection, and registration of breath test

instrunents utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 316 and 322. The programis responsible
9
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for the regulation of the individuals who operate, inspect,

and instruct on the breath test instrunents utilized in the

driving and boating under the influence provisions and rel ated

provisions located in this chapter and chapters 316 and 322.

The programis further responsible for the regul ati on of bl ood

anal ysts who conduct blood testing to be utilized under the

driving and boating under the influence provisions and rel ated

provisions located in this chapter and chapters 316 and 322.

The program shall:

a. Establish uniformcriteria for the i ssuance of

permits to breath test operators, agency inspectors,

i nstructors, blood anal ysts, and instrunents.

b. Have the authority to pernit breath test operators,

agency inspectors, instructors, blood analysts, and

i nstrunents.

c. Have the authority to discipline and suspend,

revoke, or renew the permts of breath test operators, agency

i nspectors, instructors, blood analysts, and instrunents.

d. Establish uniformrequirenents for instruction and

curricula for the operation and inspection of approved

i nstrunents.

e. Have the authority to specify one approved

curriculumfor the operation and inspection of approved

i nstrunents.

f. Establish a procedure for the approval of breath

test operator and agency inspector cl asses.

g. Have the authority to approve or di sapprove breath

test instrunents and acconpanyi ng paraphernalia for use

pursuant to the driving and boating under the influence

provisions and related provisions located in this chapter and
chapters 316 and 322.
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h. Wth the approval of the executive director of the

Departnent of Law Enforcenent, nake and enter into contracts

and agreenents with other agencies, organizations,

associ ati ons, corporations, individuals, or federal agencies

as are necessary, expedient, or incidental to the perfornance

of duti es.

i. Issue final orders which include findings of fact

and concl usions of |aw and which constitute final agency

action for the purpose of chapter 120.

j. Enforce conpliance with the provisions of this

section through civil or administrative proceedings.

k. Make recommendati ons concerning any matter within

the purview of this section, this chapter, chapter 316, or
chapter 322.
I. Pronmulgate rules for the adninistration and

i npl erentation of this section, including definitions of

t er ns.
m Consult and cooperate with other entities for the

pur pose of inplenenting the mandates of this section.

n. Have the authority to approve the type of bl ood

test utilized under the driving and boating under the

i nfl uence provisions and related provisions located in this

chapter and chapters 316 and 322.

0. Have the authority to specify techni ques and

net hods for breath al cohol testing and blood testing utilized

under the driving and boating under the influence provisions

and related provisions located in this chapter and chapters
316 and 322.
p. Have the authority to approve repair facilities for

t he approved breath test instrunents, including the authority

to set criteria for approval.
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Nothing in this section shall be construed to supersede

provisions in this chapter and chapters 316 and 322. The

specifications in this section are derived fromthe power and

authority previously and currently possessed by the Departnent

of Law Enforcenent and are enunerated to conformwi th the

mandat es of chapter 99-379, Laws of Florida.

(e)1. The tests determning the weight of al cohol in
t he defendant's bl ood or breath shall be adm nistered at the
request of a |law enforcenment officer substantially in

accordance with rules of the Departnent of Law Enforcenent.

ien—However, the failure
of a law enforcenent officer to request the w thdrawal of

bl ood does not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

2. Only a physician, certified paranedic, registered
nurse, licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technologist, or technician, acting at
the request of a | aw enforcenent officer, may wi thdraw bl ood
for the purpose of determning its al coholic content or the
presence of chenical substances or controll ed substances
therein. However, the failure of a | aw enforcenent officer to
request the withdrawal of bl ood does not affect the
adm ssibility of a test of blood wthdrawn for nedica
pur poses.

12
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3. The person tested nay, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw blood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the
direction of the |law enforcenent officer for the purpose of
determ ning the anount of al cohol in the person's blood or
breath or the presence of chenical substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chenical or physical test
of his or her breath. The failure or inability to obtain an
i ndependent test by a person does not preclude the
adm ssibility in evidence of the test taken at the direction
of the | aw enforcenent officer. The | aw enforcenent officer
shall not interfere with the person's opportunity to obtain
t he i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
information concerning the test taken at the direction of the
| aw enforcenent officer shall be nade available to the person
or his or her attorney.

5. A hospital, clinical laboratory, nedical clinic, or
simlar nmedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed
clinical laboratory director, supervisor, technol ogist, or
technician, or other person assisting a | aw enforcenent
of ficer does not incur any civil or crimnal liability as a

13
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result of the withdrawal or analysis of a blood or urine
speci nen, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardless of whether or not the
subj ect resisted administration of the test.

Section 4. Subsection (4) of section 943.03, Florida
Statutes, is anended to read:

943. 03 Departnent of Law Enforcenent. --

(4) The departnent shall adopt rules pursuant to ss.
120.536(1) and 120.54 to inplenment the provisions of |aw this
ehapter conferring powers or duties upon it. The departnent

may adopt rul es defining acts of nisconduct and setting

standards of disciplinary action for its enpl oyees.
Section 5. Subsection (2) of section 943.131, Florida
Statutes, is anended to read:

943. 131 Tenporary enpl oynent or appointnment; mninmum
basic recruit training exenption.--

(2) If an applicant seeks an exenption from conpleting
a conm ssi on-approved basic recruit training program the
enpl oyi ng agency nust verify that the applicant has
successfully conpleted a conparabl e basic recruit training
programin another state or for the Federal Governnent.
Further, the enploying agency nust verify that the applicant
has served as a full-tinme sworn officer in another state or
for the Federal CGovernnment for at |east one year. \Wen the
enpl oyi ng agency obtains witten docunentation regarding the
applicant's crimnal justice experience, the docunentation
nust be subnitted to the comission. The conm ssion shal
adopt rules that establish criteria and procedures to

determine if the applicant is exenpt fromconpleting the
conmmi ssi on-approved basic recruit training program-and, upon
14
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nmaki ng a determ nation,shall notify the enpl oyi ng agency. |If

the applicant is exenpt fromconpleting the
conm ssi on-approved basic recruit training program the
appl i cant nmust conplete training, as required by the
conmi ssion by rule, in areas which include, but are not
limted to, defensive driving, defensive tactics, firearns
training, and first responder training. Except as provided in
subsection (1), before the enpl oyi ng agency may enpl oy or
appoi nt the applicant as an officer, the applicant nust neet
the mninmum qualifications described in s. 943.13(1)-(8), and
must fulfill the requirenents of s. 943.13(10).

Section 6. Subsection (3) of section 943.14, Florida
Statutes, is anended to read:

943.14 Crimnal justice training schools; certificates
and di pl omas; exenptions; injunctive relief; fines.--

(3) The commission shall establish, by rule,
eertifHeat+on procedures for the certification and discipline
of fer all instructors in any crimnal justice training

school .
Section 7. This act shall take effect upon becoming a
| aw.
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3
Specifies the responsibilities of the Al cohol Testing

4 Program of the Departnent of Law Enforcenent with reSpect
to breath test instrunents, persons who operate, inspect,

5 and instruct on such instrunments, and bl ood anal ysts who
conduct blood testing in connection with testing pursuant

6 to the driving or boating under the influence provisions
of chapters 316, 322, and 327, F.S., and provides for

7 rules with respect thereto.

8
Revi ses the scope of the departnent's rul enaking

9 authority and authorizes rules relating to enplogee
m sconduct and_discipline. Directs the Crimnal Justice

10 St andards._ and.  Trai ni ng Conmi ssion to adopt rules relating
to determination of an applicant's eligibility for

11 exenption fromconpleting the basic reCruit training
progra and to establish procedures for discipline of

12 crimnal justice training school instructors by rule.
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