Florida Senate - 2000 SB 2186
By Senator Dyer

14-27-00
1 A bill to be entitled
2 An act relating to governnent accountability;
3 anending s. 11.066, F.S.; providing that
4 property of the state or a nobnetary recovery
5 made on behal f of the state is not subject to a
6 lien unless authorized by law, anending s
7 112. 3175, F. S.; providing that certain
8 contracts executed in violation of part IIl of
9 ch. 112, F.S., are presuned void or voidable;
10 anending s. 112.3185, F.S.; prohibiting a state
11 enpl oyee from hol ding certain enpl oynent or
12 contractual relationships foll owi ng resignation
13 of such enploynent; anending s. 287.058, F.S.
14 requiring that certain state contracts be
15 subj ect to cancellation upon refusal by the
16 contractor to allow access to public records;
17 anending s. 287.059, F.S.; providing additiona
18 requirements for contracts for private attorney
19 services; providing requirenents for
20 contingency fee contracts; providing
21 requirenments if nultiple law firnms are parties
22 to a contract; providing requirenents for
23 private attorneys with respect to nmaintaining
24 docunents and records and naki ng such docunents
25 and records available for inspection; providing
26 an effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsection (5) is added to section 11.066
31| Florida Statutes, to read
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1 11. 066 Suits seeking nonetary danages agai nst the

2| state or its agencies; paynent of judgnents; appropriations
3| required. --

4 (5) The property of the state, the property of any

5| state agency, or any nonetary recovery nmade on behalf of the
6| state or any state agency is not subject to a lien of any

7| kind, and a person nay not institute an action on any such

8| lien unless expressly authorized by | aw

9 Section 2. Section 112.3175, Florida Statutes, is

10 | anended to read:

11 112. 3175 Renedi es; contracts voi dable. --

12 (1) Any contract that whieh has been executed in

13| violation of this part is voidable:

14 (a)t1)y By any party to the contract.

15 (b)t2)y In any circuit court, by any appropriate

16 | action, by:

17 1. tay The conm ssion

18 2. {b)y The Attorney Ceneral

19 3.{€) Any citizen materially affected by the contract
20| and residing in the jurisdiction represented by the officer or
21| agency entering into such contract.
22 (2) Any contract that has been executed in violation
23| of this part is presuned void with respect to any forner
24 | enpl oyee of a state agency and is voidable with respect to any
25| private-sector third party who enploys or retains in any
26 | capacity such fornmer agency enpl oyee.
27 Section 3. Subsection (3) of section 112.3185, Florida
28 | Statutes, is anended to read:
29 112. 3185 Contractual services.--
30 (3) No agency enployee shall, after retirenment, er
31| termination, or resignation, have or hold any enpl oynent or
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contractual relationship with any business entity other than
an agency in connection with any contract in which the agency
enpl oyee participated personally and substantially through
deci si on, approval, disapproval, reconmendation, rendering of
advice, or investigation while an officer or enpl oyee.

Section 4. Subsection (1) of section 287.058, Florida
Statutes, is anended to read:

287.058 Contract docunent. --

(1) Every procurenent of contractual services in
excess of the threshold anount provided in s. 287.017 for
CATEGORY TWO, except for the providing of health and nental
health services or drugs in the exanination, diagnosis, or
treatnent of sick or injured state enployees or the providing
of other benefits as required by the provisions of chapter
440, shall be evidenced by a witten agreenent enbodying al
provi sions and conditions of the procurenent of such services,
whi ch provisions and conditions shall, where applicable,

i ncl ude, but shall not be limted to:

(a) A provision that bills for fees or other
conpensation for services or expenses be submitted in detai
sufficient for a proper preaudit and postaudit thereof.

(b) A provision that bills for any travel expenses be
submitted in accordance with s. 112.061. A state agency may
establish rates | ower than the maxi nrum provided in s. 112.061

(c) A provision allowing unilateral cancellation by
the agency for refusal by the contractor to allow public
access to all docunents, papers, letters, or other naterial

stbjeet—to—the—provistons—oef—chapter—119—and nade or received

by the contractor in conjunction with the contract, unless the

records are exenpt froms. 119.07(1).
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1 (d) A provision dividing the contract into units of

2 | deliverables, which shall include, but not be limted to,

3| reports, findings, and drafts, that nust be received and

4| accepted in witing by the contract nmanager prior to paynent.
5 (e) A provision specifying the criteria and the fina
6 | date by which such criteria nust be net for conpletion of the
7| contract.

8 (f) A provision specifying that the contract may be
9| renewed on a yearly basis for a period of up to 2 years after
10| the initial contract or for a period no |onger than the term
11| of the original contract, whichever period is |onger

12 | specifying the terns under which the cost may change as

13| deternmined in the invitation to bid or request for proposals,
14 | and specifying that renewal s shall be contingent upon

15| satisfactory performance eval uati ons by the agency and subj ect
16 | to the availability of funds.

17

18| In lieu of a witten agreenent, the departnent may authorize
19 | the use of a purchase order for classes of contractua

20 | services, provided the provisions of paragraphs (a)-(f) are
21| included in the purchase order, invitation to bid, or request
22 | for proposals. The purchase order shall include an adequate
23 | description of the services, the contract period, and the

24 | mrethod of payment. In lieu of printing the provisions of

25 | paragraphs (a)-(f) in the contract docunent or purchase order
26 | agenci es may i ncorporate the requirenments of paragraphs

27| (a)-(f) by reference.

28 Section 5. Section 287.059, Florida Statutes, is

29 | anended to read:

30 287.059 Private attorney services.--

31
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(1) For purposes of this section, the term"agency" or
"state agency" includes state officers, departnents, boards,
conmm ssi ons, divisions, bureaus, councils, and units of
organi zati on, however designated, of the executive branch of
state governnent, conmunity and junior colleges, and
mul ticounty special districts exclusive of those created by
i nterlocal agreenent or which have el ected governi ng boards.

(2) No agency shall contract for private attorney
services without the prior witten approval of the Attorney
Ceneral, except that such witten approval is not required for
private attorney services:

(a) Procured by the Executive Ofice of the Governor
or any departnment under the exclusive jurisdiction of a single
Cabi net officer.

(b) Provided by | egal services organizations to
i ndi gent clients.

(c) Necessary to represent the state in litigation
involving the Florida Casualty | nsurance R sk Managenent Trust
Fund pursuant to part |l of chapter 284.

(d) Procured by the Board of Regents and the
universities of the State University System

(e) Procured by community and junior colleges and
mul ti county special districts.

(f) Procured by the Board of Trustees for the Florida
School for the Deaf and the Blind.

(3) An agency requesting approval for the use of
private attorney services shall first offer to contract with
the Departnent of Legal Affairs for such attorney services at
a cost pursuant to nutual agreenent. The Attorney Cenera
shal | decide on a case-hby-case basis to accept or decline to
provi de such attorney services as staffing, expertise, or
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1| other legal or econom c considerations warrant. |If the
2| Attorney General declines to provide the requested attorney
3| services, the Attorney General's witten approval shal
4] include a statenent that the private attorney services
5| requested cannot be provided by the office of the Attorney
6 | General or that such private attorney services are
7| cost-effective in the opinion of the Attorney General. The
8 | Attorney General shall not consider political affiliation in
9 | maki ng such decision. The office of the Attorney Genera
10 | shall respond to the request of an agency for prior witten
11 | approval within 10 working days after receiving such request.
12 | The Attorney General may request additional information
13 | necessary for evaluation of a request. The Attorney CGenera
14 | shall respond to the request within 10 worki ng days after
15| receipt of the requested information. Those agenci es exenpt
16 | fromwitten approval fromthe Attorney General, as described
17 | in paragraphs (2)(a)-(f), may contract with the Departnent of
18 | Legal Affairs for attorney services. The Attorney CGenera
19 | shall deternmine on a case-by-case basis whether to provide
20 | such attorney services as staffing, expertise, or other |ega
21 | considerations warrant. The Attorney CGeneral nmmy adopt, by
22 | rule, a formon which agencies requesting witten approval for
23| private attorney services shall provide infornmation
24 | concerni ng:
25 (a) The nature of the attorney services to be provided
26 | and the issues invol ved.
27 (b) The need for use of private attorneys, rather than
28 | agency staff attorneys, utilizing the criteria provided in
29 | subsection(9) {8).
30
31
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(c) The criteria by which the agency selected the
private attorney or law firmit proposes to enploy, utilizing
the criteria provided in subsection(10){9).

(d) Conpetitive fees for simlar attorney services.

(e) The agency's analysis estinmating the nunber of
hours for attorney services, the costs, the total contract
anmount, and, when appropriate, a risk or cost-benefit
anal ysi s.

(f) \Which partners, associates, paral egals, research
associ ates, or other personnel will be used, and how their
time will be billed to the agency.

(g) Any other information which the Attorney Genera
deens appropriate for the proper evaluation of the need for
such private attorney services.

(4) When written approval has been received fromthe
Attorney General, the general counsel for the agency shal

review the formand legality of the contract for private

attorney services and shall indicate his or her approval by

si gni ng the contract witten—+nat—approva—rust—be—-obtained

O g V Al O Cl U O A V 'l [ O

the—contracting—for—private—attorney—services. After a

contract is approved by the general counsel, the agency head

shall sign and maintain custody of the contract.

(5) The agency head or a designee shall give witten
approval prior to contracting for private attorney services
for all agencies exenpt fromwitten approval of the Attorney
Ceneral as described in paragraphs (2)(a)-(f).

(6) The Attorney General shall, by rule, adopt a
standard fee schedule for private attorney services using
hourly rates or an alternative billing nethodol ogy. The
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Attorney General shall take into consideration the foll ow ng
factors:

(a) Type of controversy involved and conplexity of the
| egal services needed.

(b) Geographic area where the attorney services are to
be provided.

(c) Novelty of the legal questions involved.

(d) Anopunt of experience desired for the particul ar
kind of attorney services to be provided.

(e) Oher factors deened appropriate by the Attorney
Gener al

(f) The nost cost-effective or appropriate billing
net hodol ogy.

(7)(a) A contingency fee contract nust be comercially

reasonable. As used in this subsection, the term"conmercially

reasonabl e" neans a reasonable fee that does not exceed:

1. Thirty percent of any recovery of an anpunt | ess

than $2 million.

2. Twenty percent of any recovery of an amount equa

to $2 million or greater, but less than $10 million

3. Ten percent of any recovery of an anpunt equal to

$10 million or greater

(b) If the anount of the fee is in dispute, the

counsel retained by the state shall participate in mandatory,

bi nding arbitration. Paynment of all attorney's fees is subject

to appropriation. Attorney's fees shall be forfeited if,

during the pendency of the case, the counsel retained by the

state takes a public position that is adverse to the state's

litigation or settlenment posture.

(8) A Al agencies, when contracting for private

attorney services, nust use the standard fee schedul e for
8
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private attorney services as established pursuant to this
section unless the head of the agency, or his or her designee,
wai ves use of the schedul e and sets forth the reasons for
deviating fromthe schedule in witing to the Attorney
CGeneral. Such waiver nust denonstrate necessity based upon
criteria for deviation fromthe schedul e which the Attorney
Ceneral shall establish by rule.

(9) 8y The Attorney Ceneral shall devel op guidelines
that nay be used by agencies to determine when it is necessary
and appropriate to seek private attorney services in |ieu of
staff attorney services.

(10) £9) Agencies are encouraged to use the follow ng
criteria when selecting outside firns for attorney services:

(a) The magnitude or conplexity of the case.

(b) The firmis ratings and certifications.

(c) The firms mnority status.

(d) The firms physical proxinmty to the case and the
agency.

(e) The firms prior experience with the agency.

(f) The firmis prior experience with sinilar cases or
i ssues.

(g) The firmis billing nethodol ogy and proposed rate.

(h) The firms current or past adversarial position
or conflict of interest, with the agency.

(i) The firms willingness to use resources of the
agency to minimnmze costs.

(11) ¢36) The Attorney Ceneral shall develop a standard
addendumto every contract for attorney services that nust be
used by all agencies, unless waived by the Attorney General
describing in detail what is expected of both the contracted
private attorney and the contracting agency. The addendum nust
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address the internal system of governance if nultiple | aw

firns are parties to the contract and nust, at a nini num

require that each firmidentify one nenber who is authorized

to legally bind the firm
(12) 3t Contracts for attorney services shall be
originally executed for 1 year only, except that nultiyear

contracts nmay be entered into provided they are subject to
annual appropriations and annual witten approval fromthe
Attorney General as described in subsection (3). Any
anmendnents to extend the contract period or increase the
billing rate or overall contract anount shall be considered
new contracts for purposes of the witten approval process
described in subsection (3).

(13) 32y The office of the Attorney Ceneral shal
periodically prepare and distribute to agencies a roster by
geographi c location of private attorneys under contract with
agencies, their fees, and primary area of |ega
speci al i zati on.

(14) (33) The office of the Attorney Ceneral is
aut horized to conpetitively bid and contract with one or nore
court reporting services, on a circuitw de basis, on behal f of
all state agencies in accordance with s. 287.057(2). The
office of the Attorney CGeneral shall devel op requests for
proposal for court reporter services in consultation with the
Florida Court Reporters Association. Al agencies shal
utilize the contracts for court reporting services entered
into by the Ofice of the Attorney General where in force,
unl ess ot herwi se ordered by a court or unless an agency has a
contract for court reporting services executed prior to May 5,
1993.
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(15) (4> The Attorney Ceneral's office may, by rule,
adopt standard fee schedules for court reporting services for

each judicial circuit in consultation with the Florida Court
Reporters Association. Agencies, when contracting for court
reporting services, nust use the standard fee schedule for
court reporting services established pursuant to this section
provided no state contract is applicable or unless the head of
t he agency or his or her designee waives use of the schedul e
and sets forth the reasons for deviating fromthe schedule in
witing to the Attorney CGeneral. Such waiver nust denonstrate
necessity based upon criteria for deviation fromthe schedul e
which the Attorney General shall establish by rule. Any
proposed fee schedul e under this section shall be submitted to
the Governor, the Speaker of the House of Representatives, the
Presi dent of the Senate, and the Chief Justice of the Florida
Suprene Court at |east 60 days prior to publication of the
notice to adopt the rule.

(16) Each private attorney who is under contract to

provide attorney services for the state or a state agency

shall, fromthe inception of the contractual relationship

until at least 4 years after the contract expires or

terninates, nmaintain detailed current records, including

docunentation of all expenses, disbursenents, charges,

credits, underlying recei pts and invoices, and other financial

transactions that concern the provision of such attorney

services. The private attorney shall nmake all such records

avail able for inspection and copyi hg upon request in

accordance with chapter 119.
Section 6. This act shall take effect July 1, 2000.
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2 SENATE SUMVARY

3 Prohi bits the placenent of a |ien upon state property or
a nonetary recovery nade on the state's behalf unl ess

4 authorized by law. ~Provides that a contract executed in
violation of "part |1l of ch, 112, F.S., is presuned void.

5 Prohibits a state enployee fromentering into certain
enpl oynent or contractual relationships follow ng the

6 resighation of state enploynent. Provides that céertain
state contracts are subject to cancellation upon refusa

7 by the contractor to allow access to public records.
Provides Iimtations on contingency fee contracts.

8 Requires that a private attorney o contracts with the
state mmintain docunents and records and nmake such ]

9 docunents and records avail able for inspection. (See bil
for details.)
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