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By Senat or Fornman

32-1257-00
1 A bill to be entitled
2 An act relating to nedical equipnent; anmending
3 s. 400.295, F.S.; defining the terns
4 "collateral costs," "nonconformty," and
5 "warranty rights period"; creating s. 400. 936,
6 F.S.; providing for warranti es and equi pnent
7 repairs; providing for notice of consuner's
8 rights; anmending s. 427.802, F.S.; redefining
9 the terns "assistive technol ogy devices" and
10 "assi stive technol ogy device deal er"; anending
11 s. 427.803, F.S.; revising the duties of
12 assi stive technol ogy device deal ers and
13 manuf acturers; anending s. 427.8041, F.S.
14 elimnating a fee; providing an effective date.
15
16 | Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Section 400.925, Florida Statutes, is
19 | anended to read:
20 400.925 Definitions.--As used in this part, the term
21 (1) "Accrediting organi zations" neans the Joint
22 | Conmi ssion on Accreditation of Healthcare Organi zations or
23 | other national accreditation agenci es whose standards for
24 | accreditation are conparable to those required by this part
25| for licensure.
26 (2) "Affiliated person" neans any person who directly
27 | or indirectly nanages, controls, or oversees the operation of
28 | a corporation or other business entity that is a |licensee,
29 | regardl ess of whether such person is a partner, sharehol der
30 | owner, officer, director, agent, or enployee of the entity.
31
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(3) "Agency" neans the Agency for Health Care
Admi ni strati on.

(4) "Applicant" neans an individual applicant in the
case of a sole proprietorship, or any officer, director
agent, nmanagi ng enpl oyee, general manager, or affiliated
person, or any partner or sharehol der having an ownership
interest equal to 5 percent or greater in the corporation
partnership, or other business entity.

(5) "Collateral costs" neans expenses incurred by a

consuner in connection with the repair of a nonconformty,

i ncluding the costs of obtaining an alternative hone nedica

equi pnent devi ce.

(6) £5)y "Consuner” or "patient" neans any person who
uses hone nedical equipnment in his or her place of residence.

(7)¢t6) "Department” neans the Department of Children
and Fam |y Services.

(8) 7 "General manager" neans the individual who has
the general adnministrative charge of the prem ses of a
I i censed hone nedi cal equi pnent provider

(9) £8) "Home nedi cal equi prent™ includes any product
as defined by the Federal Drug Administration's Drugs, Devices
and Cosnetics Act, any products rei nbursed under the Medicare
Part B Durabl e Medi cal Equi pnent benefits, or any products
rei mbursed under the Florida Medicaid durabl e medica
equi pnrent program Hone nedi cal equi pnent includes, but is not
limted to, oxygen and related respiratory equi pnent. Hone
nedi cal equi pnent includes custom zed wheel chairs and rel at ed
seating and positioning, but does not include prosthetics or
orthotics or any splints, braces, or aids customfabricated by
a licensed health care practitioner
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(10) {9y "Hone nedi cal equi pnent provider" neans any

person or entity that sells or rents or offers to sell or rent
to or for a consuner:

(a) Any hone nedical equipnent and services; or

(b) Hone nedical equipnent that requires any hone
nedi cal equi pnent servi ces.

(11) ¢36) "Hone medi cal equi pment provi der personnel”
neans persons who are enpl oyed by or under contract with a
hone nedi cal equi pnent provider

(12) (1) "Hone nedi cal equi pnent services" means
equi pnrent nmanagenent and consuner instruction, including
sel ection, delivery, setup, and maintenance of equi pnent, and
other related services for the use of home nedical equi pnent
in the consuner's regular or tenporary place of residence.

(13) (32) "Licensee" neans the person or entity to whom
a license to operate as a hone nedi cal equi pnent provider is
i ssued by the agency.

(14) 33y "Moratoriunm neans a nandated tenporary
cessation or suspension of the sale, rental, or offering of
equi pnent after the inposition of the noratorium Services
related to equi pnent sold or rented prior to the noratorium
nmust be continued without interruption, unless deened
ot herwi se by the agency.

(15) "Nonconformty" neans a condition or defect of a

hone nedi cal equi pnent device which substantially inpairs the

use, value, or safety of the device and which is covered by an

express warranty applicable to the hone nedi cal equi pnent

devi ce, but does not include a condition or defect that is the

result of abuse, neglect, or unauthorized nodification or

alteration of the hone nedi cal equi pnent device by a consuner
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1 (16) (4 "Person" neans any individual, firm

2 | partnership, corporation, or association.

3 (17) ¢35) "Prem ses" neans those buil di ngs and

4 | equi pnent which are located at the address of the |icensed

5| hone nedi cal equi pnent provider for the provision of hone

6 | nedi cal equi pnent services, which are in such reasonabl e

7| proximty as to appear to the public to be a single provider
8 | location, and which conply with zoni ng ordi nances.

9 (18) (16) "Resi dence" neans the consumer's hone or

10 | pl ace of residence, which may include nursing hones, assisted
11| living facilities, transitional living facilities, adult

12 | fanily-care hones, or other congregate residential facilities.
13 (19) "Warranty rights period" neans the period endi ng
14| 1 year after first delivery of the hone nedical equi prnent

15| device to the consuner or the manufacturer's express witten
16 | warranty, whichever is |onger

17 Section 2. Section 400.936, Florida Statutes, is

18 | created to read:

19 400.936 Warranties; repairs; consuner's rights.--
20 (1) A manufacturer that sells new equi pnent to a
21| consuner, either directly or through a hone nedi cal equi prnent
22 | provider, shall furnish the consuner with an express warranty
23| for the equiprment. The duration of the express warranty mnust
24 | be for at least 1 year after first delivery of the equi pnent
25| to the consuner unless the manufacturer's warranty is | onger
26 | I n the absence of an express warranty fromthe nanufacturer
27 | the manufacturer is considered to have expressly warranted to
28 | the consuner of hone nedical equi pnment that, for a period of 1
29 | year after the date of first delivery to the consuner, the
30| equipnent will be free fromany condition or defect that
31| substantially inpairs the value of the equi pnent to the
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consuner. This paragraph does not apply to nonequi pnent itens

that are di sposable or consunabl e suppli es.

(2) |If any hone nedi cal equi pnrent does not conformto

the warranty and the consuner first reports the problemto the

manuf acturer during the warranty rights period, the

manuf acturer shall nmke repairs necessary to conformthe

equi pnent to the warranty, irrespective of whether the repairs

are nade after the expiration of the warranty rights peri od.

The repairs will be at no cost to the consuner if reported to

the provider or manufacturer during the warranty rights

period. This subsection may not be construed to grant an

extension of the warranty rights period or to expand the tine

within which a consuner nust file a conplaint under this part.

(3) |If any new hone nedi cal equi pnent does not conform

to an applicable express warranty and the consuner reports the

nonconfornmity to the manufacturer or the provider and nakes

t he equi pnent available for repair within 1 year after first

delivery or return of the equi pnent to the consuner, the

nonconformity nmust be repaired at no charge to the consuner

(4) |If, after a reasonable attenpt to repair, the

nonconformity is not repaired, the nanufacturer, at the

direction of the consuner, nust do one of the foll ow ng:

(a) Accept return of the equi pnent and repl ace the

equi pnent with conparabl e new equi pnent and refund any

coll ateral costs.

(b) Accept return of the equi pnent and refund to the

consuner and to any hol der of a perfected security interest in

the consuner's equi pnent, as the interest may appear, the ful

purchase price plus any finance charge anount paid by the

consuner at the point of sale, and collateral costs.

5

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 2000 SB 2514
57-00

1 (5) To receive conparabl e hone nedi cal equi pnent or a
2 | refund due under paragraph (4)(a), a consuner nust offer to

3 | transfer possession of the equi pnent having the nonconfornmity
4] to the manufacturer. No later than 30 days after the offer

5| the manufacturer shall provide the consuner with the

6 | conpar abl e equi pnent or refund. When the nanufacturer

7 | provides the conparabl e equi pnent or refund, the consuner

8| shall return the equi pnent having the nonconfornity to the

9 | mnufacturer, along with any endorsenents necessary to

10 | transfer real possession to the manufacturer

11 (6) To receive a refund due under paragraph (4)(b), a
12 | consuner nust offer to return the equi pnent having the

13 | nonconfornity to its manufacturer. No later than 30 days

14 | after the offer, the manufacturer shall provide the refund to
15| the consuner. Wen the manufacturer provides the refund, the
16 | consuner shall return to the nanufacturer the equi pnrent havi ng
17 | the nonconfornmty.

18 (7)(a) A hone nedical equi prent provider shall furnish
19 ) to consuners, at the tine of acquisition or lease, a witten
20 | statenent prepared by the agency that explains the consuner's
21 | rights under this part. The statenent shall include the
22 | consuner toll-free nunber for the agency, 888-419-3456.
23 | Consuners should contact the provider with conplaints
24 | regardi ng any equi pnent and services and any equi pnent
25| warranty issues. |f the provider and consuner are unable to
26 | resolve the conplaint issues together, the consuner shoul d
27 | contact the agency's toll-free nunber to report the conpl ai nt.
28 | The consuner's signed acknow edgenent of receipt of nmaterials
29 | required under this part constitutes prinma facie evidence of
30 | conpliance by the provider and nmanufacturer. The
31
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1| acknowl edgenent nust be a part of the consuner's record for 5
2| years.

3 (b) A provider or manufacturer shall provide to the

4 | consuner, each tine the consuner's hone nedical equipnent is
5] returned after being exanined or repaired under the warranty,
6| alegible statenent of any diagnosis, a description of al

7| work perforned, and a list of any parts replaced or repaired.
8 Section 3. Subsections (1) and (4) of section 427.802,
9| Florida Statutes, are anended to read

10 427.802 Definitions.--As used in this part:

11 (1) "Assistive technol ogy devices" neans conputer or
12 | el ectrical devices that enable persons with disabilities to
13 | provide voice input or receive voi ce output manrdalk

14 | wheetehai+s,—rotorized—wheetehairs,—rotorized-—scooters,

15 | vetee-—synthesitzed—conputer—nodutes, optical scanners, tatking
16 | seftware—brai-tHe—printersr-environnental control devices for
17 | use by a person with quadriplegia, notor devices that enable
18 | persons with disabilities to enter, operate, and exit a

19 | vehicl e, and vehiete—atdaptive—transportation—aidsdevi ces

20 | that enabl e persons with severe speech disabilities to in

21 | ef fect speak;—personat—transter—systens,—and——speciat-ty—beds
22 | ihaetuding—a—denonstrator—that—a—consuhrer—purchases—or—acecepts
23 | transter—of—+in—this—statefor—usebyaperson—wtha

24 | di-sabitity.

25 (4) "Assistive technol ogy device deal er" neans a

26 | business entity that is primarity engaged in the selling or
27 | l easi ng of assistive technol ogy devi ces. As—usetd—+n—this

o8 on . S

29 f the—bysi L I . I . £ I
30 | year—

31
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Section 4. Section 427.803, Florida Statutes, is
amended to read:

427.803 Duty of manufacturer—and an assistive
t echnol ogy device dealer and a manufacturer to conform an

assi stive technol ogy device to the warranty. --

(1) A manufacturer who sells a new assistive
technol ogy device to a consuner, either directly or through an
assi stive technol ogy device deal er, shall furnish the consuner
with an express warranty for the assistive technol ogy devi ce.
The duration of the express warranty nust be at |east 1 year
after first delivery of the assistive technology device to the
consuner. In the absence of an express warranty fromthe
manuf acturer, the manufacturer is considered to have expressly
warranted to the consuner of an assistive technol ogy device
that, for a period of 1 year after the date of first delivery
to the consuner, the assistive technology device will be free
fromany condition or defect that substantially inpairs the
val ue of the assistive technology device to the consuner

(2) If an assistive technol ogy device does not conform
to the warranty and the consuner first reports the problemto
t he assistive technol ogy devi ce deal er manufactuter during the
Assi stive Technol ogy Device Warranty Act rights period, the

manuf act urer shall nake such repairs as are necessary to
conformthe device to the warranty, irrespective of whether
such repairs are made after the expiration of the Assistive
Technol ogy Device Warranty Act rights period. Such repairs
shall be at no cost to the consuner if reported to the
ranuf-acttrer—or assi stive technol ogy device deal er or

manuf acturer during the Assistive Technol ogy Device Warranty

Act rights period. Nothing in this subsection shall be
construed to grant an extension of the Assistive Technol ogy
8
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1| Device Warranty Act rights period or to expand the tine within
2 | which a consuner nust file a conplaint under this chapter

3 (3) Each manufacturer—o+r assistive technol ogy device
4 | deal er or manufacturer shall provide to its consuners

5| conspi cuous notice of the address and phone nunber for its

6| zone, district, or regional office for this state in the

7| witten warranty or owner's nmanual. Wthin 10 days after the
8 | departnent's witten request, an assistive technol ogy deal er
9| or a manufacturer shall forward to the department a copy of
10 | the owner's manual and any witten warranty for each make and
11 | nodel of assistive technology device that it sells in this

12 | state.

13 (4) Thermanufacturer—shatH—provide—to—the—assistive
14 | technotoegy—device—deater—and-At the tine of acquisition, the
15| assi stive technol ogy device deal er shall provide to the

16 | consuner a witten statenment that explains the consuner's

17 | rights under this chapter. The witten statenent shall be

18 | prepared by the departnment and shall contain a toll-free

19 | nunber for the departnent that the consunmer can contact to
20 | obtain information regardi ng the consuner's rights and
21 | obligations under this chapter or to conmence arbitration. The
22 | consuner's signed acknow edgnent of receipt of materials
23 | required under this subsection shall constitute prim facie
24 | evidence of conpliance by the manufacturer—and assistive
25 | technol ogy device deal er and manufacturer. The form of the
26 | acknowl edgnents shall be approved by the departnent, and the
27 | assistive technol ogy device deal er shall maintain the
28 | consuner's signed acknow edgnent for 3 years.
29 (5) Armanufacturer—or An assistive technol ogy device
30 | deal er or manufacturer shall provide to the consuner, each
31| tinme the consuner's assistive technol ogy device is returned
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1| after being exam ned or repaired under the warranty, a fully
2| item zed, legible statenent of any diagnosis nmade and all work
3| perforned on the assistive technol ogy device, including, but
4| not linmted to, a general description of the problemreported
5| by the consunmer or an identification of the defect or

6 | condition and;parts invol ved and—taber, the date on which the
7 | assistive technol ogy device was subnmitted for exami nation or
8| repair, and the date when the repair or exam nation was

9| conpl et ed

10 Section 5. Subsection (16) of section 427.8041

11| Florida Statutes, is anended to read:

12 427.8041 Assistive technol ogy device deal ers

13 | registration; application; exenption; penalties; adoption of
14 | fees and fines; purchase fees.--

15 (16) A$2fee—shat—be—cotHectedbythe—assistive

16 | technotogy—device—dealer—or—asststive—technotogydevice—+essor
17 | fremthe—consurer—at—the—econsunmation—of—the—sate—or—tease—-of
18 | an—asststive—technotogy—deviee—Sueh—fees—rust—berenmtted

19 | monthlby—to—thePepartrent—of-—Revenue-Al | fees, |ess the cost
20| of administration, nust be transferred nonthly to the
21 | Departnent of Agriculture and Consuner Services for deposit
22 | into the General |nspection Trust Fund to carry out the
23 | provisions of this section. The Departnent of Agriculture and
24 | Consuner Services nmay use an amount it deternines necessary to
25 | purchase expert consultation services to assist in carrying
26 | out the provisions of this act.
27 Section 6. This act shall take effect upon becoming a
28 | | aw.
29
30
31
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SENATE SUMVARY

Provides warranty and repair_ rights for consuners of hone
nedi cal equi pnent and assi stive technol ogy devi ces.
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