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E Senators Silver, Kurth, Mtchell, Canpbell, Dawson and
ein

38-305-00
1 A bill to be entitled
2 An act relating to health care; providing for
3 liability of nmanaged care entities to
4 subscribers in a health care plan for damages
5 for harmproxi mately caused by a failure to
6 exerci se ordinary care; providing defenses;
7 provi di ng conditions; providing definitions;
8 prohibiting certain activities; providing
9 nonapplicability to workers' conpensation
10 i nsurance coverage; providing a limtation on
11 cause of action; providing for appeal of a
12 subscriber's claimto an i ndependent review
13 organi zation; providing for tolling of statute
14 of limtations; providing for i medi ate appeal s
15 under certain conditions; requiring the Agency
16 for Health Care Administration to establish and
17 certify independent revi ew organi zations;
18 providing for notice to subscribers of their
19 right to appeal an adverse determination to an
20 i ndependent revi ew organi zation; providing
21 responsibilities of the agency to provide
22 certain information to i ndependent review
23 organi zations; authorizing the agency to adopt
24 rules; prescribing information to be included
25 in an application for certification as an
26 i ndependent review organi zation; prohibiting an
27 i ndependent review organi zation from being a
28 subsidiary of a nanaged care entity or a trade
29 or professional association of managed care
30 entities; providing for immunity fromliability
31 for damages for review organizations; repealing
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1 s. 408.7056, F.S., relating to the Statew de

2 Provi der and Subscri ber Assistance Program

3 providing an effective date.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Definitions.--As used in this act:

8 (1) "Adverse deternination" neans deternmination by a

9 | managed care entity that the health care services furnished or
10 | proposed to be furnished to a subscriber are not nedically

11 | necessary.

12 (2) "Appropriate and nedically necessary treatnent"

13 | neans treatnent that neets the standard for health care

14 | services as deternmined by providers in accordance with the

15| prevailing practices and standards of the nedi cal profession
16 | and conmunity.

17 (3) "Health care plan" nmeans any plan whereby a person
18 | undertakes to provide, arrange for, pay for, or reinburse any
19 | part of the cost of any health care services.

20 (4) "Health care provider" nmeans a provider as defined
21| in chapter 636 or chapter 641, Florida Statutes.

22 (5) "Health care treatnent decision" neans a

23 | determ nati on nade when nedi cal services are actually provided
24 | by the health care plan which affects the quality of the

25| di agnosis, care, or treatnent provided to the plan's

26 | enrol | ees.

27 (6) "Health nmaintenance organi zati on" neans an

28 | organi zation as defined in section 641.19, Florida Statutes.
29 (7) "lndependent review organi zati on" neans an

30| organi zation certified by the Agency for Health Care

31 | Adni ni stration.
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1 (8) "Life-threatening condition" neans a di sease or

2| other nedical condition with respect to which death is

3| probabl e unless the course of the disease or condition is

4 | interrupted.

5 (9) "WManaged care entity" neans a heal th nmi nt enance
6 | organi zation or a prepaid health clinic certified under

7 | chapter 641, Florida Statutes, a prepaid health plan

8 | aut hori zed under section 409.912, Florida Statutes, or an

9 | exclusive provider organi zation certified under section

10 | 627.6472, Florida Statutes.

11 (10) "Odinary care" neans, in the case of a nmnaged
12 | care entity, that degree of care which a managed care entity
13 | of ordinary prudence woul d use under the sane or simlar

14 | circunstances. In the case of a person who is an enpl oyee,
15| agent, ostensible agent, or representative of a nanaged care
16 | entity, "ordinary care" nmeans that degree of care which a

17 | person of ordinary prudence in the sane profession, specialty,
18 | or area of practice would use in the sane or simlar

19 | circunst ances.
20 (11) "Physician" neans:
21 (a) Anindividual licensed to practice nedicine in
22| this state; or
23 (b) A professional limted liability conpany organi zed
24 | under the laws of this state to provide physician services.
25 (12) "Subscriber" neans an individual who is enrolled
26| in a health care plan, including his or her covered
27 | dependents.
28 Section 2. Application.--
29 (1) A managed care entity has the duty to exercise
30 | ordinary care when neking health care treatnent decisions and
31
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is liable for danmages for harmto a subscriber proximately

caused by its failure to exercise such ordinary care

(2) A managed care entity plan is also liable for

damages for harmto a subscriber proxi mtely caused by the

health care treatnent decisions nmade by its enpl oyees, agents,

ostensi bl e agents, or representatives who are acting on its

behal f and over whomit has the right to exercise influence or

control or has actually exercised influence or control which

decisions result in the failure to exercise ordinary care.

(3) It is a defense to any action asserted agai nst a

nmanaged care entity that:

(a) Neither the nmanaged care entity, nor any enpl oyee,

agent, ostensible agent, or representative for whose conduct

such managed care entity is |liable under subsection (2),

controlled, influenced, or participated in the health care

treat nent deci sion; and

(b) The managed care entity did not deny or del ay

payment of any treatnent prescribed or recomended by a health

care provider to the subscriber

(4) The standards in subsections (1) and (2) create no

obligation on the part of the nmanaged care entity to provide

to a subscriber treatnent that is not covered by the health

care plan of the entity.

(5) This act does not create any liability on the part

of an enpl oyer, an enpl oyer group purchasi ng organi zation, or

a licensed pharmacy that purchases coverage or assunes risk on

behal f of its enpl oyees.

(6) A managed care entity nmay not renove a health care

provider fromits plan or refuse to renew the physician or

health care provider with its plan for advocati ng on behal f of

4
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1| a subscriber for appropriate and nedically necessary health

2| care for the subscri ber

3 (7) A managed care entity nmay not enter into a

4] contract with another health care provider or pharnaceutica

5| conpany which includes an i ndemnification or hold-harnl ess

6| clause for the acts or conduct of the nanaged care entity. Any
7 | such i ndemification or hold-harm ess clause in an existing

8| contract is void.

9 (8) Nothing in any law of this state prohibiting a

10 | managed care entity frompracticing nedicine or being |icensed
11| to practice nedicine nmay be asserted as a defense by such

12 | nanaged care entity in an action brought against it under this
13 | act or any other |aw.

14 (9) |In an action against a managed care entity, a

15| finding that a health care provider is an enpl oyee, agent,

16 | ostensi bl e agent, or representative of such nmanaged care

17 | entity may not be based solely on proof that such person's

18 | nane appears in a listing of approved health care providers
19 | nade available to a subscriber under a health care plan
20 (10) This act does not apply to workers' conpensation
21| i nsurance cover age.
22 (11) A subscriber who files an action under this act
23| shall conply with the requirenents of cost bonds, deposits,
24 | and expert reports.
25 Section 3. Limtations on causes of action.--
26 (1) A subscriber may not maintain a cause of action
27 | under this act against a managed care entity that is required
28| to conply with grievance resolution procedures until the
29 | subscri ber has:
30 (a) Exhausted any applicabl e appeal s and revi ew
31| procedures; or
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(b) Before instituting the action:

1. Gves witten notice of the claimas provided by

subsection (2); and

2. Agrees to submit the claimto a review by an

i ndependent review organi zati on as provided in subsection (3).

(2) Notice nust be delivered or nailed to the nmanaged

care entity against whomthe action is nade not later than the
30th day before the date the claimis filed.
(3) The subscriber or the subscriber's representative

nmust subnit the claimto a review by an i ndependent review

organi zation if the nanaged care entity agai nst whomthe claim

is made requests the review not later than the 14th day after

the date notice is received by the managed care entity. |If the

nmanaged care entity does not request the review within the

speci fied period, the subscriber or the subscriber's

representative is not required to submt the claimto review

by an i ndependent revi ew organi zati on before maintaining the

action.
(4) Subject to subsection (5), if the subscriber has

not conplied with subsection (1), an action nay not be

di sm ssed by the court, but the court may, in its discretion

order the parties to subnmit to an i ndependent review or

nedi ati on or other nonbinding alternative dispute resol ution

and may abate the action for such purposes for a period not to

exceed 30 days. Such orders of the court shall be the sole

renedy available to a party conplaining of a subscriber's

failure to conply with subsection (1).

(5) The subscriber is not required to conply with

subsection (3), and no abatenent or other court order pursuant

to subsection (4) for failure to conply may be inposed, if the

subscri ber has filed a pleading alleging in substance that:
6
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1 (a) Harmto the subscriber has al ready occurred

2 | because of the conduct of the nmanaged care entity or because
3| of an act or omission of an enpl oyee, agent, ostensible agent,
4] or representative of such entity for whose conduct the entity
5|is liable; and

6 (b) The review would not be beneficial to the

7 | subscriber, unless the court, upon notion by a defendant

8| entity, finds after hearing that such pleading was not nade in
9] good faith, in which case the court nay enter an order

10 | pursuant to subsection (4).

11 (6) |If the subscriber or the subscriber's

12 | representative seeks to exhaust the appeals and revi ew process
13 | as provided under the managed care entity's grievance

14 | resol ution procedures or provides notice before the statute of
15| linmtations applicable to a clai magainst a nanaged care

16 | entity has expired, the limtations period is tolled until the
17 | later of:

18 (a) The 30th day after the date the subscriber or the
19 | subscriber's representati ve has exhausted the process for

20 | appeal s and review, or

21 (b) The 40th day after the date the subscriber or the
22 | subscriber's representative gives notice.

23 (7) This section does not prohibit a subscriber from
24 | pursuing other appropriate renedies, including injunctive

25| relief, a declaratory judgnent, or relief available under |aw,
26 | if the requirenent of exhausting the process for appeal and
27 | review places the subscriber's health in serious jeopardy.

28 Section 4. |Imedi ate appeal .--Notwithstandi ng any

29 | other law, in a circunstance involving a subscriber's

30| life-threatening condition, the subscriber is entitled to an
31| i medi ate appeal to an i ndependent review organi zation and is

.
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not required to conply with a managed care entity's grievance

procedures and revi ew process. For purposes of this section

"life-threatening condition" neans a di sease or other nedica

condition with respect to which death is probable unless the

course of the disease or condition is interrupted.

Section 5. |ndependent revi ew of adverse

deterni nations. - -
(1) The Agency for Health Care Adninistration shall,
by rule, provide for the establishnent of independent review

organi zati ons and prescribe procedures for hearing appeal s

froma nanaged care entity's adverse determ nation of a

subscri ber's claim

(2) A managed care entity nust notify any subscri ber

who receives an adverse determ nation under the nmanaged care

entity's grievance procedure of the subscriber's right to seek

review of the adverse deternination by an i ndependent review

organi zati on assigned by the Agency for Health Care

Adnmi ni stration.

(3) A managed care entity shall, when requested,

provide the following information to the appropriate

i ndependent review organi zation not later than the third

busi ness day after the date of receipt of the request:

(a) Any nedical records of the subscriber which are

rel evant to the review,

(b) Any docunents used in naking the determination to

be reviewed by the organi zation

(c) The witten notification described in this act;

(d) Any docunentation or witten information submtted

to the agency or departnent in support of the appeal

8
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1 (e) A list of each physician or health care provider
2 | who has provided care to the subscri ber and who may have

3 | nedical records relevant to the appeal ; and

4 (f) Confidential information in its custody.

5 (4) A managed care entity nust conply with the

6 | i ndependent review organi zation's determination with respect
7] to the nedical necessity or appropriateness of health care
8| itenms and services for a subscriber

9 (5) A managed care entity nust pay for the i ndependent
10 | revi ew.

11 Section 6. Notification to subscriber.--The grievance
12 | and revi ew procedures of a nanaged care entity must include:
13 (1) Notification by a nanaged care entity to the

14 | subscri ber of the subscriber's right to appeal an adverse
15| determination to an i ndependent revi ew organi zation

16 (2) Notification by a nmanaged care entity to a

17 | subscri ber of the procedures for appealing an adverse

18 | determination to an i ndependent review organi zation; and

19 (3) Notification by a nmanaged care entity to a
20 | subscriber who has a life-threatening condition of the
21| subscriber's right to i medi ate revi ew by an i ndependent
22 | revi ew organi zation and the procedures for obtaining that
23 | revi ew.
24 Section 7. Certification and designation of
25 | i ndependent revi ew organi zati ons. - -
26 (1) The Agency for Health Care Administration shall
27 (a) Adopt rules for
28 1. The certification, selection, and operation of
29 | i ndependent revi ew organi zati ons; and
30 2. The suspension and revocation of the certification
31
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(b) Designate annually each organization that neets

the standards required of an i ndependent review organization

(c) Charge fees to fund the operations of independent

revi ew organi zati ons.

(d) Provide ongoi ng oversi ght of the i ndependent

revi ew organi zations to ensure conti nued conpliance with the

rul es adopted by the agency.

(2) The rules nust ensure:

(a) The tinely response of an independent review

organi zati on;

(b) The confidentiality of nmedical records transmtted

to an i ndependent review organi zation for use in i ndependent

revi ews;
(c) The qualifications and i ndependence of each health

care provider or physician nmaking review determi nations for an

i ndependent revi ew organi zati on

(d) The fairness of the procedures used by an

i ndependent review organi zation in naking the determ nations;

and
(e) Tinely notice to subscribers of the results of the

i ndependent review, including the clinical basis for the

det erm nati on.

(3) The rules adopted nust include standards that

require each i ndependent review organi zation to nake its

determ nati on:

(a) No later than the earlier of:

1. The 15th day after the date the i ndependent review

organi zation receives the informati on necessary to nake the

determ nation; or

10
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1 2. The 20th day after the date the independent review
2 | organi zati on receives the request that the deternination be
3 | made; and

4 (b) In the case of a life-threatening condition, no

5| later than the earlier of:

6 1. The 5th day after the date the i ndependent review
7 | organi zation receives the informati on necessary to nake the
8 | determ nation; or

9 2. The 8th day after the date the independent review
10 | organi zation receives the request that the deternination be
11 | made.

12 Section 8. |ndependent review organi zations. --

13 (1) To be certified as an i ndependent review

14 | organi zation, an organi zation nust subnit to the Agency for
15| Health Care Admi nistration an application in the formrequired
16 | by the agency. The application nust include:

17 (a) For an applicant that is publicly held, the nane
18 | of each stockhol der or owner of nore than 5 percent of any
19 | stock or options;
20 (b) The nane of any hol der of bonds or notes of the
21 | applicant that exceed $100, 000;
22 (c) The nane and type of business of each corporation
23 | or other organi zation that the applicant controls or is
24 | affiliated with and the nature and extent of the affiliation
25| or control
26 (d) The nane and a bi ographi cal sketch of each
27 | director, officer, and executive of the applicant and any
28 | entity the applicant controls and a description of any
29 | rel ationship the naned individual has wth:
30 1. A health benefit plan
31 2. A health mai ntenance organi zati on

11
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3. An insurer;

4. A health care provider; or

5. A group representing any of the entities described

by subparagraphs 1. through 4.;

(e) A description of the areas of expertise of the

heal th care professionals making review determ nations for the

applicant; and

(f) The procedures to be used by the i ndependent

revi ew organi zation in nmaki ng revi ew deterninations.

(2) The independent review organi zati on nust annually

submt the information required by section 7. If at any tine

there is a material change in the information included in the

application, the i ndependent review organi zati on nust submt

updated information to the Agency for Health Care

Adnmi ni strati on.

(3) An independent review organi zation nay not be a

subsidiary of, or in any way owned or controlled by, a nanaged

care entity or a trade or professional association of nmanaged

care entities.

(4) An independent review organi zati on conducting a

reviewis not liable for danmges arising fromthe

determ nati on nade by the organi zation. This subsecti on does

not apply to an act or omi ssion of the independent review

organi zation which is nade in bad faith or which invol ves

gross negli gence.

Section 9. Section 408.7056, Florida Statutes, is
r epeal ed

Section 10. This act shall take effect COctober 1,

2000.

12
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2 SENATE SUVMMARY

3 Provi des a cause of action for damages for harmto a
subscriber in a health care plan as a result of a_managed

4 care entity's failure to exercise ordinary care. Provides
definitions, Provides conditions and procedures. Provides

5 nonapplicability to specified entities. Provides a
[imtation on brlnplng_a cause.  of action. Requires a

6 subscriber to conply. With specified grievance procedures
and to agree to submrit the claimto an i ndependent review

7 organij zati on under certain circunstances. Requires notice
to subscribers of their rights. Provides for .

8 certification, designation, and operation of independent
revi ew organi zati onS and for suspension and revocation of

9 certificafion. Authorizes the Agency for Health Care
Adm ni stration to adopt rules to acconplish these

10 pur poses, Provides guidelines for rules. Provides for
application procedures and forns for certification..

11 Requi res an I ndependent review organi zation to provide
annual updates of certain infornmafion to the agency.

12 Provi des that an independent review organi zati on nmay not
be a SubSIdIaIY of a managed care entify. Provides

13 [imted i nmuni ¥ from danages for such organi zations.
Repeal s s. 408. 7056, F.S., relating to the Statew de

14 Provi der and Subscriber Assi stance Program

15

16

17

18

19

20

21

22

23

24

25
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27

28

29

30

31
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