Florida Senate - 2000 CS for SB 420

By the Cormittee on Health, Aging and Long-Term Care; and
Senator Cary

317-1687C- 00

1 A bill to be entitled

2 An act relating to certificates of need;

3 anending s. 400.471, F.S.; deleting the

4 certificate-of-need requirenent for licensure
5 of Medicare-certified hone health agenci es;

6 anending s. 408.032, F.S.; adding definitions
7 of "exenption" and "nental health services"

8 revising the term"health service"; deleting
9 the definitions of "hone health agency,"

10 "institutional health service," "internediate
11 care facility," "multifacility project," and
12 "respite care"; anmending s. 408.033, F.S.

13 deleting references to the state health plan
14 anending s. 408.034, F.S.; deleting a reference
15 to licensing of honme health agencies by the
16 Agency for Health Care Admi nistration; anending
17 s. 408.035, F.S.; deleting obsolete

18 certificate-of-need reviewcriteria and

19 revising other criteria; anending s. 408. 036,
20 F.S.; revising provisions relating to projects
21 subject to review, deleting references to
22 Medi care-certified hone health agenci es;
23 deleting the review of certain acquisitions;
24 speci fying the types of bed increases subject
25 to review, deleting cost overruns fromreview,
26 del eting review of conbinations or division of
27 nursi ng hone certificates of need; providing
28 for expedited review of certain conversions of
29 | icensed hospital beds; deleting the
30 requi renment for an exenption for initiation or
31 expansi on of obstetric services, provision of
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1 respite care services, establishnment of a

2 Medi care-certified hone health agency, or

3 provision of a health service exclusively on an
4 out pati ent basis; providing exenptions for

5 conbi nati ons or divisions of nursing hone

6 certificates of need and additions of certain

7 hospital beds and nursing hone beds within

8 specified limtations; requiring a fee for each
9 request for exenption; anending s. 408. 037,

10 F.S.; deleting reference to the state health

11 pl an; anendi ng ss. 408.038, 408.039, 408. 044,
12 and 408.045, F.S.; replacing "departnent” with
13 "agency"; clarifying the opportunity to

14 chal | enge an intended award of a certificate of
15 need; anending s. 408.040, F.S.; deleting an

16 obsol ete reference; revising the format of

17 conditions related to Medicaid; creating a

18 certificate-of-need workgroup within the Agency
19 for Health Care Administration; providing for
20 expenses; providing nenbership, duties, and

21 neetings; providing for term nation; anendi ng
22 s. 651.118, F.S.; excluding a specified nunber
23 of beds froma tinme lint inposed on extension
24 of authorization for continuing care

25 residential community providers to use

26 shel tered beds for nonresidents; requiring a

27 facility to report such use after the

28 expiration of the extension; repealing s.

29 400. 464(3), F.S., relating to hone health

30 agency licenses provided to certificate-of-need
31
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exenpt entities; providing applicability;
providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (11) of section
400.471, Florida Statutes, are anended to read:

400.471 Application for license; fee; provisiona
|icense; tenporary permt.--

(2) The applicant nust file with the application
satisfactory proof that the hone health agency is in
conpliance with this part and applicable rules, including:

(a) Alisting of services to be provided, either
directly by the applicant or through contractual arrangenents
Wi th existing providers;

(b) The nunber and discipline of professional staff to
be enpl oyed; and

(c) Proof of financial ability to operate.

(11) The agency may not issue a |icense designated as
certified to a hone health agency that fails to reeetrve—a
certi-fHeate—of needunder—ss—408-031-408-045orthat—faitste
satisfy the requirenents of a Medicare certification survey
fromthe agency.

3
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Section 2. Section 408.032, Florida Statutes, is

amended to read:

408.032 Definitions.--As used in ss. 408.031-408. 045,
the term

(1) "Agency" neans the Agency for Health Care
Admi ni stration.

(2) "Capital expenditure" neans an expenditure,
i ncluding an expenditure for a construction project undertaken
by a health care facility as its own contractor, which, under
general |y accepted accounting principles, is not properly
chargeabl e as an expense of operation and mai ntenance, which
is made to change the bed capacity of the facility, or
substantially change the services or service area of the
health care facility, health service provider, or hospice, and
whi ch includes the cost of the studies, surveys, designs,
pl ans, working drawi ngs, specifications, initial financing
costs, and other activities essential to acquisition,
i mprovenent, expansion, or replacenent of the plant and
equi pnent.

(3) "Certificate of need" neans a witten statenent
i ssued by the agency evidencing community need for a new,
converted, expanded, or otherw se significantly nodified
health care facility, health service, or hospice

(4) "Conmenced construction" neans initiation of and
continuous activities beyond site preparation associated with
erecting or nodifying a health care facility, including
procurenent of a building pernit applying the use of
agency- approved construction docunents, proof of an executed
owner/contractor agreenent or an irrevocable or binding forced
account, and actual undertaking of foundation formng with
steel installation and concrete pl acing.
4
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(5) "District" neans a health service planning
di strict conposed of the follow ng counties:

District 1.--Escanbia, Santa Rosa, Ckal oosa, and Wl ton
Counti es.

District 2.--Hol mes, Washi ngton, Bay, Jackson
Franklin, @ulf, Gadsden, Liberty, Cal houn, Leon, Wkull a,

Jef ferson, Madi son, and Tayl or Counti es.

District 3.--Hanilton, Suwannee, Lafayette, Dixie,
Colunbia, Glchrist, Levy, Union, Bradford, Putnam Al achua
Marion, Citrus, Hernando, Sunter, and Lake Counti es.

District 4.--Baker, Nassau, Duval, day, St. Johns,

Fl agl er, and Vol usia Counti es.

District 5.--Pasco and Pinellas Counties.

District 6.--H Ilsborough, Manatee, Polk, Hardee, and
Hi ghl ands Counti es.

District 7.--Sem nole, Orange, Gsceola, and Brevard
Counti es.

District 8.--Sarasota, DeSoto, Charlotte, Lee, d ades
Hendry, and Collier Counti es.

District 9.--Indian R ver, Okeechobee, St. Lucie,
Martin, and Pal m Beach Counti es.

District 10.--Broward County.
District 11.--Dade and Mnroe Counti es.
(6) "Exenption" neans the process by which a proposa

that would otherwise require a certificate of need may proceed

without a certificate of need.
(7) 6 "Expedited review' neans the process by which
certain types of applications are not subject to the review

cycle requirenments contained in s. 408.039(1), and the letter
of intent requirements contained in s. 408.039(2).
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(8)t#H "Health care facility" nmeans a hospital

|l ong-termcare hospital, skilled nursing facility, hospice,
iaterrediate—care—faetHty;-or internediate care facility for
t he devel opnentally disabled. A facility relying solely on
spiritual neans through prayer for healing is not included as
a health care facility.

(9)8) "Health services" neans diagnostic, curative,
or rehabilitative services and incl udes aleehel—t+reatrment—
trug—abuse—t+reatwent—and nental health services. Cbstetric
services are not health services for purposes of ss.
408. 031- 408. 045.

et i e s . o hat el od I
; I hepttt . der

(10) "Hospice" or "hospice progrant neans a hospice as

defined in part VI of chapter 400.
(11) "Hospital" neans a health care facility |licensed

under chapter 395.

6
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1 (12) 34y "Internmediate care facility for the

2 | devel opnental |y disabl ed" neans a residential facility

3| licensed under chapter 393 and certified by the Federa

4 | Governnent pursuant to the Social Security Act as a provider
5] of Medicaid services to persons who are nentally retarded or
6 | who have a related condition

7 (13) 15) "Long-termcare hospital” nmeans a hospita

8 | li censed under chapter 395 which neets the requirenents of 42
9] CF.R s. 412.23(e) and seeks exclusion fromthe Medicare

10 | prospective paynent system for inpatient hospital services.
11 (14) "Mental health services" neans inpatient services
12 | provided in a hospital |icensed under chapter 395 and |isted
13 ] on the hospital license as psychiatric beds for adults;

14 | psychiatric beds for children and adol escents; intensive

15| residential treatnent beds for children and adol escents;

16 | substance abuse beds for adults; or substance abuse beds for
17 | children and adol escents.

18 . . L . .

|

w
=
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1 o I I F . f
5 e el 4 . -~ o it het
3 e el . L .

4 " L el ey . .

5 | tredi-atety—atdiacent—to—each—other—and—econstruction—of—att

6 | elerents—wi—be—econtinvous—

7 (15) (37 "Nursing hone geographically underserved

8 | area" neans:

9 (a) A county in which there is no existing or approved

10 | nursi ng hone;

11 (b) An area with a radius of at least 20 nmiles in

12 | which there is no existing or approved nursing hone; or

13 (c) An area with a radius of at least 20 nmiles in

14 | which all existing nursing hones have nmi ntai ned at | east a 95

15 | percent occupancy rate for the nbst recent 6 nonths or a 90

16 | percent occupancy rate for the nbst recent 12 nonths.

17 . i .

18

19

20

21

22 (16) {29 "Skilled nursing facility" neans an

23| institution, or a distinct part of an institution, which is

24 | primarily engaged in providing, to inpatients, skilled nursing

25| care and rel ated services for patients who require nedical or

26 | nursing care, or rehabilitation services for the

27 | rehabilitation of injured, disabled, or sick persons.

28 (17)€26) "Tertiary health service" means a health

29 | service which, due to its high level of intensity, conplexity,

30| specialized or limted applicability, and cost, should be

31| limted to, and concentrated in, a linted nunber of hospitals

8
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to ensure the quality, availability, and cost-effectiveness of
such service. Exanples of such service include, but are not
limted to, organ transplantation, specialty burn units,
neonatal intensive care units, conprehensive rehabilitation
and nedi cal or surgical services which are experinental or
devel opnental in nature to the extent that the provision of
such services is not yet contenplated within the conmonly
accepted course of diagnosis or treatnent for the condition
addressed by a given service. The agency shall establish by
rule a list of all tertiary health services.

(18) 21y "Regional area" neans any of those regiona
heal t h pl anni ng areas established by the agency to which | oca
and district health planning funds are directed to | oca
heal th councils through the General Appropriations Act.

Section 3. Paragraph (b) of subsection (1) and
par agraph (a) of subsection (3) of section 408.033, Florida
Statutes, are anended to read
408. 033 Local and state health planning.--
(1) LOCAL HEALTH COUNCI LS. - -
(b) Each local health council nay:
1. Develop a district or regional area health plan

that pernits is—eonsistent—wth—the—objectives—andstrategres
—the—state—heatth—ptan—but—that—shat——permit each | oca

health council to develop strategies and set priorities for
i npl erentation based on its unique |ocal health needs. The
district or regional area health plan nust contain preferences
for the devel opnent of health services and facilities, which
may be considered by the agency in its review of
certificate-of-need applications. The district health plan
shall be submtted to the agency and updated periodically. The
district health plans shall use a uniformfornmat and be

9
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1| subnitted to the agency according to a schedul e devel oped by

2| the agency in conjunction with the local health councils. The
3 | schedul e nust provide for eoordination—-between—the—devetoprent
4 | ef—the—stateheatthptan—andthe—distriet—heatthptans—andfor
5| the devel opnent of district health plans by najor sections

6| over a multiyear period. The elenents of a district plan

7 | which are necessary to the review of certificate-of-need

8 | applications for proposed projects within the district may be
9 | adopted by the agency as a part of its rules.

10 2. Advise the agency on health care issues and

11 | resource all ocati ons.

12 3. Pronote public awareness of community heal th needs,
13 | enphasi zi ng health pronotion and cost-effective health service
14 | sel ecti on.

15 4. Collect data and conduct anal yses and studi es

16 | related to health care needs of the district, including the

17 | needs of nedically indigent persons, and assist the agency and
18 | other state agencies in carrying out data collection

19 | activities that relate to the functions in this subsection.
20 5. Monitor the onsite construction progress, if any,
21| of certificate-of-need approved projects and report counci
22 | findings to the agency on forns provided by the agency.
23 6. Advise and assist any regional planning councils
24 | within each district that have elected to address health
25| issues in their strategic regional policy plans with the
26 | devel opnent of the health el enment of the plans to address the
27 | health goals and policies in the State Conprehensive Pl an
28 7. Advise and assist |ocal governnents within each
29 | district on the devel opnent of an optional health plan el enent
30 | of the conprehensive plan provided in chapter 163, to assure
31| conpatibility with the health goals and policies in the State

10
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1| Conmprehensive Plan and district health plan. To facilitate
2| the inmplenentation of this section, the |ocal health counci
3| shall annually provide the |ocal governments in its service
4 | area, upon request, with:

5 a. A copy and appropriate updates of the district

6 | health plan;

7 b. A report of hospital and nursing hone utilization
8| statistics for facilities within the | ocal governnent

9| jurisdiction; and

10 c. Applicable agency rules and cal cul at ed need

11 | nmet hodol ogi es for health facilities and services regul ated
12 | under s. 408.034 for the district served by the local health
13 | counci | .

14 8. Monitor and eval uate the adequacy, appropri ateness,
15| and effectiveness, within the district, of local, state,

16 | federal, and private funds distributed to neet the needs of
17 | the nedical ly indigent and other underserved popul ation

18 | groups.

19 9. In conjunction with the Agency for Health Care

20 | Administration, plan for services at the local |evel for

21 | persons infected with the human i mmunodefi ci ency virus.

22 10. Provide technical assistance to encourage and

23 | support activities by providers, purchasers, consuners, and
24 | local, regional, and state agencies in neeting the health care
25| goal s, objectives, and policies adopted by the local health
26 | counci | .

27 11. Provide the agency with data required by rule for
28 | the review of certificate-of-need applications and the

29 | projection of need for health services and facilities in the
30| district.

31 (3) DUTIES AND RESPONSI BI LI TIES OF THE AGENCY. - -

11
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1 (a) The agency, in conjunction with the local health
2| councils, is responsible for the coordinated pl anning of aH-
3| health care services in the state antdfor—thepreparation—of
4 | the—stateheatth—pltan

5 Section 4. Subsection (2) of section 408.034, Florida
6| Statutes, is anended to read:

7 408.034 Duties and responsibilities of agency;

8| rules.--

9 (2) In the exercise of its authority to issue |licenses
10| to health care facilities and health service providers, as

11 | provided under chapters 393, 395, and parts Il—+¥and VI of
12 | chapter 400, the agency may not issue a license to any health
13| care facility, health service provider, hospice, or part of a
14 | health care facility which fails to receive a certificate of
15| need or an exenption for the licensed facility or service.

16 Section 5. Section 408.035, Florida Statutes, is

17 | anended to read:

18 408.035 Reviewcriteria.--

19 4 The agency shall deternmine the reviewability of

20 | applications and shall review applications for

21 | certificate-of-need determinations for health care facilities
22 | and health services in context with the following criteria:
23 (1) tay The need for the health care facilities and

24 | health services being proposed in relation to the applicable
25 | district health pl an/—except—in—energency—cirecunstances—that
26 | pose—a—threat—to—thepublec—heatth.

27 (2)tb)y The availability, quality of care, efficiency,
28 | appropriateness;accessibility, and extent of utilization of;
29 | and—adegquacy—of—+ike—and existing health care facilities and
30| health services in the service district of the applicant.

31
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1 (3)te)y The ability of the applicant to provide quality
2| of care and the applicant's record of providing quality of

3| care.

4 ” I o | ad F I healtt

5 | faeitit | healtd . . I . r . f
6 . ’ I . I ol I

7 . _hiet I . he—healtd

8 | factHties—and-health—services—to—beprovidedby—the

9 | apptieant—

10 . . . .

11

12

13 (4) > The need in the service district of the

14 | applicant for special health care eguiprent—and services that
15| are not reasonably and economically accessi bl e in adjoining
16 | areas.

17 (5) tg) The needs of need—for research and educationa
18 | facilities, including, but not limted to, facilities with
19 | institutional training prograns and community training

20 | prograns for health care practitioners and for doctors of

21 | osteopathic nedicine and nedicine at the student, internshinp,
22 | and residency training |evels.

23 (6) th)y The availability of resources, including health
24 | personnel, managenent personnel, and funds for capital and
25 | operating expenditures, for project acconplishnment and

26 | oper at i on. ;—the—effects—theproject—wtH—haveon—etniecal

27 | needs—of—heatthprofesstonat—trainngprograns—+n—the—service
28 | @i et th hiehtd . iy "
29 hoolst healtt : . . I . r . F
30 - » I . 1 ablet e I
31
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I f faciHties—t 1 o f o . F
I : I . F I healtt . ; I
(7) The extent to which the proposed services wll

enhance access to health care for be—aececessibleto—-alt
residents of the service district.

(8) )y The immedi ate and | ong-term fi nanci al
feasibility of the proposal

(9) ) The extent to which the proposal will foster
conpetition that pronbtes quality and cost-effectiveness. The

(10) tm- The costs and net hods of the proposed

construction, including the costs and nethods of energy
provision and the availability of alternative, |ess costly, or
nore effective nmethods of construction.

14
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(11) {n)y The applicant's past and proposed provision of

health care services to Medicaid patients and the nedically
i ndi gent.

© 00 N o O W DN PP

(12) {tp)y The applicant's designation as a Gold Sea

10| Programnursing facility pursuant to s. 400.235, when the
11 | applicant is requesting additional nursing hone beds at that
12 | facility.
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Section 6. Section 408.036, Florida Statutes, is
anended to read:

© 00 N o O W DN P

408.036 Projects subject to review. --

10 (1) APPLICABILITY.--Unless exenpt under subsection

11 ] (3), all health-care-related projects, as described in

12 | paragraphs (a)-(h){tk), are subject to review and nust file an
13 | application for a certificate of need with the agency. The

14 | agency is exclusively responsible for determ ning whether a
15| health-care-related project is subject to review under ss.

16 | 408. 031-408. 045.

17 (a) The addition of beds by new construction or

18 | alteration.

19 (b) The new construction or establishnment of

20| additional health care facilities, including a replacenent

21| health care facility when the proposed project site is not

22 | located on the sane site as the existing health care facility.
23 (c) The conversion fromone type of health care

24 | facility to anot her —netuting—the—converston—tromone—tevet
25 F her—i it ed . r .

§
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(d) An Any increase in the total |icensed bed capacity
of a health care facility.

(e) Subjeet—to—the—provistens—ef—paragraph—(3){i)+The
establ i shnent of a Mediecare-—certitiedhore—heatthageney—the
estabH-shrenrt—of—a hospice or hospice inpatient facility,

except as provided in s. 408.043 er—the—di+reet—provision—of

© 00 N o O W DN PP

il

17 (f)tg)r The establishnent of inpatient rastitutionat
18 | health services by a health care facility, or a substanti al
19 | change in such services.

w
=
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. ’ I . .
when—the—eoest—overrun—+s—tess—+than—$26,0066—
(g)G> An increase in the nunber of beds for acute

care, nursing hone care beds, specialty burn units, neonatal

i ntensive care units, conprehensive rehabilitation, nental

heal th services, or hospital -based distinct part skilled
nursing units, or at a long-termcare hospital psychtatrie—or
habit . beds.
(h) & The establishnent of tertiary health services.
(2) PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess
exenpt pursuant to subsection (3), projects subject to an

expedited review shall include, but not be |limted to:

a) (b Research, education, and training prograns.

b) te) Shared services contracts or projects.

b~

b~

(c)td)y Atransfer of a certificate of need.

(d) ey A 50-percent increase in nursing hone beds for
a facility incorporated and operating in this state for at
| east 60 years on or before July 1, 1988, which has a |icensed
nursing hone facility located on a canpus providing a variety
of residential settings and supportive services. The
i ncreased nursing hone beds shall be for the exclusive use of
t he canpus residents. Any application on behalf of an
applicant neeting this requirenent shall be subject to the

base fee of $5,000 provided in s. 408.038.

18

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®®~NO®UuDWNPRER O

ga Senate - 2000 CS for SB 420

Flori
317-1687C- 00

I T L ad I e I einal
certiHecate—s—approved—cost—

(e) thy Replacenment of a health care facility when the
proposed project site is located in the sane district and
within a 1-mle radius of the replaced health care facility.

(f) The conversion of nental health services beds

| i censed under chapter 395 or hospital -based distinct part

skilled nursing unit beds to general acute care beds; the

conversion of nental health services beds between or anong the

| icensed bed categories defined as beds for nental health

services; or the conversion of general acute care beds to beds

for mental health services.

1. Conversion under this paragraph shall not establish

a new |licensed bed category at the hospital but shall apply

only to categories of beds licensed at that hospital

2. Beds converted under this paragraph nust be

|icensed and operational for at least 12 nonths before the

hospital may apply for additional conversion affecting beds of

t he sanme type

The agency shall develop rules to inplenent the provisions for
expedited review, including tinme schedule, application content
which may be reduced fromthe full requirenents of s.

408. 037(1), and application processing.

(3) EXEMPTIONS. - -Upon request, the followi ng projects
are subj ect to suppertedby such—docurentati-on—as—the—agency
reguires—the—ageney—shaH—grant—an exenption fromthe

provi sions of subsection (1):

he initiatd : I :

servees—

19
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1 (a) tb)y For repl acement of any—expenditure—to—+eptace

2 | er—renovate—any—part—of- a licensed health care facility on the
3| sane site, provided that the nunmber of H-censed beds in each
4 | licensed bed category will not increase antd—nthe——case—of—a
5 I ety . . . I I

6 | fact-Hty—beingreptaced.

7 tey—For—provi-dingrespirte—care—services—Ar—indivi-dual
8 | may—be—admtted—to—arespite—careprogramin—ahosprtal

9 | wiHthout—regard—to—inpatient—reguirerents—+etating—to—admtting
10 | erder—and—attendance—of—a renber—of anedical—staff—

11 (b) td)y For hospice services or here—heatth—servieces

12 | provided—by—a+ura—hosprtat—as—defHnetd—n—s—395-6062—o+ for
13| swing beds in a sueh rural hospital, as defined in s. 395.602,
14 | in a nunber that does not exceed one-half of its |icensed

15 | beds.

16 (c)fte)y For the conversion of |icensed acute care

17 | hospital beds to Medicare and Medicaid certified skilled

18 | nursing beds in a rural hospital,as defined in s. 395.602, so
19 | long as the conversion of the beds does not involve the
20 | construction of new facilities. The total nunber of skilled
21 | nursing beds, including swing beds, may not exceed one-hal f of
22 | the total nunber of |icensed beds in the rural hospital as of
23| July 1, 1993. Certified skilled nursing beds designated under
24 | this paragraph, excluding swing beds, shall be included in the
25 | community nursing hone bed inventory. A rural hospital which
26 | subsequently decertifies any acute care beds exenpted under
27 | this paragraph shall notify the agency of the decertification
28 | and the agency shall adjust the community nursing hone bed
29 | inventory accordingly.
30 (d) ) For the addition of nursing hone beds at a
31| skilled nursing facility that is part of a retirenent

20
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community that provides a variety of residential settings and
supportive services and that has been incorporated and
operated in this state for at |east 65 years on or before July
1, 1994. Al nursing honme beds nust not be available to the
public but nust be for the exclusive use of the community
resi dents.

(e)ftg)y For an increase in the bed capacity of a
nursing facility licensed for at | east 50 beds as of January
1, 1994, under part Il of chapter 400 which is not part of a
continuing care facility if, after the increase, the tota
|icensed bed capacity of that facility is not nore than 60
beds and if the facility has been continuously |icensed since
1950 and has received a superior rating on each of its two

nost recent |icensure surveys.

21
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age“ei €S-

(f)t§)> For an inmate health care facility built by or
for the exclusive use of the Departnent of Corrections as
provided in chapter 945. This exenption expires when such
facility is converted to other uses.

e r I behalfof healtt

it o healtt . L sivel
ottpatient—basts—

(g)t+H)y For the termnation of an inpatient & health
care service
(h) M- For the delicensure of beds. A request for
exenpti on An—apptieation subm tted under this paragraph nust
identify the nunber, the category of beds etassifieation, and

the nane of the facility in which the beds to be delicensed

are | ocat ed.
(i) Ay For the provision of adult inpatient diagnostic

cardi ac catheterization services in a hospital

1. 1In addition to any other docunentation otherw se
requi red by the agency, a request for an exenption subnitted
under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide
t herapeutic cardiac catheterization pursuant to the grant of
t he exenption.

b. The applicant nust certify it will neet and
continuously maintain the minimumlicensure requirenents

22
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adopted by the agency governi ng such prograns pursuant to
subpar agr aph 2.

c. The applicant nust certify it will provide a
m ni nrum of 2 percent of its services to charity and Medicaid
patients.

2. The agency shall adopt licensure requirenments by
rul e which govern the operation of adult inpatient diagnostic
cardi ac catheterization prograns established pursuant to the
exenption provided in this paragraph. The rules shall ensure
t hat such prograns:

a. Performonly adult inpatient diagnostic cardiac
catheterization services authorized by the exenption and will
not provide therapeutic cardiac catheterization or any other
services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and
heal t h personnel to ensure quality and safety.

c. Maintain appropriate tinmes of operation and
protocols to ensure availability and appropriate referrals in
t he event of energencies.

d. Maintain appropriate program volunes to ensure
quality and safety.

e. Provide a mninmmof 2 percent of its services to
charity and Medicaid patients each year

3.a. The exenption provided by this paragraph shal
not apply unless the agency deternines that the programis in
conpliance with the requirenents of subparagraph 1. and that
the programw ||, after beginning operation, continuously
conply with the rul es adopted pursuant to subparagraph 2. The
agency shall nonitor such prograns to ensure conpliance with
t he requirenents of subparagraph 2.

23
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b. (1) The exenption for a programshall expire

i medi ately when the programfails to conply with the rules
adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(I'l1) Beginning 18 nonths after a programfirst begins
treating patients, the exenption for a program shall expire
when the programfails to comply with the rul es adopted
pursuant to sub-subparagraphs 2.d. and e.

(I11) 1If the exenption for a program expires pursuant
t o sub-sub-subparagraph (lI) or sub-sub-subparagraph (11), the
agency shall not grant an exenption pursuant to this paragraph
for an adult inpatient diagnostic cardiac catheterization
program | ocated at the sane hospital until 2 years follow ng
the date of the determination by the agency that the program
failed to conply with the rul es adopted pursuant to
subpar agr aph 2.

b I SEDTINE e
(]) toy For any—expentditure—toprovide nobile surgica

facilities and related health care services provided under

contract with the Departnent of Corrections or a private
correctional facility operating pursuant to chapter 957.
(k) tp)y For state veterans' nursing hones operated by
or on behalf of the Florida Departnent of Veterans' Affairs in
accordance with part |l of chapter 296 for which at |east 50
percent of the construction cost is federally funded and for
whi ch the Federal Governnent pays a per diemrate not to
24
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1| exceed one-half of the cost of the veterans' care in such

2| state nursing hones. These beds shall not be included in the

3 | nursing honme bed inventory.

4 (1) For conbination within one nursing hone facility

5] of the beds or services authorized by two or nore certificates
6 | of need issued in the sane planning subdistrict. An exenption
7 | granted under this paragraph shall extend the validity period
8] of the certificates of need to be consolidated by the |l ength

9| of the period begi nning upon submni ssion of the exenption

10 | request and ending with issuance of the exenption. The

11| longest validity period anong the certificates shall be

12 | applicable to each of the conbined certificates.

13 (m For division into two or nore nursing hone

14 | facilities of beds or services authorized by one certificate
15| of need issued in the same planning subdistrict. An exenption
16 | granted under this paragraph shall extend the validity period
17 | of the certificate of need to be divided by the |l ength of the
18 | peri od begi nni ng upon submni ssion of the exenption request and
19 | ending with i ssuance of the exenption
20 (n) For the addition of hospital beds |icensed under
21| chapter 395 for acute care, nental health services, or a
22 | hospital -based distinct part skilled nursing unit in a nunber
23| that may not exceed 10 total beds or 10 percent of the
24 | licensed capacity of the bed category bei ng expanded,
25 | whi chever is greater. Beds for specialty burn units, neonata
26 | intensive care units, or conprehensive rehabilitation, or at a
27 | long-termcare hospital, nmay not be increased under this
28 | par agr aph.
29 1. In addition to any other docunentation otherw se
30| required by the agency, a request for exenption subnitted
31| under this paragraph nust:

25
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a. Certify that the prior 12-npnth average occupancy

rate for the category of |licensed beds bei ng expanded at the

facility neets or exceeds 80 percent or, for a hospital-based

distinct part skilled nursing unit, the prior 12-nonth average

occupancy rate neets or exceeds 96 percent.

b. Certify that any beds of the sane type authorized

for the facility under this paragraph before the date of the

current request for an exenption have been |icensed and

operational for at |least 12 nonths.

2. The tinefranmes and nonitoring process specified in

s. 408.040(2)(a)-(c) apply to any exenption issued under this

par agr aph.
3. The agency shall count beds authorized under this

par agr aph as approved beds in the published i nventory of

hospital beds until the beds are |icensed.

(o) For the addition of acute care beds, as authorized

by rule consistent with s. 395.003(4), in a nunber that nay

not exceed 10 total beds or 10 percent of licensed bed

capacity, whichever is greater, for tenporary beds in a

hospital that has experienced hi gh seasonal occupancy within

the prior 12-nonth period or in a hospital that nust respond

t o energency or exigent circunstances.

(p) For the addition of nursing hone beds licensed

under chapter 400 in a nunber not exceeding 10 total beds or

10 percent of the nunber of beds licensed in the facility

bei ng expanded, whichever is greater

1. In addition to any other docunentation required by

t he agency, a request for exenption subnitted under this

par agr aph nust:

26
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a. Effective until June 30, 2001, certify that the
facility has not had any class | or class Il deficiencies

within the 30 nonths precedi ng the request for addition.

b. Effective on July 1, 2001, certify that the
facility has been designated as a Gold Seal nursing honme under
s. 400. 235.

c. Certify that the prior 12-npnth average occupancy

rate for the nursing hone beds at the facility neets or

exceeds 96 percent.

d. Certify that any beds authorized for the facility

under this paragraph before the date of the current request

for an exenpti on have been licensed and operational for at

| east 12 nont hs.

2. The tinefranmes and nonitoring process specified in

s. 408.040(2)(a)-(c) apply to any exenption issued under this

par agr aph.
3. The agency shall count beds authorized under this

par agr aph as approved beds in the published i nventory of

nursi ng hone beds until the beds are |icensed.

(4) A request for exenption under this subsection(3)
may be made at any tine and is not subject to the batching
requi renments of this section. The request shall be supported

by such docunentation as the agency requires by rule. The

agency shall assess a fee of $250 for each request for

exenption subm tted under subsection (3).

Section 7. Paragraph (a) of subsection (1) of section
408. 037, Florida Statutes, is anended to read:

408. 037 Application content. --

(1) An application for a certificate of need nust
cont ai n:

27
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1 (a) A detailed description of the proposed project and
2| statenent of its purpose and need in relation to the | oca

3 | heal th pl an anrt—the—state—heatth—ptan

4 Section 8. Section 408.038, Florida Statutes, is

5| anended to read:

6 408. 038 Fees.--The agency departwent shall assess fees
7] on certificate-of-need applications. Such fees shall be for

8 | the purpose of funding the functions of the local health

9| councils and the activities of the agency departwent and shal
10| be allocated as provided in s. 408.033. The fee shall be

11 | determi ned as foll ows:

12 (1) A mininmbase fee of $5, 000

13 (2) In addition to the base fee of $5,000, 0.015 of

14 | each doll ar of proposed expenditure, except that a fee may not
15 | exceed $22, 000.

16 Section 9. Subsections (3) and (4) and paragraphs (a)
17 | and (b) of subsection (6) of section 408.039, Florida

18 | Statutes, are anended to read:

19 408. 039 Review process.--The revi ew process for
20| certificates of need shall be as foll ows:
21 (3) APPLI CATI ON PROCESSI NG. - -
22 (a) An applicant shall file an application with the
23 | agency depart+went, and shall furnish a copy of the application
24 | to the local health council and the agency departwent. Wthin
25| 15 days after the applicable application filing deadline
26 | establi shed by agency departwent rule, the staff of the agency
27 | departrent shall determine if the application is conplete. |If
28 | the application is inconplete, the staff shall request
29 | specific information fromthe applicant necessary for the
30| application to be conpl ete; however, the staff nay nake only
31| one such request. If the requested information is not filed

28
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with the agency departwent within 21 days of the receipt of
the staff's request, the application shall be deened

i nconpl ete and deened wit hdrawn from consi derati on

(b) Upon the request of any applicant or substantially
af fected person within 14 days after notice that an
application has been filed, a public hearing may be held at
t he agency's departwent—s discretion if the agency departrent
determ nes that a proposed project involves issues of great
| ocal public interest. The public hearing shall allow
applicants and other interested parties reasonable tine to
present their positions and to present rebuttal information. A
recorded verbatimrecord of the hearing shall be maintained.
The public hearing shall be held at the local level within 21
days after the application is deened conpl ete.

(4) STAFF RECOMVENDATI ONS. - -

(a) The agency's depart+rent—s review of and fi nal
agency action on applications shall be in accordance with the
district health plan, and statutory criteria, and the
i mpl erenting adnministrative rules. |n the application review

process, the agency depart+ent shall give a preference, as

defined by rule of the agency departwent, to an applicant
whi ch proposes to develop a nursing hone in a nursing hone

geogr aphi cal l y underserved area.

(b) Wthin 60 days after all the applications in a
review cycle are determ ned to be conplete, the agency
departwent shall issue its State Agency Action Report and
Notice of Intent to grant a certificate of need for the
project in its entirety, to grant a certificate of need for
identifiable portions of the project, or to deny a certificate
of need. The State Agency Action Report shall set forth in
witing its findings of fact and determ nations upon which its

29

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 CS for SB 420
317-16

i
1687C- 00

1| decision is based. If a finding of fact or determ nation by
2 | the agency departrrent is counter to the district health plan
3| of the local health council, the agency departwent shal

4| provide in witing its reason for its findings, itemby item
5]to the local health council. |f the agency departtrent intends
6| to grant a certificate of need, the State Agency Action Report
7] or the Notice of Intent shall also include any conditions

8 | which the agency departtrent intends to attach to the

9| certificate of need. The agency departfrent shal |l designate by
10| rule a senior staff person, other than the person who issues
11| the final order, to issue State Agency Action Reports and

12 | Notices of Intent.

13 (c) The agency depart+ent shall publish its proposed
14 | decision set forth in the Notice of Intent in the Florida

15| Adninistrative Wekly within 14 days after the Notice of

16 | Intent is issued.

17 (d) If no adnministrative hearing is requested pursuant
18 | to subsection (5), the State Agency Action Report and the

19 | Notice of Intent shall becone the final order of the agency
20 | departrrent. The agency depart+rent shall provide a copy of the
21| final order to the appropriate |ocal health council.

22 (6) JUDICIAL REVI EW - -

23 (a) A party to an adnministrative hearing for an

24 | application for a certificate of need has the right, within
25| not nore than 30 days after the date of the final order, to
26 | seek judicial reviewin the District Court of Appeal pursuant
27| to s. 120.68. The agency depart+rent shall be a party in any
28 | such proceedi ng.

29 (b) In such judicial review, the court shall affirm
30| the final order of the agency departwent, unless the decision
31
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is arbitrary, capricious, or not in conpliance with ss.
408. 031- 408. 045.

Section 10. Subsections (1) and (2) of section
408. 040, Florida Statutes, are anended to read:

408.040 Conditions and nonitoring.--

(1) (a) The agency may issue a certificate of need
predi cated upon statenents of intent expressed by an applicant
in the application for a certificate of need. Any conditions

i nposed on a certificate of need based on such statenents of

intent shall be stated on the face of the certificate of need.

b) 2- The agency may consider, in addition to the

other criteria specified in s. 408.035, a statenent of intent
by the applicant that a specified to—destgrate—a percentage of

the annual patient days at beds—of the facility will be
utilized for—use by patients eligible for care under Title XI X
of the Social Security Act. Any certificate of need issued to

a nursing hone in reliance upon an applicant's statenents that
to—provide a specified percentage nurber of annual patient
days will be utilized beds—+or—use by residents eligible for
care under Title XIX of the Social Security Act nust include a

statenent that such certification is a condition of issuance

of the certificate of need. The certificate-of-need program

shall notify the Medicaid program office and the Departnent of
31
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Elderly Affairs when it inposes conditions as authorized in
this paragraph subparagraph in an area in which a comunity
di version pilot project is inplenented.

(c)tb)y A certificateholder may apply to the agency for
a nodification of conditions inposed under paragraph (a) or
paragraph (b). If the holder of a certificate of need

denonstrates good cause why the certificate should be
nodi fi ed, the agency shall reissue the certificate of need
with such nodifications as nmay be appropriate. The agency
shall by rule define the factors constituting good cause for
nodi fi cati on.

(d)te)y If the holder of a certificate of need fails to
conply with a condition upon which the issuance of the
certificate was predicated, the agency nay assess an
adm nistrative fine against the certificateholder in an anount
not to exceed $1,000 per failure per day. |In assessing the
penalty, the agency shall take into account as mtigation the
relative lack of severity of a particular failure. Proceeds
of such penalties shall be deposited in the Public Mdica
Assi stance Trust Fund.

(2)(a) Unless the applicant has comenced
construction, if the project provides for construction, unless
the applicant has incurred an enforceabl e capital expenditure
commtnment for a project, if the project does not provide for
construction, or unless subject to paragraph (b), a
certificate of need shall ternminate 18 nonths after the date
of i ssuance—except—in—the—ecase—of—amittifactHtyprojeect—as
e w . . -~ I e F kel
i i . The agency shal
noni tor the progress of the holder of the certificate of need
in meeting the timetable for project devel opnent specified in

32
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the application with the assistance of the |ocal health
council as specified in s. 408.033(1)(b)5., and may revoke the
certificate of need, if the holder of the certificate is not
neeting such tinetable and is not neking a good-faith goeod
farth effort, as defined by rule, to neet it.

(b) A certificate of need issued to an applicant
hol di ng a provisional certificate of authority under chapter
651 shall terminate 1 year after the applicant receives a
valid certificate of authority fromthe Departnent of
| nsur ance.

(c) The certificate-of-need validity period for a
project shall be extended by the agency, to the extent that
the applicant denonstrates to the satisfaction of the agency
t hat good-faith geed—farth comencenent of the project is
bei ng delayed by litigation or by governnental action or
inaction with respect to regulations or permtting precluding
commencenent of the project.

Section 11. Section 408.044, Florida Statutes, is
anended to read:

408.044 Injunction.--Notw thstanding the exi stence or

pursuit of any other renedy, the agency departrent my
33
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mai ntain an action in the name of the state for injunction or
ot her process against any person to restrain or prevent the
pursuit of a project subject to review under ss.
408. 031-408.045, in the absence of a valid certificate of
need.

Section 12. Section 408.045, Florida Statutes, is
amended to read:

408.045 Certificate of need; conpetitive seal ed
proposal s. - -

(1) The application, review, and issuance procedures
for a certificate of need for an internediate care facility
for the devel opnentally di sabled may be nade by the agency

departwent by conpetitive seal ed proposals.

(2) The agency depart+rent shall nake a deci sion
regarding the issuance of the certificate of need in

accordance with the provisions of s. 287.057(15), rules
adopted by the agency departwent relating to internediate care
facilities for the developnentally disabled, and the criteria
ins. 408.035, as further defined by rule.

(3) Notification of the decision shall be issued to
all applicants not later than 28 cal endar days after the date
responses to a request for proposal are due.

(4) The procedures provided for under this section are
exenpt fromthe batching cycle requirenents and the public
hearing requi renent of s. 408.039.

(5) The agency departwent nay use the conpetitive
seal ed proposal procedure for determning a certificate of
need for other types of health care facilities and services if
t he agency departwent identifies an unnet health care need and
when funding in whole or in part for such health care
facilities or services is authorized by the Legislature.

34
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Section 13. (1)(a) There is created a

certificate-of-need workgroup staffed by the Agency for Health

Care Adm nistration.

(b) Workgroup participants shall be responsible for

only the expenses that they generate individually through

wor kgroup participation. The agency shall be responsible for

expenses incidental to the production of any required data or

reports.
(2) The workgroup shall consist of 30 nenbers, 10

appoi nted by the Governor, 10 appointed by the President of

the Senate, and 10 appointed by the Speaker of the House of

Representatives. The workgroup chairperson shall be sel ected

by majority vote of a quorum present. Sixteen nenbers shal

constitute a quorum The nenbership shall include, but not be

limted to, representatives fromhealth care provider

organi zations, health care facilities, individual health care

practitioners, local health councils, and consuner

organi zations, and persons with health care market expertise

as a private-sector consultant.

(3) Appointnent to the workgroup shall be as foll ows:

(a) The CGovernor shall appoint one representative each

fromthe hospital industry; nursing hone industry; hospice

i ndustry; local health councils; a consuner organi zation; and

three health care market consultants, one of whomis a

recogni zed expert on hospital markets, one of whomis a

recogni zed expert on nursing hone or |long-termcare narkets,

and one of whomis a recogni zed expert on hospice markets; one

representative fromthe Medicaid program and one

representative froma health care facility that provides a

tertiary service.

35
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(b) The President of the Senate shall appoint a

representative of a for-profit hospital, a representative of a

not-for-profit hospital, a representative of a public

hospital, two representatives of the nursing hone industry,

two representatives of the hospice industry, a representative

of a consuner organization, a representative fromthe

Departnent of Elderly Affairs involved with the inplenentation

of a long-termcare conmunity diversion program and a health

care market consultant with expertise in health care

econoni cs.
(c) The Speaker of the House of Representatives shal

appoint a representative fromthe Florida Hospita

Associ ation, a representative of the Association of Community

Hospitals and Health Systens of Florida, a representative of

the Florida League of Health Systens, a representative of the

Florida Health Care Association, a representative of the

Fl ori da Associ ation of Hones for the Aging, three

representatives of Florida Hospices and Palliative Care, one

representative of local health councils, and one

representative of a consuner organization

(4) The workgroup shall study issues pertaining to the

certificate-of-need program including the inpact of trends in

health care delivery and financing. The workgroup shall study

i ssues relating to inplenentation of the certificate-of-need

program
(5) The workgroup shall neet at |east annually, at the

request of the chairperson. The workgroup shall submit an

interimreport by Decenber 31, 2001, and a final report by
Decenber 31, 2002. The workgroup is abolished effective July
1, 2003.
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Section 14. Subsection (7) of section 651.118, Florida
Statutes, is anended to read:

651. 118 Agency for Health Care Administration
certificates of need; sheltered beds; comunity beds.--

(7) Notwithstanding the provisions of subsection (2),
at the discretion of the continuing care provider, sheltered
nursi ng hone beds may be used for persons who are not
residents of the facility and who are not parties to a
continuing care contract for a period of up to 5 years after
the date of issuance of the initial nursing hone license. A
provi der whose 5-year period has expired or is expiring nay
request the Agency for Health Care Adninistration for an
extension, not to exceed 30 percent of the total sheltered
nursing hone beds, if the utilization by residents of the
facility in the sheltered beds will not generate sufficient
incone to cover facility expenses, as evidenced by one of the
fol | owi ng:

(a) The facility has a net loss for the nbst recent
fiscal year as determ ned under generally accepted accounting
principles, excluding the effects of extraordinary or unusua
items, as denonstrated in the nost recently audited financi al
statenent; or

(b) The facility would have had a pro forma | oss for
the nost recent fiscal year, excluding the effects of
extraordi nary or unusual itens, if revenues were reduced by
t he anount of revenues from persons in sheltered beds who were
not residents, as reported on by a certified public
account ant .

The agency shall be authorized to grant an extension to the
provi der based on the evidence required in this subsection
37
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The agency may request a facility to use up to 25 percent of
the patient days generated by new adm ssions of nonresidents
during the extension period to serve Medicaid recipients for
t hose beds aut horized for extended use if there is a
denonstrated need in the respective service area and if funds
are available. A provider who obtains an extension is

prohi bited fromapplying for additional sheltered beds under
the provision of subsection (2), unless additional residential
units are built or the provider can denonstrate need by
facility residents to the Agency for Health Care

Adm nistration. The 5-year |limt does not apply to up to five

shel tered beds designated for inpatient hospice care as part

of a contractual arrangenent with a hospice |licensed under

part VI of chapter 400. A facility that uses such beds after

the 5-year period shall report such use to the Agency for

Heal th Care Administration. For purposes of this subsection,

"resident” neans a person who, upon admission to the facility,
initially resides in a part of the facility not |icensed under
part |1 of chapter 400.

Section 15. Subsection (3) of section 400.464, Florida
Statutes, is repeal ed

Section 16. Applications for certificates of need
subm tted under section 408.031-408. 045, Florida Statutes,
before the effective date of this act shall be governed by the

law in effect at the tinme the application was submtted.

Section 17. Except as otherw se provided in this act,
this act shall take effect July 1, 2000.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR
SB 420

Modi fies current certificate-of-need regulation as provided in
statute, including conform ng changes t0 affected | censure
law. Defines the ferns "exenption” "and "nental health
services;" revises the term "health service;" and deletes the
terms "hone health agency," "institutional health service,
"internmediate care facility,"” "multifacility project," an
"respite care." Deletes obSolete CONreview criteria and
revises other CONreviewcriteria to sinplify the application
review process. Deregul ates under CON review, by |essening the
| evel of review hone health agencies and certain cost
overruns as wel| as other activities and services that are
subject to certificate-of-need review Authorizes the addition
?L a limted nunber of hospital beds or nursing hone beds

{ rough an exenption request under certalin circunstances,
i ncludi ng tenporary beds for _seasonal increases in patient
adm ssi ons and energenci es. Excludes certain sheltered beds
desi gnated for inpafient hospice care that are operated. by
continuing care residential communities froma tine linmt
i nposed on extensions for such use. Creates a workgroup to
study issues pertaining to the_CON_Progran1 i ncl udin

i mpl enmentation. Preserves_ applicability of existing gON | aw
Ep{lappllcatlons filed prior to the effective date of the

i

(0]
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