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By Representative Greenstein

1 Abill to be entitled
2 An act relating to auctioneering; anending s.
3 468.385, F.S.; revising requirenents relating
4 to the conduct, administration, approval, and
5 scope of the exanmination for |licensure as an
6 aucti oneer; amending s. 468.388, F.S.; deleting
7 exceptions froma requirenent that auctions be
8 conducted pursuant to a witten agreenent;
9 anending s. 468.389, F.S.; providing for
10 di sciplinary action against |icensees who fai
11 to account for certain property; providing
12 penal ties; reenacting ss. 468.385(3)(b) and
13 468.391, F.S., relating to licensure as an
14 auctioneer and to a crimnal penalty,
15 respectively, to incorporate the amendnent to
16 s. 468.389, F.S., in references thereto
17 anending s. 468.392, F.S.; authorizing the
18 desi gnee of the Secretary of Business and
19 Pr of essi onal Regul ation to sign vouchers for
20 payrment or di sbursenment fromthe Auctioneer
21 Recovery Fund; anending s. 468.395, F.S.
22 revising conditions of recovery fromthe
23 Aucti oneer Recovery Fund; providing for
24 recovery fromthe fund pursuant to an order
25 i ssued by the Florida Board of Auctioneers;
26 deleting a requirenent that notice be given to
27 the board at the tine action is commenced;
28 providing limtations on bringing clains for
29 certain acts; providing subrogation rights for
30 the fund; anending s. 468.397, F.S., relating
31
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1 to paynent of claim correcting | anguage;

2 providing an effective date.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Subsections (4) and (6) of section 468. 385,
7| Florida Statutes, are anended to read

8 468. 385 Licenses required; qualifications;

9 | exanm nation; bond. --

10 (4) Any person seeking a license as an aucti oneer mnust
11 | shalk+ pass a witten exam nation approved by the board

12 | prepared—and—atmnistered—by—the—departent which tests his or
13 | her general know edge of the laws of this state relating to
14 | provisions of the Uniform Cormercial Code that are relevant to
15 | butk—sales;auctions, the | aws of agency brekerage, and the

16 | provisions of this act.

17 (6) No person shall be licensed as an aucti oneer

18 | unl ess he or she:

19 (a) Has held an apprentice license and has served as
20| an apprentice for 1 year or nore, or has conpleted a course of
21 | study, consisting of not |less than 80 classroom hours of

22 | instruction, that neets standards adopted by the board;

23 (b) Has passed the required an exani nati on econtucted
24 | by—the—departwent; and

25 (c) |s approved by the board.

26 Section 2. Section 468.388, Florida Statutes, is

27 | anended to read:

28 468. 388 Conduct of an auction.--

29 (1) Prior to conducting an auction in this state, an
30 | auctioneer or auction business shall execute a witten

31
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agreenent with the owner, or the agent of the owner, of any
property to be offered for sale, stating:

(a) The nane and address of the owner of the property;

(b) The nane and address of the person enploying the
aucti oneer or auction business, if different fromthe owner
and

(c) The terns or conditions upon which the auctioneer
or auction business will receive the property for sale and
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remt the sales proceeds to the owner

=
o

(2) The auctioneer or auction business shall give the

[N
[N

owner one copy of the agreenent and shall keep one copy for 2

=
N

years after the date of the auction

i
|

25 (3) t4)y Each auctioneer or auction business shal

26 | mintain a record book of all sales for—which—a—witten

27 | agreerment—is—+eguired. The record book shall be open to

28 | i nspection by the board at reasonable times.

29 (4) £5)y Each auctioneer or auction business shal

30| prominently display his or her license, or nake it otherw se
31
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avail able for inspection, at each auction in which he or she
partici pates.

(5)¢6) Al advertising by an auctioneer or auction
busi ness shall include the name and Florida |icense nunber of
such auctioneer and auction business. The term "adverti sing"
shall not include articles of clothing, directional signs, or
ot her pronotional novelty itens.

Section 3. Paragraph (c) of subsection (1) of section
468. 389, Florida Statutes, is anended to read:

468.389 Prohibited acts; penalties.--

(1) The followi ng acts shall be grounds for the
disciplinary activities provided in subsections (2) and (3):

(c) Failure to account for or to pay or return, within
a reasonable tinme not to exceed 30 days, nobney or property
bel ongi ng to anot her which has cone into the control of an
aucti oneer or auction business through an auction.

Section 4. For the purpose of incorporating the
amendnent to section 468.389, Florida Statutes, in references
t hereto, paragraph (b) of subsection (3) of section 468. 385
and section 468.391, Florida Statutes, are reenacted to read:

468. 385 Licenses required; qualifications;
exam nati on; bond. --

(3) No person shall be licensed as an auctioneer or
apprentice if he or she:

(b) Has committed any act or offense in this state or
any other jurisdiction which would constitute a basis for
di sciplinary action under s. 468.389.

468.391 Penalty.--Any auctioneer, apprentice, or
aucti on business or any owner or manager thereof, or, in the
case of corporate ownership, any substantial stockhol der of
t he corporation owning the auction busi ness, who operates

4
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wi thout an active license or violates any provision of the
prohibited acts listed under s. 468.389 commits a felony of
the third degree, punishable as provided in s. 775.082 or s.
775.083.

Section 5. Subsection (2) of section 468.392, Florida
Statutes, is anended to read:

468.392 Auctioneer Recovery Fund.--There is created
t he Auctioneer Recovery Fund as a separate account in the
Prof essi onal Regul ation Trust Fund. The fund shall be
admi ni stered by the Florida Board of Auctioneers.

(2) Al paynents and di sbursenents fromthe Auctioneer
Recovery Fund shall be nade by the Treasurer upon a voucher
signed by the Secretary of Business and Professiona
Regul ati on or the secretary's designee. Anmounts transferred to

t he Auctioneer Recovery Fund shall not be subject to any
limtation inposed by an appropriation act of the Legislature.
Section 6. Section 468.395, Florida Statutes, is

amended to read:
468.395 Conditions of recovery; eligibility.--
(1) Recovery fromthe Auctioneer Recovery Fund nay be

obt ai ned as foll ows:

(a) Any aggrieved person is eligible to receive

recovery fromthe Auctioneer Recovery Fund if the Florida

Board of Auctioneers has issued a final order directing an

offending licensee to pay restitution to the clainant as the

result of the licensee violating, within this state, any

provision of s. 468.389 or any rul e adopted by the board and

if the board determ ned that the order of restituti on cannot

be enforced; or

(b) £ Any aggrieved person who obtains a fina
judgnent in any court against any licensee to recover danages
5
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for any actual loss that results fromthe violation, within

this state, by faiture—tormeet—the—-obHgatiens—oef a |icensee
of any provision of s. 468.389 or any rul e uvnder—this—part—and
the—+utes adopted by the board——mr%h—ef—mr%heu%—%fﬁdfﬁgs—by
aggrevet—personr nay, upon termnation of all proceedings,

i ncl udi ng appeal s and proceedi ngs suppl enental to judgnent for

col l ection purposes, file a verified application to the board

H—the—eourt—in—which—thejudgrent—was—entered for an order

di recti ng paynment out of the Auctioneer Recovery Fund of the
anount of actual aned—di+reet |oss in the transaction that

remai ns unpai d upon the judgrment. Netw-thstanding—subseection

f++ee-The anpbunt of actual and—di+eet | 0oss may i nclude court
costs, but shall not include attorney's fees or punitive
danmages awar ded

(2) The anount paid fromthe Auctioneer Recovery Fund
may not exceed $50, 000 per cl ai mjudgrent or cl ai ns judgrents
arising out of the same transaction or auction or andg an
aggregate lifetine Iimt of $100,000 with respect to any one
| icensee. For purposes of this subsection, auctions conducted

under a single contract, agreenment, or consignnent shall be

considered a single transaction or auction even though

conducted at nore than one tine or place.
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1 | sti-tH+—behoenered—i+i—nthe—-optnteon—of—theboard—the—ectarmi+s
2 | etherwse—vakid—
3 (3) Aclaimfor recovery fromthe Auctioneer Recovery
4| Fund shall be nmade within 2 years fromthe tinme of the act
5] giving rise to the claimor within 2 years fromthe tine the
6 | act is discovered or should have been discovered with the
7 | exercise of due diligence; however, in no event may a claim
8| for recovery be made nore than 4 years after the date of the
9] act giving rise to the claim
10 (4) The board eetrt shall not issue an order for
11 | paynent of a claimfromthe Auctioneer Recovery Fund unl ess
12 | the clai mant has reasonably established to e+ the board eeurt
13 | that she or he has taken proper and reasonable action to
14 | coll ect the anpbunt of her or his claimfromthe |icensee
15 | Hecensed—auetioneer responsible for the | oss and that any
16 | recovery nade has been applied to reduce the anpunt of the
17 | claimon the Auctioneer Recovery Fund.
18 (5) Notwithstandi ng any other provision of this part,
19 | no clai mbased on any act or onission that occurred outside
20| this state or that occurred before October 1, 1991, shall be
21 | payabl e submtted—for—payrent—to—or—payrent fromthe
22 | Aucti oneer Recovery Fund untit—after—Cetober—1,—1995
23 (6) In case of paynent of loss fromthe Auctioneer
24 | Recovery Fund, the fund shall be subrogated, to the extent of
25| the anobunt of the paynent, to all the rights of the cl ai mant
26 | against any licensee with respect to the | oss.
27 Section 7. Section 468.397, Florida Statutes, is
28 | anended to read:
29 468.397 Paynent of claim--Upon a final order of the
30| court directing that paynent be made out of the Auctioneer
31| Recovery Fund, the board shall, subject to the provisions of
7

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2000 HB 665
706- 115- 00

1|this part, nmake the paynent out of t+e the Auctioneer Recovery

2| Fund as provided in s. 468. 395.

3 Section 8. This act shall take effect July 1, 2000.

4
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7
Al lows the exam nation for |icensure as an auctioneer to

8 be Prepared_and conducted by outside parties, if aPproved
by the Florida Board of Auciioneers. | et es exceptli ons

9 to the requirenent that auctions be conducted pursuant to
a witten agreenment. Provides that failure of an

10 auct i oneer or auction business to account for property
bel ongi ng to another which has cone into its contro

11 through an auction is a ground for disciplinary action
and crimnal penalties. Authorizes the designee of the

12 Secretary of Business and Professional Regulation to sign
vouchers” for paynment or disbursenent fromthe Auctioneer

13 Recovery Fund. Revises conditions of recovery fromthe
Aucti oneer RecoverY Fund, to provide for recovery from

14 the fund pursuant to an order i|ssued by the board.
Del etes the requirenent that the board be notified at the

15 time the action is commenced. Limts clainms to acts_ that
occur within the state after a specified tine. Provides

16 for subrogation rights. See bill for details.

17
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