Florida Senate - 2000 CS for SB 760

By the Cormittee on Judiciary and Senator Laurent

308-1720-00

1 A bill to be entitled

2 An act relating to consuner collection

3 practices; anending s. 559.72, F.S.; revising

4 those practices prohibited in debt collection

5 prohibiting certain comrunications with a

6 debtor's attorney; prohibiting the causing of

7 charges to be nade to any debtor; providing

8 penalties; anending s. 559.77, F.S.; increasing

9 t he maxi mum anount of civil penalties; anending

10 s. 559.78, F.S.; revising provisions relating

11 to judicial enforcenent; providing

12 applicability; providing an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Section 559.72, Florida Statutes, is

17 | anended to read:

18 559.72 Prohibited practices generally.--In collecting
19 | consuner debts, no debt coll ector persen shall
20 (1) Sinmulate in any manner a | aw enforcenent officer
21| or a representative of any governnental agency;
22 (2) Use or threaten force or violence
23 (3) Tell a debtor who di sputes a consuner debt that
24 | she or he or any person enploying her or himw !l disclose to
25| another, orally or in witing, directly or indirectly,
26 | information affecting the debtor's reputation for credit
27 | worthiness without also infornming the debtor that the
28 | exi stence of the dispute will also be disclosed as required by
29 | subsection (6);
30 (4) Communicate or threaten to communicate with a
31| debtor's enployer prior to obtaining final judgnent against

1
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ DN PP

W WNNNNMNNMNNNMNNNNRRRERRRPEPR R PR R
P O © 0 N O 00~ WNIRPLOO®~NOO®UuDWNPRER O

r

Florida Senate - 2000 CS for SB 760
308-17

i 20- 00

the debtor, unless the debtor gives her or his permission in
witing to contact her or his enployer or acknow edges in
writing the existence of the debt after the debt has been

pl aced for collection, but this shall not prohibit a debt
collector persoenr fromtelling the debtor that her or his
enpl oyer will be contacted if a final judgnent is obtained;

(5) Disclose to a person other than the debtor or her
or his famly information affecting the debtor's reputation
whet her or not for credit worthiness, with know edge or reason
to know that the other person does not have a legitimte
busi ness need for the information or that the information is
fal se;

(6) Disclose information concerning the existence of a
debt known to be reasonably disputed by the debtor without
disclosing that fact. |If a disclosure is made prior to such
reasonabl e di spute having been asserted and witten notice is
received fromthe debtor that any part of the debt is disputed
and if such dispute is reasonabl e, the person who nade the
origi nal disclosure shall reveal upon the request of the
debtor within 30 days the details of the dispute to each
person to whom di scl osure of the debt w thout notice of the
di spute was nmade within the preceding 90 days;

(7) WIlIlfully communicate with the debtor or any
nmenber of her or his famly with such frequency as can
reasonably be expected to harass the debtor or her or his
famly, or willfully engage in other conduct which can
reasonably be expected to abuse or harass the debtor or any
nmenber of her or his famly;

(8) Use profane, obscene, vulgar, or willfully abusive
| anguage in conmunicating with the debtor or any nenber of her
or his famly;
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(9) daim attenpt, or threaten to enforce a debt when
such debt collector persen knows that the debt is not

legitinmate or assert the existence of sone other |egal right
when such debt collector perserr knows that the right does not

exi st ;

(10) Use a conmmunication which sinulates in any manner
| egal or judicial process or which gives the appearance of
bei ng aut hori zed, issued or approved by a governnent,
governnental agency, or attorney at |law, when it is not;

(11) Conmunicate with a debtor under the guise of an
attorney by using the stationery of an attorney or forns or
i nstrunents which only attorneys are authorized to prepare;

(12) Oally communicate with a debtor in such a manner
as to give the false inpression or appearance that such debt
collector persenr is or is associated with an attorney;

(13) Advertise or threaten to advertise for sale any
debt as a neans to enforce paynent except under court order or
when acting as an assignee for the benefit of a creditor

(14) Publish or post, threaten to publish or post, or
cause to be published or posted before the general public
i ndi vi dual nanmes or any list of names of debtors, commonly
known as a deadbeat list, for the purpose of enforcing or
attenpting to enforce collection of consuner debts;

(15) Refuse to provide adequate identification of
hersel f or hinself or her or his enployer or other entity whom
she or he represents when requested to do so by a debtor from
whom she or he is collecting or attenpting to collect a
consuner debt;

(16) Mail any communication to a debtor in an envel ope
or postcard with words typed, witten, or printed on the
outsi de of the envel ope or postcard cal culated to enbarrass
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the debtor. An exanple of this would be an envel ope addressed
to "Deadbeat, Jane Doe" or "Deadbeat, John Doe"; e+

(17) Conmunicate with the debtor between the hours of
9 pom and 8 a.m in the debtor's tine zone without the prior

consent of the debtor; —
(18) Conmunicate with a debtor if the debt collector

knows the debtor is represented by an attorney with respect to

such debt and has know edge of, or can readily ascertain, such

attorney's nanme and address, unless the debtor's attorney

fails to respond within a reasonable period of tine to a

comuni cation fromthe debt collector or unless the debtor's

attorney consents to direct comrunication with the debtor; or

(19) Cause charges to be made to any debtor for

communi cati ons by conceal nent of the true purpose of the

communi cation, including collect tel ephone calls and tel egram

fees.
Section 2. Section 559.77, Florida Statutes, is
amended to read:
559.77 Civil renedies.--

(1) A debtor may bring a civil action against a debt
col |l ector persoenr violating the provisions of s. 559.72 in a
court of conpetent jurisdiction of the county in which the
al l eged violator resides or has his or her principal place of
business or in the county wherein the all eged violation
occurred.

(2) Upon adverse adjudication, the defendant shall be
liable for actual damages and for additional statutory damages

of up to $1, 000 er—$500,—whi-chever—is—greater, together with

court costs and reasonable attorney's fees incurred by the

plaintiff. In deternmining the defendant's liability for any

additional statutory damages, the court shall consider the
4
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1| nature of the defendant's nonconpliance with s. 559.72, the

2 | frequency and persistence of such nonconpliance, and the

3| extent to which such nonconpliance was intentional. In any

4] class action |lawsuit brought under this section, the court may
5] anard additional statutory damages of up to $1,000 for each

6 | naned plaintiff, and an aggregate award of additiona

7 | statutory damages not to exceed the | esser of $500,000 or 1

8 | percent of the defendant's net worth for all remmining class
9 | nenbers. The court may not;—nA—+ts—diseretiemaward punitive
10 | damages, but and may provide such equitable relief as it deems
11 | necessary or proper, including enjoining the defendant from
12 | further violations of this part. |If the court finds that the
13| suit fails to raise a justiciable issue of |law or fact, the
14 | plaintiff shall be liable for court costs and reasonabl e

15| attorney's fees incurred by the defendant.

16 (3) A debt collector shall not be held liable in any
17 | action brought under this section if the debt collector shows
18 | by a preponderance of the evidence that the violation was not
19| intentional and resulted froma bona fide error
20 | notwi t hstandi ng t he mai nt enance of procedures reasonably
21 | adapted to avoid any such error
22 (4) An action brought under this section nust be
23 | coomenced within 1 year after the date on which the all eged
24 | viol ation occurred.
25 Section 3. Section 559.78, Florida Statutes, is
26 | anended to read:
27 559. 78 Judicial enforcenent.--1n addition to other
28 | penalties provided in this part, state attorneys and their
29 | assistants are authorized to apply to the court of conpetent
30| jurisdiction within their respective jurisdictions, upon the
31| sworn affidavit of any person alleging a violation of any of
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the provisions of this part. Such court shall have
jurisdiction, upon hearing and for cause shown, to grant a
tenmporary or permanent injunction restraining any debt
col |l ector persenr fromviolating any provision of this part,
whet her or not there exists an adequate renedy at |aw, and
such injunction, suspension, or revocation shall issue wthout
bond.

Section 4. This act shall take effect July 1, 2000,
and applies to any cause of action accruing on or after that
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEES§U§EEITUTE FOR

Deletes fromthe bill the creatlon of news. 702.11, F.S.
whi ch woul d have provided for a nortgagor's right to receive a
written reinstatenent of Payoff guote after a conpl ai nt
initiating nortgage forecloSure proceedi ngs had been filed and
woul d have exenpted the nortgagee's attorney fromthe
rovisions of part VI of chapter 559, the Florida Consuner
Il ection Practices Act.
Amends s. 559.72, E.S., which pertains _to prohibited Eractlces
under the Florida Consuner Col | ection Practices Act ( A) .
The term "debt collector"” is substituted for the word "person"
throughout t he section. Addltlonally, par agr aphs F18) and (19)
are added to the Iist of activities which debt coliectors
cannot perform Paragraph (18) prohibits comrunication with a
debtor I f the debt collector knows the debtor is represented
by an attorney. Paragraph (19) prohibits charging debtors for
communi cati ons, such as collect calls and telegrans, in which
the true purpose of the connunlcatlon i s conceal ed.
Amends s. 559.77, F.S., which provides for civil renedies

under the FCCPA. Upon adverse adjudication, the defendant will
be Tiable for actual damages and additional statutory damages
of up to $1,000. Punitive dam es may not be awarded. In a
class action, additional statu ¥ damages of up to $1,000 may
be awarded to each naned pl alntlf and an aﬂgregate award of
additional statutory damages not to exceed the | esser

$500, 000 or 1 percent of the defendant's net worth for aI
remai ni ng cl ass nenbers may be awar ded.

Amends s. 559.77, F.S., by addin neM/para?raph (3) and (4).
ParagraPh (3) provides a debt col]ector wi bona fide error

firmative defense. Paragra h (4) provides for a 1 year
Et%tute of limtations fof c s~ brought under s. 559.72,
Amends. s. 559.78, F.S., which prov d es judic I enf or cenment
penaltles under the FECCPA, to su ubstitute th rm " debt
collector" for the word "person.
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