Florida Senate - 2000 CS for SB 804

By the Comm ttee on Fiscal Resource and Senators Saunders and

ary
314-2201-00

1 A bill to be entitled

2 An act relating to entertai nment industry

3 incentives; creating s. 288.1258, F.S.

4 aut hori zi ng entertai nment industry production

5 conpanies to apply for approval by the Ofice

6 of the Film Comm ssioner as a qualified

7 production conpany for the purpose of receiving
8 sal es tax exenptions; directing the office to

9 devel op application procedures; providing for
10 deni al and revocation of a certificate of

11 exenption; providing a penalty for

12 falsification of an application or unauthorized
13 use of a certificate of exenption; providing

14 categories of qualification for a certificate
15 of exenption; providing duties of the

16 Departnent of Revenue with respect to

17 application and issuance of a certificate of

18 exenption for qualified production conpani es;
19 requiring the O fice of the Film Conmi ssioner
20 to keep specified records; requiring an annua
21 report to the Legislature; amending s. 212.031
22 F.S., relating to the tax on the | ease or
23 rental of or license in real property;
24 providing that the exenption for property used
25 as an integral part of the performance of
26 qgual i fi ed production services inures to the
27 t axpayer upon presentation of a certificate of
28 exenption issued under s. 288.1258, F.S.
29 anending s. 212.06, F.S.; providing that the
30 exenption for fabrication |abor used in the
31 production of a qualified notion picture inures
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1 to the taxpayer upon presentation of a

2 certificate of exenption issued under s.

3 288.1258, F.S.; anmending s. 212.08, F.S.

4 providing that the exenption for certain notion

5 pi cture or video equi pnment and sound recording

6 equi pnent shall be a point of sale exenption

7 rat her than by refund; providing that the

8 exenption inures to the taxpayer upon

9 presentation of a certificate of exenption

10 i ssued under s. 288.1258, F.S.; providing that

11 the partial exenption for master tapes,

12 records, filns, or video tapes inures to the

13 t axpayer upon presentation of a certificate of

14 exenption issued under s. 288.1258, F.S.

15 anending s. 213.053, F.S.; authorizing the

16 Depart nent of Revenue to share certain

17 information with the Ofice of the Film

18 Conmi ssi oner; providing effective dates.

19

20| Be It Enacted by the Legislature of the State of Florida:
21

22 Section 1. FEffective July 1, 2000, section 288.1258
23| Florida Statutes, is created to read

24 288. 1258 Entertai nnment industry qualified production
25 | conpani es; application procedure; categories; duties of the
26 | Departnment of Revenue; records and reports. --

27 (1) PRODUCTI ON COVPANI ES AUTHORI ZED TO APPLY. - -

28 (a) Any production conpany engaged in this state in
29 | the production of notion pictures, nade-for-TV notion

30| pictures, television series, comrercial advertising, nusic
31| videos, or sound recordings may subnit an application to the
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Departnent of Revenue to be approved by the Ofice of the Film

Conmi ssioner as a qualified production conpany for the purpose

of receiving a sales and use tax certificate of exenption from

t he Departnent of Revenue.

(b) For the purposes of this section, the term

qual i fi ed producti on conpany" neans any producti on conpany

that has subnitted a properly conpleted application to the

Departnent of Revenue and that is subsequently qualified by

the Ofice of the Fil m Commi ssi oner.
(2) APPLI CATI ON PROCEDURE. - -
(a)1. The Departnent of Revenue will review all

submtted applications for the required information within 10

wor ki ng days after the receipt of a properly conpleted

application, and the Departnent of Revenue will forward the

conpl eted application to the Ofice of the Fil m Conm ssi oner

for approval .

2. The Ofice of the Film Comm ssi oner shall establish

a process by which an entertai nnent industry production

conpany nmay be approved by the office as a qualified

production conpany and nmay receive a certificate of exenption

fromthe Departnent of Revenue for the sal es and use tax
exenpti ons under ss. 212.031, 212.06, and 212.08.
3. Upon deternination by the Ofice of the Film

Conmi ssi oner that a production conpany neets the established

approval criteria and qualifies for exenption, the Ofice of

the Fil m Conmi ssioner shall return the approved application or

application renewal or extension to the Departnent of Revenue,

which shall issue a certificate of exenption

4., The Ofice of the Film Comi ssioner shall deny an

application or application for renewal or extension froma

3
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production conpany if it determines that the production

conpany does not neet the established approval criteria.

(b) The Ofice of the Film Commi ssioner shall devel op

with the cooperation of the Departnent of Revenue and | ocal

governnment entertai nnent industry pronotion agencies, a

standar di zed application formfor use in approving qualified

producti on conpani es.

1. The application formshall include, but not be

limted to, production-related information on enpl oynent,

proposed budgets, planned purchases of itens exenpted from
sal es and use taxes under ss. 212.031, 212.06, and 212.08, a
signed affirmation fromthe applicant that any itens purchased

for which the applicant is seeking a tax exenption are

i ntended for use exclusively as an integral part of

entertai nnent industry preproduction, production, or

post production activities engaged-in prinmarily in this state,

and a signed affirnmation fromthe Ofice of the Film

Conmi ssioner that the infornmation on the application form has

been verified and is correct. In lieu of informati on on

proj ected enpl oynent, proposed budgets, or planned purchases

of exenpted itenms, a producti on conpany seeking a 1-year

certificate of exenption nmay submit summary historical data on

enpl oynent, production budgets, and purchases of exenpted

items related to production activities in this state. Any

i nformati on gathered from producti on conpani es for the

pur poses of this section shall be considered confidenti al

t axpayer information and shall be disclosed only as provided
ins. 213.053.
2. The application formnmay be distributed to

applicants by the Ofice of the Film Comm ssioner or |oca

film comni ssions.

4
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(c) Al applications, renewals, and extensions for

designation as a qualified production conpany shall be

processed by the Ofice of the Fil m Conm ssi oner

(d) In the event that the Departnent of Revenue

determ nes that a production conpany no longer qualifies for a

certificate of exenption, or has used a certificate of

exenption for purposes other than those authorized by this

section and chapter 212, the Departnent of Revenue shal

revoke the certificate of exenption of that production

conpany, and any sales or use taxes exenpted on itens

pur chased or |eased by the production conpany during the tine

such conpany did not qualify for a certificate of exenption or

i mproperly used a certificate of exenption shall becone

i medi ately due to the Departnent of Revenue, along with

interest and penalty as provided by s. 212.12. 1In addition to

the other penalties inposed by |aw, any person who know ngly

and willfully falsifies an application, or uses a certificate

of exenption for purposes other than those authorized by this

section and chapter 212, commits a felony of the third degree,
puni shable as provided in s. 775.082, s. 775.083, and s.
775.084.

(3) CATEGORIES. - -

(a)1. A production conpany may be qualified for

designation as a qualified production conpany for a period of

1 year if the conpany has operated a business in Florida at a

per manent address for a period of 12 consecutive nmonths. Such

a qualified production conpany shall receive a single 1-year

certificate of exenption fromthe Departnment of Revenue for

the sal es and use tax exenptions under ss. 212.031, 212.06,

and 212.08, which certificate shall expire 1 year after

i ssuance or upon the cessation of business operations in the
5
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state, at which tine the certificate shall be surrendered to

t he Departnent of Revenue.

2. The Ofice of the Fil m Conm ssioner shall develop a

net hod by which a qualified production conpany may annual ly

renew a l-year certificate of exenption for a period of up to

5 years without requiring the production conpany to resubmt a

new application during that 5-year peri od.

3. Any qualified production conpany nay subnmit a new

application for a 1l-year certificate of exenption upon the

expiration of that conpany's certificate of exenption

(b)1. A production conpany may be qualified for

designation as a qualified production conpany for a period of

90 days. Such production conpany shall receive a single 90-day

certificate of exenption fromthe Departnment of Revenue for

the sal es and use tax exenptions under ss. 212.031, 212. 06,

and 212.08, which certificate shall expire 90 days after

i ssuance, with extensions contingent upon approval of the

Ofice of the Film Conmm ssioner. The certificate shall be

surrendered to the Departnent of Revenue upon its expiration

2. Any production conpany nmay submit a new application

for a 90-day certificate of exenption upon the expiration of

that conpany's certificate of exenption
(4) DUTIES OF THE DEPARTMENT OF REVENLUE. - -
(a) The Departnent of Revenue shall reviewthe initial

application and notify the applicant of any oni ssions and

request additional information if needed. An application is

conpl ete upon receipt of all requested information. The

Departnent of Revenue shall forward all conplete applications

to the Ofice of the Film Conmm ssioner within 10 worki ng days

after the receipt of a properly conpleted application.

6
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(b) The Departnent of Revenue shall issue a nunbered

certificate of exenption to a qualified producti on conpany

within 5 working days of the receipt of an approved

application, application renewal, or application extension

fromthe Ofice of the Film Conmi ssi oner

(c) The Departnent of Revenue nay adopt such rules and

prescribe and publish such fornms as are necessary to

ef fectuate the purposes of this section or any of the sales

tax exenptions which are reasonably related to the provisions

of this section.

(d) The Departnent of Revenue is authorized to

establish audit procedures in accordance with the provisions
of ss. 212.12, 212.13, and 213.34 which relate to the sal es
tax exenption provisions of this section.

(5) RELATIONSH P OF TAX EXEMPTI ONS TO | NDUSTRY GROWTH,
REPORT TO THE LEG SLATURE. --The O fice of the Film
Conmi ssi oner shall keep annual records fromthe information

provi ded on taxpayer applications for tax exenption

certificates beginning January 1, 2001. These records shal

reflect a percentage conparison of the annual anount of funds

exenpted to the estinmated anount of funds expended in relation

to entertainnment industry products. In addition, the office

shall mmintain data showi ng annual growth in Florida-based

entertai nnent industry conpani es and entertai nment industry

enpl oynent and wages. The O fice of the Fil m Conmi ssioner

shall report this information to the Legislature by no |ater

t han Decenber 1 of each year.

Section 2. Paragraph (a) of subsection (1) of section
212.031, Florida Statutes, is anended to read:
212.031 Lease or rental of or license in rea
property. - -
7
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(1)(a) It is declared to be the legislative intent
that every person is exercising a taxable privilege who
engages in the business of renting, |leasing, letting, or
granting a license for the use of any real property unless
such property is:

1. Assessed as agricultural property under s. 193.461

2. Used exclusively as dwelling units.

3. Property subject to tax on parking, docking, or
storage spaces under s. 212.03(6).

4. Recreational property or the common el enents of a
condom ni um when subject to a | ease between the devel oper or
owner thereof and the condom nium association inits own right
or as agent for the owners of individual condom niumunits or
t he owners of individual condoniniumunits. However, only the
| ease paynents on such property shall be exenpt fromthe tax
i nposed by this chapter, and any other use nade by the owner
or the condom ni um associ ation shall be fully taxabl e under
this chapter.

5. A public or private street or right-of-way and
pol es, conduits, fixtures, and sinilar inprovenents |ocated on
such streets or rights-of-way, occupied or used by a utility
or franchi sed cable tel evision conpany for utility or
communi cations or television purposes. For purposes of this
subparagraph, the term"utility" means any person providing
utility services as defined in s. 203.012. This exception al so
applies to property, excluding buildings, wherever |ocated, on
whi ch ant ennas, cabl es, adjacent accessory structures, or
adj acent accessory equi pnent used in the provision of
cellul ar, enhanced specialized nobile radio, or persona
communi cati ons services are pl aced.

8
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6. A public street or road which is used for
transportation purposes.

7. Property used at an airport exclusively for the
purpose of aircraft landing or aircraft taxiing or property
used by an airline for the purpose of |oading or unloading
passengers or property onto or fromaircraft or for fueling
aircraft.

8.a. Property used at a port authority, as defined in
s. 315.02(2), exclusively for the purpose of oceangoing
vessel s or tugs docking, or such vessels nooring on property
used by a port authority for the purpose of |oading or
unl oadi ng passengers or cargo onto or fromsuch a vessel, or
property used at a port authority for fueling such vessels, or
to the extent that the anpunt paid for the use of any property
at the port is based on the charge for the anount of tonnage
actually inported or exported through the port by a tenant.

b. The anount charged for the use of any property at
the port in excess of the anmobunt charged for tonnage actually
i mported or exported shall remmin subject to tax except as
provi ded i n sub-subparagraph a.

9. Property used as an integral part of the
perfornmance of qualified production services. As used in this
subparagraph, the term"qualified production services" neans
any activity or service perforned directly in connection with
the production of a qualified notion picture, as defined in s.
212.06(1)(b), and includes:

a. Photography, sound and recordi ng, casting, |ocation
managi ng and scouting, shooting, creation of special and
optical effects, anination, adaptation (language, nedia,
el ectronic, or otherw se), technol ogical nodifications,
conput er graphics, set and stage support (such as

9
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el ectricians, lighting designers and operators, greensnen
prop managers and assistants, and grips), wardrobe (design
preparation, and managenent), hair and nakeup (design
production, and application), performng (such as acting,
danci ng, and playing), designing and executing stunts,
coaching, consulting, witing, scoring, conposing,

chor eographi ng, script supervising, directing, producing,
transnitting dailies, dubbing, mxing, editing, cutting,

| oopi ng, printing, processing, duplicating, storing, and
di stributing;

b. The design, planning, engineering, construction
alteration, repair, and nai ntenance of real or persona
property including stages, sets, props, nodels, paintings, and
facilities principally required for the performance of those
services listed in sub-subparagraph a.; and

c. Property managenent services directly related to
property used in connection with the services described in
sub- subparagraphs a. and b

This exenption will inure to the taxpayer upon presentation of

the certificate of exenption issued to the taxpayer under the

provi sions of s. 288.1258.

10. Leased, subl eased, licensed, or rented to a person
providi ng food and dri nk concessionaire services within the
prem ses of a convention hall, exhibition hall, auditorium
stadium theater, arena, civic center, perforning arts center
recreational facility, or any business operated under a pernmit
i ssued pursuant to chapter 550. A person providing retai
concessionaire services involving the sale of food and drink
or other tangi ble personal property within the premi ses of an
airport shall be subject to tax on the rental of real property

10
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used for that purpose, but shall not be subject to the tax on
any license to use the property. For purposes of this

subpar agraph, the term"sal e" shall not include the |easing of
tangi bl e personal property.

11. Property occupi ed pursuant to an instrunent
calling for paynments which the departnent has declared, in a
Techni cal Assi stance Advi senent issued on or before March 15,
1993, to be nontaxable pursuant to rule 12A-1.070(19)(c),
Florida Admi nistrative Code; provided that this subparagraph
shall only apply to property occupied by the sane person
before and after the execution of the subject instrunent and
only to those paynents nmade pursuant to such instrunent,
excl usi ve of renewal s and extensions thereof occurring after
March 15, 1993.

Section 3. Paragraph (b) of subsection (1) of section
212.06, Florida Statutes, is anmended to read:

212.06 Sales, storage, use tax; collectible from
deal ers; "deal er" defined; dealers to collect from purchasers;
| egislative intent as to scope of tax.--

(1)

(b) Except as otherw se provided, any person who
manuf act ures, produces, conmpounds, processes, or fabricates in
any manner tangi ble personal property for his or her own use
shal |l pay a tax upon the cost of the product nanufactured,
produced, conpounded, processed, or fabricated w thout any
deducti on therefrom on account of the cost of material used,
| abor or service costs, or transportation charges,
not wi t hst andi ng the provisions of s. 212.02 defining "cost
price." However, the tax |levied under this paragraph shal
not be inposed upon any person who nmanufactures or produces
el ectrical power or energy, steamenergy, or other energy at a

11
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singl e location, when such power or energy is used directly
and exclusively at such location, or at other locations if the
energy is transferred through facilities of the owner in the
operation of machinery or equipnent that is used to
manuf act ure, process, conpound, produce, fabricate, or prepare
for shipnment tangi bl e personal property for sale or to operate
pol lution control equi pnent, nmintenance equi pnent, or
nmonitoring or control equipnent used in such operations. The
manuf acture or production of electrical power or energy that
is used for space heating, lighting, office equiprment, or
air-conditioning or any other nonmanufacturing, nonprocessing,
nonconpoundi ng, nonproduci ng, nonfabricating, or nonshi pping
activity is taxable. Electrical power or energy consuned or

di ssipated in the transm ssion or distribution of electrica
power or energy for resale is also not taxable. Fabrication

| abor shall not be taxable when a person is using his or her
own equi pnent and personnel, for his or her own account, as a
producer, subproducer, or coproducer of a qualified notion

pi cture. For purposes of this chapter, the term"qualified
notion picture"” neans all or any part of a series of related

i mges, either on film tape, or other enbodi nent, including,
but not linmted to, all itens conprising part of the origina
work and filmrelated products derived therefromas well as
duplicates and prints thereof and all sound recordi ngs created
to acconpany a notion picture, which is produced, adapted, or
altered for exploitation in, on, or through any nedi um or
device and at any location, primarily for entertainnent,
comercial, industrial, or educational purposes. This
exenption for fabrication | abor associated with production of

a qualified notion picture will inure to the taxpayer upon

presentation of the certificate of exenption issued to the
12
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t axpayer under the provisions of s. 288.1258. A person who

manuf actures factory-built buildings for his or her own use in
t he performance of contracts for the construction or

i mprovenent of real property shall pay a tax only upon the
person's cost price of items used in the manufacture of such
bui | di ngs.

Section 4. Paragraph (f) of subsection (5) and
subsection (12) of section 212.08, Florida Statutes, are
amended to read:

212.08 Sales, rental, use, consunption, distribution
and storage tax; specified exenptions.--The sale at retail,
the rental, the use, the consunption, the distribution, and
the storage to be used or consuned in this state of the
following are hereby specifically exenpt fromthe tax inposed
by this chapter.

(5) EXEMPTI ONS; ACCOUNT OF USE. - -

(f) Modtion picture or video equi pnent used in notion
picture or television production activities and sound
recordi ng equi pnment used in the production of nmaster tapes and
nmaster records. --

1. Modtion picture or video equi pnent and sound
recordi ng equi pnent purchased or |eased for use in this state
in production activities is exenpt fromthe tax inposed by

thi s chapter upon—an—affi+trmative—showngby—thepurchaser—or
I I Lot . ey I I I

. iy w I . Cvities The
exenption provided by this paragraph shall inure to the
t axpayer upon presentation of the certificate of exenption

i ssued to the taxpayer under the provisions of s. 288.1258.
I I I  ord—of . I d .
et r I - o . ’ I nd
13
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2. For the purpose of the exenption provided in

subpar agr aph 1.

a. "Mdtion picture or video equipnent" and "sound
recordi ng equi pnent"” includes only equi prent neeting the
definition of "section 38 property" as defined in s.

48(a) (1) (A and (B)(i) of the Internal Revenue Code that is
used by the | essee or purchaser exclusively as an integra

part of production activities; however, notion picture or

vi deo equi pnent and sound recordi ng equi prent does not i nclude
supplies, tape, records, film or video tape used in
productions or other simlar itens; vehicles or vessels; or
general office equipnent not specifically suited to production
activities. In addition, the termdoes not include equi prnent
purchased or |eased by television or radi o broadcasting or
cabl e conpani es |icensed by the Federal Comrunications
Conmi ssi on.

b. "Production activities" neans activities directed
toward t he preparation of a:

(1) Master tape or naster record enbodyi ng sound; or

(I'l1) Mdtion picture or television production which is
produced for theatrical, comrercial, advertising, or
educati onal purposes and utilizes live or animated actions or
a conbi nation of live and ani nmated actions. The notion picture
or television production shall be comrercially produced for

14
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sal e or for showi ng on screens or broadcasting on tel evision
and may be on filmor video tape.

(12) PARTI AL EXEMPTI ON; MASTER TAPES, RECORDS, FI LM
OR VI DEO TAPES. - -

(a) There are exenpt fromthe taxes inposed by this
chapter the gross receipts fromthe sale or |lease of, and the
storage, use, or other consunption in this state of, naster
tapes or naster records enbodying sound, or master filns or
mast er video tapes; except that anounts paid to recording
studi os or notion picture or television studios for the
tangi bl e el enents of such naster tapes, records, filnms, or
vi deo tapes are taxable as otherwi se provided in this chapter
This exenption will inure to the taxpayer upon presentation of

the certificate of exenption issued to the taxpayer under the

provi sions of s. 288.1258.

(b) For the purposes of this subsection, the term

1. "Anounts paid for the tangi ble el enents" does not
i nclude any anounts paid for the copyrightable, artistic, or
ot her intangible elenents of such master tapes, records,
filnms, or video tapes, whether designated as royalties or
ot herwi se, including, but not limted to, services rendered in
produci ng, fabricating, processing, or inprinting tangible
personal property or any other services or production expenses
in connection therewith which may ot herwi se be construed as
constituting a "sale" under s. 212.02.

2. "Mster films or master video tapes" neans filns or
video tapes utilized by the notion picture and tel evision
production industries in nmaking visual inmages for
r epr oducti on.

15
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3. "Master tapes or mmster records enbodyi ng sound"
neans tapes, records, and other devices utilized by the
recording industry in making recordi ngs enbodyi ng sound.

4, "Motion picture or television studio" neans a
facility in which filmor video tape productions or parts of
productions are nmade and which contains the necessary
equi pnrent and personnel for this purpose and includes a nobile
unit or vehicle that is equipped in nmuch the sane nmanner as a
stationary studio and used in the nmaking of filmor video tape
producti ons.

5. "Recording studi o" neans a place where, by neans of
mechani cal or el ectronic devices, voices, nusic, or other
sounds are transnitted to tapes, records, or other devices
capabl e of reproduci ng sound.

6. "Recording industry" neans any person engaged in an
occupation or business of naking recordings enbodyi ng sound
for a livelihood or for a profit.

7. "Mtion picture or television production industry"
neans any person engaged in an occupation or business for a
livelihood or for profit of making visual notion picture or
tel evision visual inmages for showing on screen or television
for theatrical, commercial, advertising, or educationa
pur poses.

Section 5. Effective July 1, 2000, paragraph (r) is
added to subsection (7) of section 213.053, Florida Statutes,
to read:

213.053 Confidentiality and information sharing. --

(7) Notwithstandi ng any other provision of this
section, the departnent may provide:

(r) Information relative to the tax exenpti ons under
ss. 212.031, 212.06, and 212.08 for those persons qualified
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under s. 288.1258 to the Ofice of the Fil m Conm ssioner. The
Departnent of Revenue shall provide the Ofice of the Film

Conmi ssioner with information in the aggregate.

Di scl osure of information under this subsection shall be
pursuant to a witten agreenent between the executive director
and the agency. Such agencies, governnental or
nongovernnental , shall be bound by the sane requirenents of
confidentiality as the Departnent of Revenue. Breach of
confidentiality is a misdeneanor of the first degree,
puni shabl e as provided by s. 775.082 or s. 775.083.

Section 6. Except as otherw se provided in this act,
this act shall take effect January 1, 2001

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUggIITUTE FOR

The Connlttee Substlt ute transferred fromthe Ofice of the

5'{ nnlsS|oner to the Departnent of Revenue, the foll ow ng
uti es

- Review of all subnitted applications;

- Forwarding of conpleted applications to the Office of the
Fi | m Conm ssioner; and

- Issuance of nunbered certificates of exenption
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