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By the Conmittee on Judiciary and Representatives Byrd and
Mur man

1 Abill to be entitled

2 An act relating to driving or boating under the
3 i nfl uence of al cohol or controll ed substances;
4 anending s. 316.193, F.S.; reducing the nunber
5 of convictions required for a felony DU

6 anmendi ng conditions for conviction in cases of
7 accident, serious bodily injury, or death;

8 renoving a cross reference; allowing a | aw

9 enforcenent officer to place a person in

10 protective custody under certain circunstances;
11 requiring a person placed in protective custody
12 to pay reasonabl e costs of eval uation and

13 treat nent under certain circunstances; anendi ng
14 s. 316.1932, F.S.; requiring a | aw enforcenent
15 officer to informa person that refusal to

16 submt to certain tests is a m sdeneanor

17 anmending s. 316.1933, F.S.; requiring a person
18 to submit to a blood test under certain

19 ci rcunstances; providing that the test need not
20 be incidental to a |awful arrest; providing

21 that a breath al cohol test may substitute for a
22 bl ood al cohol test under certain circunstances;
23 creating s. 316.1939, F.S.; providing a penalty
24 for refusing to subnmit to a chenical test of

25 breath, urine, or blood; providing application
26 anending s. 327.35, F.S.; reducing the nunber
27 of convictions required for a felony BU

28 anmendi ng conditions for conviction in cases of
29 accident, serious bodily injury, or death;

30 correcting cross references; allowing a | aw

31 enforcenent officer to place a person in
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1 protective custody under certain circunstances;
2 requiring a person placed in protective custody
3 to pay reasonabl e costs of eval uation and

4 treatnent under certain circunstances; anendi ng
5 s. 327.352, F.S.; requiring a | aw enforcenent

6 officer to informa person that refusal to

7 submt to certain tests is a m sdeneanor

8 anending s. 327.353, F.S.; requiring a person

9 to submit to a blood test under certain

10 ci rcunstances; providing that the test need not
11 be incidental to a |lawful arrest; providing

12 that a breath al cohol test may substitute for a
13 bl ood al cohol test under certain circunstances;
14 creating s. 327.359, F.S.; providing a penalty
15 for refusing to submit to a chenmical test of

16 breath, urine, or blood; providing application
17 creating s. 397.6755, F.S.; specifying grounds
18 for which a court may determine that criteria
19 exi st for involuntary adm ssion and treatnent
20 of certain persons; requiring paynent for such
21 evaluation and treatnent froma certain fund;
22 requiring persons placed in such involuntary
23 custody to rei nburse the provider of services
24 under certain circunstances; anending s.
25 921.0022, F.S.; including certain BU offenses
26 within the of fense severity ranking chart;
27 anending s. 938.07, F.S.; providing for
28 application of a fee to persons found guilty of
29 boati ng under the influence; correcting a cross
30 reference; providing an effective date.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2), (3), (4), and (9) of
section 316.193, Florida Statutes, are anended to read:

316.193 Driving under the influence; penalties.--

(2)(a) Except as provided in paragraph (b), subsection
(3), or subsection (4), any person who is convicted of a
vi ol ation of subsection (1) shall be punished:

1. By a fine of:

a. Not less than $250 or nore than $500 for a first
convi cti on.

b. Not less than $500 or nore than $1,000 for a second
convi cti on—

e—Net—tess—than—$1,000—o0+—rmpre—than—$2560for—=a
thi+d—eonvietion; and

2. By inprisonment for

Not more than 6 nonths for a first conviction

b. Not nore than 9 nonths for a second conviction

e—Net—rore—than—12rmonths—for—athird—conviection—

(b) Any person who is convicted of a third feurth or
subsequent violation of this section is guilty of a felony of

the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084; however, the fine inposed for such
third feurttr or subsequent violation may be not |ess than
$1, 000.

(3) Any person:

(a) Who is in violation of subsection (1);

(b) \Who operates a vehicle; and

(c) W, by reason of such operation, causes or
contributes to the cause of:

3
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1. Danmge to the property or person of another conmits
a m sdeneanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083.

2. Serious bodily injury to another, as defined in s.
316. 1933, conmmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. The death of any human being commits DU
mansl| aughter, and commts:

a. A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

b. A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if:

(1) At the tinme of the crash, the person knew, or
shoul d have known, that the crash occurred; and

(I'l1) The person failed to give information and render
aid as required by s. 316. 062.

(4) Any person who is convicted of a violation of
subsection (1) and who has a bl ood-al cohol |evel or
breat h-al cohol |evel of 0.20 or higher, or any person who is
convicted of a violation of subsection (1) and who at the tine
of the offense was acconpanied in the vehicle by a person
under the age of 18 years, shall be punished:

(a) By a fine of:

1. Not less than $500 or nore than $1,000 for a first
convi cti on.

2. Not less than $1,000 or nore than $2,000 for a
second convi cti on.

3. Not less than $2, 000 e+—+otre—than—$5-0006 for a
third or subsequent conviction.

(b) By inprisonnent for
1. Not nore than 9 nonths for a first conviction
4
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2. Not nore than 12 nonths for a second conviction
3—Net—rmpre—than—12mnths—for—athirdeconvietion—

For the purposes of this subsection, afry—econviectton—+for—a
viotatioen—of—s—3274-35;only the instant offense is required

to be a violation of subsection (1) by a person who has a
bl ood- al cohol | evel or breath-al cohol |evel of 0.20 or higher

(9)(a) A person who is arrested for a violation of
this section nmay not be rel eased from custody:

1.ta)y Until the person is no |onger under the
i nfl uence of al coholic beverages, any chem cal substance set
forth ins. 877.111, or any substance controll ed under chapter
893 and affected to the extent that his or her norna
faculties are inpaired;

2.{b)y Until the person's bl ood-al cohol |evel or
br eat h-al cohol level is |less than 0.05; or

3.f€)y Until 8 hours have el apsed fromthe time the
person was arrested.

(b) The arresting officer nmay place the person in

protective custody pursuant to s. 397.6772 if:

1. The person has previously been convicted of a

violation of this section or s. 327.35;

2. The person's bl ood-al cohol |evel or breath-al coho

| evel, as deternined by a test conducted incident to the

person's arrest, was 0.20 or greater

3. The person, by reason of operation of a notor

vehi cl e, has caused death or serious bodily injury as defined
ins. 316.1933; or
4. The person is on pretrial release for a previous

of fense under this section or s. 327.35.

5
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1| The election to place a person in protective custody nay be

2| done at the tinme of arrest but transfer of the person to a

3| facility shall not occur prior to the conclusion of the tine
4| period set forth in paragraph (a) or the tine that the person
5]is released on bail, whichever is later. The provisions of

6| this paragraph are in addition to, not in lieu of, the

7 | provisions of subsection (5). A court shall order any person
8| placed in protective custody pursuant to this paragraph who is
9 | subsequently convicted of a violation of this section to pay
10 | the reasonabl e costs of evaluation and treatnent.

11 Section 2. Section 316.1932, Florida Statutes, is

12 | anended to read:

13 316.1932 Breath, blood, and urine tests for al cohol
14 | chemical substances, or controlled substances; inplied

15| consent; refusal rght—to—+efuse.--

16 (1) (a) Any person who accepts the privil ege extended
17 | by the laws of this state of operating a notor vehicle within
18 | this state is, by so operating such vehicle, deened to have
19 | given his or her consent to subnit to an approved chenmica

20| test or physical test including, but not Iinited to, an

21| infrared light test of his or her breath for the purpose of
22 | determining the alcoholic content of his or her blood or

23| breath, and to a urine test for the purpose of detecting the
24 | presence of chemical substances as set forth in s. 877.111 or
25| controll ed substances, if the person is lawfully arrested for
26 | any offense allegedly comritted while the person was driving
27 | or was in actual physical control of a notor vehicle while

28 | under the influence of alcoholic beverages, chem ca

29 | substances, or controll ed substances. The chem cal or

30 | physical breath test nust be incidental to a |awful arrest and
31| adnministered at the request of a |l aw enforcenent officer who

6
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1| has reasonabl e cause to believe such person was driving or was
2] in actual physical control of the notor vehicle within this

3| state while under the influence of al coholic beverages. The

4 | urine test nmust be incidental to a lawful arrest and

5] adm nistered at a detention facility or any other facility,

6 | nobile or otherwi se, which is equi pped to adnini ster such

7| tests at the request of a | aw enforcenent officer who has

8 | reasonabl e cause to believe such person was driving or was in
9 | actual physical control of a notor vehicle within this state
10 | whil e under the influence of controlled substances. The urine
11| test shall be administered at a detention facility or any

12 | other facility, nobile or otherw se, which is equipped to

13 | admi ni ster such tests in a reasonable nanner that will ensure
14 | the accuracy of the specinen and naintain the privacy of the
15| individual involved. The admi nistration of one type of test

16 | does not preclude the adm nistration of another type of test.
17 | The person shall be told that his or her failure to subnit to
18 | any lawful test of his or her breath or urine, or both, is a
19 | ni sdeneanor and, in addition,will result in the suspension of
20| the person's privilege to operate a notor vehicle for a period
21| of 1 year for a first refusal, or for a period of 18 nonths if
22| the driving privilege of such person has been previously

23 | suspended as a result of a refusal to subnit to such a test or
24 | tests. The refusal to submt to a chemical or physical breath
25| test or to a urine test upon the request of a |aw enforcenent
26 | officer as provided in this section is adnissible into

27 | evidence in any criminal proceeding.

28 (b)1. The bl ood-al cohol I|evel nust be based upon grans
29 | of al cohol per 100 milliliters of blood. The breath-al coho

30| I evel must be based upon grans of al cohol per 210 liters of

31 | breath.
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1 2. An analysis of a person's breath, in order to be

2 | considered valid under this section, nmust have been perforned
3| substantially according to nethods approved by the Departnent
4| of Law Enforcenent. For this purpose, the departnment nay

5| approve satisfactory techni ques or nethods. Any insubstanti al
6 | differences between approved techni ques and actual testing

7 | procedures in any individual case do not render the test or

8| test results invalid.

9 (c) Any person who accepts the privil ege extended by
10| the laws of this state of operating a notor vehicle within

11| this state is, by operating such vehicle, deened to have given
12 | his or her consent to subnt to an approved blood test for the
13 | purpose of determning the alcoholic content of the blood or a
14 | bl ood test for the purpose of determ ning the presence of

15 | chemical substances or controlled substances as provided in

16 [ this section if there is reasonable cause to believe the

17 | person was driving or in actual physical control of a notor

18 | vehicle while under the influence of al coholic beverages or

19 | chemical or controlled substances and the person appears for
20| treatnent at a hospital, clinic, or other nedical facility and
21| the admnistration of a breath or urine test is inpractical or
22 | inpossible. As used in this paragraph, the term"other nedica
23| facility" includes an anbul ance or other nedical energency
24 | vehicle. The blood test shall be perforned in a reasonabl e
25 | manner. Any person who is incapable of refusal by reason of
26 | unconsci ousness or other nental or physical condition is
27 | deened not to have withdrawn his or her consent to such test.
28 | A blood test may be adnini stered whether or not the person is
29 | told that his or her failure to submt to such a blood test is
30| a nmisdeneanor and, in addition,will result in the suspension
31| of the person's privilege to operate a notor vehicle upon the
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public highways of this state. Any person who is capabl e of
refusal shall be told that his or her failure to submt to
such a blood test is a m sdeneanor and, in addition,wl|

result in the suspension of the person's privilege to operate
a notor vehicle for a period of 1 year for a first refusal, or
for a period of 18 nonths if the driving privilege of the
person has been suspended previously as a result of a refusa
to submit to such a test or tests. The refusal to subnit to a
bl ood test upon the request of a | aw enforcenent officer is
admi ssible in evidence in any crininal proceeding.

(d) If the arresting officer does not request a
chem cal or physical breath test of the person arrested for
any of fense allegedly conmitted while the person was driving
or was in actual physical control of a notor vehicle while
under the influence of alcoholic beverages or controlled
substances, such person nmay request the arresting officer to
have a chenical or physical test nade of the arrested person's
breath or a test of the urine or blood for the purpose of
determ ning the alcoholic content of the person's blood or
breath or the presence of chenical substances or controlled
substances; and, if so requested, the arresting officer shal
have the test perforned.

(e)1. By applying for a driver's license and by
accepting and using a driver's license, the person hol ding the
driver's license is deened to have expressed his or her
consent to the provisions of this section

2. A nonresident or any other person driving in a
status exenpt fromthe requirenents of the driver's |license
law, by his or her act of driving in such exenpt status, is
deened to have expressed his or her consent to the provisions
of this section.

9
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3. A warning of the consent provision of this section
shal |l be printed above the signature Iine on each new or
renewed driver's |icense.

(f)1. The tests determning the weight of al cohol in
t he defendant's bl ood or breath shall be admi nistered at the
request of a |law enforcenent officer substantially in
accordance with rules of the Departnent of Law Enforcenent.
Such rul es nust specify precisely the test or tests that are
approved by the Departnent of Law Enforcenment for reliability
of result and ease of adnministration, and nust provide an
approved net hod of administration which nust be followed in
all such tests given under this section. However, the failure
of a law enforcenent officer to request the w thdrawal of
bl ood does not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

2.a. Only a physician, certified paranedic, registered
nurse, licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technol ogist, or technician, acting at
the request of a | aw enforcenent officer, may wi thdraw bl ood
for the purpose of determning its al coholic content or the
presence of chenical substances or controll ed substances
t herein. However, the failure of a | aw enforcenent officer to
request the withdrawal of blood does not affect the
adm ssibility of a test of blood w thdrawn for nedica
pur poses.

b. Notwi thstanding any provision of |aw pertaining to
the confidentiality of hospital records or other nedica
records, if a health care provider, who is providing nedica
care in a health care facility to a person injured in a notor
vehi cl e crash, becones aware, as a result of any blood test

10
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perforned in the course of that nedical treatnent, that the
person's bl ood-al cohol |evel neets or exceeds the

bl ood- al cohol |evel specified ins. 316.193(1)(b), the health
care provider may notify any |aw enforcenent officer or |aw
enf orcenent agency. Any such notice nust be given within a
reasonable tine after the health care provider receives the
test result. Any such notice shall be used only for the

pur pose of providing the | aw enforcenent officer with
reasonabl e cause to request the withdrawal of a blood sanple
pursuant to this section

c. The notice shall consist only of the nane of the
person being treated, the name of the person who drew the
bl ood, the bl ood-al cohol |evel indicated by the test, and the
date and tinme of the administration of the test.

d. Nothing contained in s. 395.3025(4), s. 455.667, or
any applicable practice act affects the authority to provide
notice under this section, and the health care provider is not
consi dered to have breached any duty owed to the person under
s. 395.3025(4), s. 455.667, or any applicable practice act by
providing notice or failing to provide notice. It shall not be
a breach of any ethical, noral, or legal duty for a health
care provider to provide notice or fail to provide noti ce.

e. Acivil, crimnal, or admnistrative action may not
be brought agai nst any person or health care provider
participating in good faith in the provision of notice or
failure to provide notice as provided in this section. Any
person or health care provider participating in the provision
of notice or failure to provide notice as provided in this
section shall be inmune fromany civil or crinmnal liability
and from any professional disciplinary action with respect to
the provision of notice or failure to provide notice under

11
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this section. Any such participant has the sane inmunity with
respect to participating in any judicial proceedings resulting
fromthe notice or failure to provide noti ce.

3. The person tested nay, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw bl ood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the
direction of the |law enforcenent officer for the purpose of
determ ning the anount of al cohol in the person's blood or
breath or the presence of chenical substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chenical or physical test
of his or her breath. The failure or inability to obtain an
i ndependent test by a person does not preclude the
adm ssibility in evidence of the test taken at the direction
of the | aw enforcenent officer. The |law enforcenment officer
shall not interfere with the person's opportunity to obtain
t he i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
information concerning the test taken at the direction of the
| aw enforcenent officer shall be nade available to the person
or his or her attorney.

5. A hospital, clinical laboratory, nedical clinic, or
simlar nmedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed

12
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clinical laboratory director, supervisor, technol ogist, or
technician, or other person assisting a | aw enforcenent

of ficer does not incur any civil or crimnal liability as a
result of the withdrawal or analysis of a blood or urine

speci nen, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardless of whether or not the
subj ect resisted administration of the test.

(2) The results of any test adninistered pursuant to
this section for the purpose of detecting the presence of any
control |l ed substance shall not be adm ssible as evidence in a
crimnal prosecution for the possession of a controlled
subst ance.

(3) Notwithstandi ng any provision of law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the alcoholic content of the
bl ood or breath or the presence of chenical substances or
control |l ed substances in the bl ood obtained pursuant to this
section shall be released to a court, prosecuting attorney,
defense attorney, or |law enforcenent officer in connection
with an alleged violation of s. 316.193 upon request for such
i nformati on.

Section 3. Subsection (1) of section 316.1933, Florida
Statutes, is anended to read:

316.1933 Blood test for inpairnent or intoxication in
cases of death or serious bodily injury; right to use
reasonabl e force. --

(1) (a) Netwithstanding—any recoghtzed—abitity—to
refuse—to—submt—to—thetestsprovided—in—s—316-—1932or—any

. I I heimolied I ’
If a law enforcenment officer has probable cause to believe
13
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1| that a notor vehicle driven by or in the actual physica

2| control of a person under the influence of alcoholic

3 | beverages, any chenical substances, or any controlled

4 | substances has caused the death or serious bodily injury of a
5| human bei ng, stuch—person—shaH——submt—upon—thereguest—of a
6| | aw enforcenent officer shall require the person driving or in
7 | actual physical control of the notor vehicle to subnit+to a

8| test of the person's blood for the purpose of determning the
9| al coholic content thereof or the presence of chem ca

10 | substances as set forth in s. 877.111 or any substance

11| control l ed under chapter 893. The | aw enforcenent officer may
12 | use reasonable force if necessary to require such person to
13 | subnit to the administration of the blood test. The bl ood

14 | test shall be performed in a reasonabl e manner

15| Notwithstanding s. 316.1932, the testing required by this

16 | paragraph need not be incidental to a | awmful arrest of the

17 | person.

18 (b) The term"serious bodily injury" neans an injury

19 | to any person, including the driver, which consists of a

20 | physical condition that creates a substantial risk of death,
21 | serious personal disfigurenent, or protracted |oss or

22 | inpai rnment of the function of any bodily nenber or organ.

23 (c) The law enforcenent officer shall offer any person
24 | subject to a blood test under this subsection the opportunity
25| to subnmt to an approved chemical test of the person's breath
26 | and, if the person subnits to the test and a valid reading is
27 | obtai ned, the blood test shall be waived. This paragraph

28 | shall not apply to any person who i s unconsci ous or whose

29 | nental or physical condition does not allow the adninistration
30| of a breath test or any person whomthe | aw enforcenent

31| officer has probable cause to believe was operating a notor

14
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vehi cl e under the influence of any cheni cal substances as set

forth ins. 877.111 or any controll ed substances.
Section 4. Section 316.1939, Florida Statutes, is
created to read

316. 1939 Refusal to subnit to testing; penalties.--

(1) Any person who refuses to subnit to a chenica

test of his or her breath, blood, or urine, as described in s.

316. 1932, upon the request of a |l aw enforcenent officer who

has reasonabl e cause to believe such person was driving or was

in actual physical control of a nmotor vehicle while under the

i nfl uence of al coholic beverages, chem cal substances, or

control | ed substances, commts a m sdeneanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083.

(2) The disposition of any administrative proceeding

that relates to the suspension of a person's driving privilege

does not affect a crimnal action under this section

(3) The disposition of a crininal action under this

section does not affect any adm nistrative proceedi ng that

relates to the suspension of a person's driving privilege.
Section 5. Subsections (2), (3), (4), and (8) of
section 327.35, Florida Statutes, are anended to read:

327.35 Boating under the influence; penalties;
"desi gnated drivers".--

(2)(a) Except as provided in paragraph (b), subsection
(3), or subsection (4), any person who is convicted of a
vi ol ation of subsection (1) shall be punished:

1. By a fine of:

a. Not less than $250 or nore than $500 for a first
convi cti on.

b. Not l|ess than $500 or nore than $1,000 for a second
convi cti on—

15
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e—Net—tess—than—$1,000—o+—mre—than—$2560for—=a
thi+d—eonvietion; and

2. By inprisonment for

Not nore than 6 nonths for a first conviction

b. Not nore than 9 nonths for a second conviction

e—Not—mre—than—12nonths—for—athi+rd—convietion—

(b) Any person who is convicted of a third feurth or
subsequent violation of this section is guilty of a felony of

the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084; however, the fine inposed for such
third feurttr or subsequent violation may not be | ess than
$1, 000.

(3) Any person:

(a) Who is in violation of subsection (1);

(b) \Who operates a vessel; and

(c) Wo, by reason of such operation, causes or
contributes to the cause of:

1. Danmge to the property or person of another conmits
a m sdeneanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083.

2. Serious bodily injury to another, as defined in s.
327. 353 3161933, conmits a felony of the third degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.

3. The death of any human being commits BU
mansl| aughter, and commts:

a. A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

b. A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if:

16
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1 (1) At the tine of the accident, the person knew, or
2 | shoul d have known, that the acci dent occurred; and

3 (I'1) The person failed to give information and render
4] aid as required by s. 327.30 316062

5

6 | This sub-subparagraph does not require that the person knew

7| that the accident resulted in injury or death.

8 (4) Any person who is convicted of a violation of

9 | subsection (1) and who has a bl ood-al cohol |evel or

10 | breat h-al cohol |evel of 0.20 or higher, or any person who is
11| convicted of a violation of subsection (1) and who at the tine
12 | of the offense was acconpanied in the vessel by a person under
13 | the age of 18 years, shall be punished:

14 (a) By a fine of:

15 1. Not less than $500 or nore than $1,000 for a first
16 | convicti on.

17 2. Not less than $1,000 or nore than $2,000 for a

18 | second conviction

19 3. Not less than $2, 000 e+——+otre—than—$5-000 for a

20| third or subsequent conviction

21 (b) By inprisonnent for

22 1. Not nore than 9 nonths for a first conviction

23 2. Not nore than 12 nonths for a second conviction

24 3F—Net—rore—than—12rmonths—for—athird—conviction—

25

26 | For the purposes of this subsection, only the instant offense
27 |is required to be a violation of subsection (1) by a person
28 | who has a bl ood-al cohol |evel or breath-al cohol |evel of 0.20
29 | or hi gher.

30 (8)(a) A person who is arrested for a violation of

31| this section may not be rel eased from cust ody:

17
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1.ta)y Until the person is no |onger under the
i nfl uence of al coholic beverages, any chem cal substance set
forth ins. 877.111, or any substance controll ed under chapter
893 and affected to the extent that his or her norna
faculties are inpaired;

2.{b)y Until the person's bl ood-al cohol |evel or
br eat h-al cohol level is |less than 0.05; or

3.f€) Until 8 hours have el apsed fromthe time the
person was arrested.

(b) The arresting officer nmay place the person in

protective custody pursuant to s. 397.6772 if:

1. The person has previously been convicted of a

violation of this section or s. 316.193;

2. The person's bl ood-al cohol |evel or breath-al coho

| evel, as deternined by a test conducted incident to the

person's arrest, was 0.20 or greater

3. The person, by reason of operation of a vessel, has

caused death or serious bodily injury as defined in s.
327.353; or
4., The person is on pretrial release for a previous

of fense under this section or s. 316.193.

The election to place a person in protective custody nay be

done at the tine of arrest but transfer of the person to a

facility shall not occur prior to the conclusion of the tine

period set forth in paragraph (a). The provisions of this

paragraph are in addition to, not in lieu of, the provisions

of subsection (5). A court shall order any person placed in

protective custody pursuant to this paragraph, who is

subsequently convicted of a violation of this section, to pay

t he reasonabl e costs of eval uation and treatnent.
18
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1 Section 6. Section 327.352, Florida Statutes, is

2 | anended to read:

3 327.352 Breath, blood, and urine tests for al cohol

4 | chem cal substances, or controlled substances; inplied

5| consent; refusal right—te—refuse.--

6 (1) (a) The Legislature declares that the operation of
7| a vessel is a privilege that nust be exercised in a reasonable
8 | manner. In order to protect the public health and safety, it
9]|is essential that a lawful and effective neans of reducing the
10 | incidence of boating while inpaired or intoxicated be

11 | established. Therefore, any person who accepts the privil ege
12 | extended by the laws of this state of operating a vesse

13| within this state is, by so operating such vessel, deened to
14 | have given his or her consent to subnmit to an approved

15| chemical test or physical test including, but not limted to,
16 | an infrared light test of his or her breath for the purpose of
17 | determining the al coholic content of his or her blood or

18 | breath, and to a urine test for the purpose of detecting the
19 | presence of chenical substances as set forth in s. 877.111 or
20| controll ed substances, if the person is lawfully arrested for
21| any offense allegedly comitted while the person was operating
22 | a vessel while under the influence of alcoholic beverages,

23 | chem cal substances, or controll ed substances. The chem ca
24 | or physical breath test nust be incidental to a | awmful arrest
25| and admini stered at the request of a | aw enforcenent officer
26 | who has reasonabl e cause to believe such person was operating
27 | the vessel within this state while under the influence of

28 | al coholic beverages. The urine test nust be incidental to a
29 | lawful arrest and administered at a detention facility or any
30| other facility, nobile or otherwi se, which is equipped to

31| admini ster such tests at the request of a |aw enforcenent

19
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1| officer who has reasonabl e cause to believe such person was

2| operating a vessel within this state while under the influence
3| of controlled substances. The urine test shall be adm nistered
4] at a detention facility or any other facility, nobile or

5| otherwi se, which is equi pped to admi nister such tests in a

6 | reasonabl e manner that will ensure the accuracy of the

7 | specinen and nmaintain the privacy of the individual involved.
8 | The administration of one type of test does not preclude the

9| adm ni stration of another type of test. The person shall be
10| told that his or her failure to subnit to any | awful test of
11| his or her breath or urine, or both, is a m sdeneanor and, in
12| addition,will result in a civil penalty of $500. The refusa

13| to subnit to a chem cal or physical breath or urine test upon
14 | the request of a |l aw enforcenent officer as provided in this
15| section is adnissible into evidence in any crimna

16 | proceedi ng.

17 (b)1. The bl ood-al cohol |evel nust be based upon grans
18 | of alcohol per 100 milliliters of blood. The breath-al coho

19 | I evel nust be based upon grans of al cohol per 210 liters of

20 | breath.

21 2. An analysis of a person's breath, in order to be

22 | considered valid under this section, nust have been perforned
23 | substantially according to nethods approved by the Depart nent
24 | of Law Enforcenent. For this purpose, the departnent nay

25 | approve satisfactory techni ques or nethods. Any insubstantial
26 | di fferences between approved techni ques and actual testing

27 | procedures in any individual case do not render the test or

28 | test results invalid.

29 (c) Any person who accepts the privil ege extended by
30| the laws of this state of operating a vessel within this state
31| is, by operating such vessel, deened to have given his or her

20
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consent to submt to an approved blood test for the purpose of
determ ning the alcoholic content of the blood or a blood test
for the purpose of deternining the presence of chemica
substances or controlled substances as provided in this
section if there is reasonable cause to believe the person was
operating a vessel while under the influence of alcoholic
beverages or chemcal or controlled substances and the person
appears for treatnent at a hospital, clinic, or other nedica
facility and the adm nistration of a breath or urine test is

i mpractical or inpossible. As used in this paragraph, the term
"other nedical facility" includes an anmbul ance or other

nedi cal energency vehicle. The blood test shall be perforned
in a reasonable manner. Any person who is incapable of

refusal by reason of unconsciousness or other nental or
physical condition is deened not to have withdrawn his or her
consent to such test. Any person who is capable of refusa
shall be told that his or her failure to subnmit to such a

bl ood test is a nmisdeneanor and, in addition,will result in a

civil penalty of $500. The refusal to submit to a bl ood test
upon the request of a |law enforcenent officer shall be
admi ssible in evidence in any crininal proceeding.

(d) If the arresting officer does not request a
chem cal or physical breath test of the person arrested for
any offense allegedly conmitted while the person was operating
a vessel while under the influence of alcoholic beverages or
control |l ed substances, the person may request the arresting
officer to have a chemical or physical test made of the
arrested person's breath or a test of the urine or blood for
t he purpose of determ ning the al coholic content of the
person's blood or breath or the presence of chem ca

21
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substances or controlled substances; and, if so requested, the
arresting officer shall have the test perforned

(e)1. The tests determning the weight of al cohol in
t he defendant's bl ood or breath shall be admi nistered at the
request of a |law enforcenment officer substantially in
accordance with rules of the Departnent of Law Enforcenent.
Such rul es nust specify precisely the test or tests that are
approved by the Departnent of Law Enforcenment for reliability
of result and ease of adninistration, and nust provide an
approved net hod of administration which nust be followed in
all such tests given under this section. However, the failure
of a law enforcenent officer to request the w thdrawal of
bl ood does not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

2. Only a physician, certified paranedic, registered
nurse, licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technologist, or technician, acting at
the request of a | aw enforcenent officer, may wi thdraw bl ood
for the purpose of determning its al coholic content or the
presence of chenical substances or controll ed substances
t herein. However, the failure of a | aw enforcenent officer to
request the withdrawal of bl ood does not affect the
adm ssibility of a test of blood w thdrawn for nedica
pur poses.

3. The person tested nay, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw blood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the

22

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 2000 CS/ HB 983
687-132-00

direction of the |law enforcenent officer for the purpose of
determ ning the anount of al cohol in the person's blood or
breath or the presence of chenical substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chenical or physical test
of his or her breath. The failure or inability to obtain an

i ndependent test by a person does not preclude the

adm ssibility in evidence of the test taken at the direction
of the | aw enforcenent officer. The |law enforcenment officer
shall not interfere with the person's opportunity to obtain

t he i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
information concerning the test taken at the direction of the
| aw enforcenent officer shall be nade available to the person
or his or her attorney.

5. A hospital, clinical laboratory, nedical clinic, or
simlar nmedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed
clinical laboratory director, supervisor, technol ogist, or
technician, or other person assisting a | aw enforcenent
of ficer does not incur any civil or crimnal liability as a
result of the withdrawal or analysis of a blood or urine
speci nen, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardless of whether or not the
subj ect resisted administration of the test.

23
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(2) The results of any test adninistered pursuant to
this section for the purpose of detecting the presence of any
control |l ed substance shall not be admi ssible as evidence in a
crimnal prosecution for the possession of a controlled
subst ance.

(3) Notwithstandi ng any provision of |law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the alcoholic content of the
bl ood or breath or the presence of chenical substances or
control |l ed substances in the bl ood obtained pursuant to this
section shall be released to a court, prosecuting attorney,
defense attorney, or |law enforcenent officer in connection
with an alleged violation of s. 327.35 upon request for such
i nformati on.

Section 7. Subsection (1) of section 327.353, Florida
Statutes, is anended to read:

327.353 Blood test for inpairnent or intoxication in
cases of death or serious bodily injury; right to use
reasonabl e force. --

(1) (a) Netwithstanding—any recoghized—abitity—to
refuse—to—submt—to—thetestsprovidet—+n—s—324-3526r—any

. I I hemrolied I ’
If a law enforcenment officer has probable cause to believe
that a vessel operated by a person under the influence of
al cohol i c beverages, any chenical substances, or any
control |l ed substances has caused the death or serious bodily
injury of a human bei ng, the—person—shat—subrit—upon—the
reguest—of a | aw enforcenent officer shall require the person

operating or in actual physical control of the vessel to

submt;to a test of the person's blood for the purpose of
determ ning the alcoholic content thereof or the presence of
24

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2000 CS/ HB 983
687-132-00

1| chenical substances as set forth in s. 877.111 or any

2 | substance control |l ed under chapter 893. The | aw enforcenent

3| officer my use reasonable force if necessary to require the
4 | person to subnit to the administration of the blood test. The
5| bl ood test shall be perforned in a reasonabl e manner

6 | Notwithstanding s. 327.352, the testing required by this

7 | paragraph need not be incidental to a |awful arrest of the

8 | person.

9 (b) The term"serious bodily injury" neans an injury

10| to any person, including the operator, which consists of a

11 | physical condition that creates a substantial risk of death,
12 | serious personal disfigurenent, or protracted | oss or

13 | i mpai rnent of the function of any bodily nenber or organ.

14 (c) The law enforcenent officer shall offer any person
15| subject to a blood test under this subsection the opportunity
16 | to subnit to an approved chemical test of the person's breath
17 1 and, if the person submits to the test and a valid reading is
18 | obtai ned, the bl ood test shall be waived. This paragraph shal
19 | not apply to any person who i s unconsci ous or whose nental or
20 | physical condition does not allow the admnistration of a
21| breath test or any person whomthe | aw enforcenent officer has
22 | probabl e cause to believe was operating a vessel under the
23 | influence of any chenical substances as set forth in s.
24 |1 877.111 or any controll ed substances.
25 Section 8. Section 327.359, Florida Statutes, is
26 | created to read:
27 327.359 Refusal to subnmit to testing;, penalties.--
28 (1) Any person who refuses to subnit to a chenica
29| test of his or her breath, blood, or urine, as described in s.
30| 327.352, upon the request of a |l aw enforcenent officer who has
31 | reasonabl e cause to believe such person was driving or was in
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actual physical control of a vessel while under the influence

of al coholic beverages, chenical substances, or controlled

substances, conmits a msdeneanor of the first degree,
puni shable as provided in s. 775.082 or s. 775.083.
(2) The disposition of any administrative proceeding

that relates to the suspension of a person's driving privil ege

does not affect a crimnal action under this section

(3) The disposition of a crininal action under this

section does not affect any adm nistrative proceedi ng that

relates to the suspension of a person's driving privilege.
Section 9. Section 397.6755, Florida Statutes, is
created to read

397.6755 Evidence of criteria for involuntary

admi ssions and involuntary treatnent; funding.--

(1) In addition to any other ground that nmay give rise

to a finding that a person has |ost the power of self-contro

With respect to substance use and is likely to inflict

physical harmon hinself or herself or another, a court nay

find that a person has |lost the power of self-control with

respect to substance use and is likely to inflict physica

harmon hinself or herself or another if the person has been
arrested for a violation of s. 316.193 or s. 327.35, and:

(a) The person has previous to the arrest been
convicted of a violation of s. 316.193 or s. 327.35;

(b) The person's bl ood-al cohol |evel or breath-al coho

| evel, as deternined by a test conducted incident to the

person's arrest, was 0.20 or greater

(c) The person, by reason of operation of a notor

vehicle or a vessel, has caused death or serious bodily injury
as defined in s. 316.1933 or s. 327.353; or

26
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(d) The person is on pretrial release for a previous
of fense under s. 316.193 or s. 327.35.
(2) Any person who neets the criteria for involuntary

admi ssion pursuant to s. 397.675, who was placed in protective
custody pursuant to s. 316.193(9)(b) or s. 327.35(8)(b), and
who is a qualified resident as defined in s. 212.055(4)(d)
shal | have the costs of evaluation and treatnment paid fromthe
fund established pursuant to s. 212.055(4)(e). A court shal
order any person whose care is paid for under this subsection

who i s subsequently convicted of a violation of s. 316.193 or

s. 327.35, to reinburse the provider of the services for the

reasonabl e cost of the services provided and, if the person is

unable to reinburse the provider, a civil judgnent in favor of

such fund shall be entered.

Section 10. Paragraphs (f) and (i) of subsection (3)
of section 921.0022, Florida Statutes, are anended to read:

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony

Statute Degr ee Descri ption
(f) LEVEL 6

316.027(1) (b) 2nd Acci dent involving death, failure
to stop; |eaving scene.

316.193(2) (b) 3rd Felony DU, 3rd 4tH or subsequent
convi cti on.

327.35(2) (b) 3rd Fel ony BU, 3rd or subsequent
convi cti on.
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1| 775.0875(1) 3rd Taking firearmfrom | aw

2 enforcenent officer

3| 775.21(10) 3rd Sexual predators; failure to

4 register; failure to renew

5 driver's license or

6 identification card.

71 784.021(1)(a) 3rd Aggravat ed assault; deadly weapon
8 without intent to kill.

9] 784.021(1)(b) 3rd Aggravated assault; intent to

10 commt felony.

11| 784. 041 3rd Fel ony battery.

12 | 784.048(3) 3rd Aggravat ed stal king; credible

13 t hr eat .

14 | 784.048(5) 3rd Aggr avat ed stal ki ng of person

15 under 16.

16 | 784.07(2) (c) 2nd Aggravat ed assault on | aw

17 enforcenent officer

18 | 784.08(2) (b) 2nd Aggravat ed assault on a person 65
19 years of age or ol der
20| 784.081(2) 2nd Aggravat ed assault on specified
21 of ficial or enployee.
22 | 784.082(2) 2nd Aggr avat ed assault by detai ned
23 person on visitor or other
24 det ai nee.
25| 784.083(2) 2nd Aggr avat ed assault on code
26 i nspector.
27 | 787.02(2) 3rd Fal se inprisonnment; restraining
28 Wi th purpose other than those in
29 s. 787.01.
30| 790. 115(2) (d) 2nd Di scharging firearmor weapon on
31 school property.

28
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1| 790.161(2) 2nd Make, possess, or throw

2 destructive device with intent to
3 do bodily harm or danage

4 property.

5] 790. 164(1) 2nd Fal se report of deadly expl osive
6 or act of arson or violence to

7 state property.

8| 790. 19 2nd Shooting or throw ng deadly

9 mssiles into dwellings, vessels,
10 or vehicl es.

11 ] 794.011(8) (a) 3rd Solicitation of mnor to

12 participate in sexual activity by
13 custodi al adult.

14 | 794. 05(1) 2nd Unl awf ul sexual activity with

15 speci fi ed mnor.

16 | 800. 04(5) (d) 3rd Lewd or | ascivious nol estation
17 victim 12 years of age or ol der
18 but | ess than 16 years; offender
19 | ess than 18 years.
20 | 800.04(6) (b) 2nd Lewd or | ascivious conduct;
21 of fender 18 years of age or
22 ol der.
23| 806.031(2) 2nd Arson resulting in great bodily
24 harmto firefighter or any other
25 per son.
26 | 810.02(3)(c) 2nd Burgl ary of occupied structure;
27 unarned; no assault or battery.
28 | 812.014(2) (b) 2nd Property stolen $20,000 or nore
29 but | ess than $100, 000, grand
30 theft in 2nd degree.
31
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1| 812.13(2)(c) 2nd Robbery, no firearm or other
2 weapon (strong-arm robbery).
3] 817.034(4)(a) 1. 1st Communi cati ons fraud, val ue
4 greater than $50, 000.
5] 817.4821(5) 2nd Possess cl oni ng paraphernalia
6 with intent to create cloned
7 cellul ar tel ephones.
8 | 825.102(1) 3rd Abuse of an elderly person or
9 di sabl ed adult.
10 ] 825.102(3)(c) 3rd Negl ect of an elderly person or
11 di sabl ed adult.
12 | 825.1025(3) 3rd Lewd or | ascivious nol estation of
13 an elderly person or disabled
14 adul t .
15 ] 825.103(2)(c) 3rd Expl oiting an elderly person or
16 di sabl ed adult and property is
17 val ued at |ess than $20, 000.
18 | 827.03(1) 3rd Abuse of a child
19 ] 827.03(3)(c) 3rd Negl ect of a child
20| 827.071(2) &(3) 2nd Use or induce a child in a sexua
21 perfornmance, or pronote or direct
22 such performance
23| 836. 05 2nd Threats; extortion
24 ] 836. 10 2nd Witten threats to kill or do
25 bodily injury.
26 | 843.12 3rd Ai ds or assists person to escape
27 | 847.0135(3) 3rd Solicitation of a child, via a
28 conputer service, to comit an
29 unl awf ul sex act.
30
31
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11 914. 23 2nd Retal i ati on agai nst a w tness,
2 victim or informant, with bodily
3 injury.
4] 943. 0435(9) 3rd Sex offenders; failure to conply
5 with reporting requirenents.
6 | 944.35(3) (a) 2. 3rd Committing malicious battery upon
7 or inflicting cruel or inhunman
8 treatment on an inmate or
9 of fender on conmmunity
10 supervision, resulting in great
11 bodi |y harm
12| 944. 40 2nd Escapes.
13| 944. 46 3rd Har bori ng, concealing, aiding
14 escaped pri soners.
15 ] 944.47(1) (a) 5. 2nd I nt roducti on of contraband
16 (firearm weapon, or explosive)
17 into correctional facility.
18 | 951. 22(1) 3rd I ntoxicating drug, firearm or
19 weapon i ntroduced into county
20 facility.
21 (i) LEVEL 9
22 | 316. 193
23 (3)(c)3.b. 1st DU nmansl aughter; failing to
24 render aid or give information
251 327.35(3)(c)3.b. 1st BU nmansl aughter; failing to
26 render aid or give information
27 | 782.04(1) 1st Attenpt, conspire, or solicit to
28 commt preneditated nurder
29
30
31
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1| 782.04(3) 1st,PBL  Acconplice to nurder in

2 connection with arson, sexua

3 battery, robbery, burglary, and
4 ot her specified fel onies.

51| 782.051(1) 1st Attenpted felony nurder while

6 perpetrating or attenpting to

7 perpetrate a felony enunerated in
8 s. 782.04(3).

9] 782.07(2) 1st Aggr avat ed mansl aughter of an

10 el derly person or disabled adult.
11 ) 787.01(1) (a) 1. 1st, PBL Ki dnapping; hold for ransom or

12 reward or as a shield or hostage.
13| 787.01(1) (a) 2. 1st, PBL Kidnapping with intent to conmit
14 or facilitate conmi ssion of any
15 fel ony.

16 | 787.01(1) (a) 4. 1st, PBL Kidnapping with intent to

17 interfere with performance of any
18 governnental or politica

19 functi on.
20| 787.02(3)(a) 1st Fal se inprisonment; child under
21 age 13; perpetrator also commits
22 aggravated child abuse, sexua
23 battery, or lewd or |ascivious
24 battery, nolestation, conduct, or
25 exhi bition.
26 | 790. 161 1st Attenpted capital destructive
27 devi ce of fense.
28 | 794.011(2) 1st Attenpted sexual battery; victim
29 | ess than 12 years of age.
30
31
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1| 794.011(2) Life Sexual battery; offender younger
2 than 18 years and conmits sexua
3 battery on a person |ess than 12
4 years.

51| 794.011(4) 1st Sexual battery; victim12 years
6 or older, certain circunstances.
71 794.011(8) (b) 1st Sexual battery; engage in sexua
8 conduct with mnor 12 to 18 years
9 by person in fanmilial or

10 custodi al authority.

11 | 800. 04(5) (b) 1st Lewd or | ascivious nol estation
12 victimless than 12 years;

13 of fender 18 years or ol der

14 ] 812. 13(2) (a) 1st, PBL Robbery with firearm or other

15 deadl y weapon.

16 | 812.133(2)(a) 1st, PBL Carjacking; firearmor other

17 deadl y weapon.

18 | 827.03(2) 1st Aggravat ed child abuse

19| 847.0145(1) 1st Selling, or otherwi se
20 transferring custody or control
21 of a nminor.
22 | 847.0145(2) 1st Pur chasi ng, or otherwi se
23 obt ai ni ng custody or control, of
24 a minor.
25| 859.01 1st Poi soni ng food, drink, nedicine
26 or water with intent to kill or
27 i njure anot her person
28 | 893. 135 1st Attenpted capital trafficking
29 of f ense.
30| 893.135(1)(a)3. 1st Trafficking in cannabis, nore
31 t han 10, 000 | bs.

33

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2000 CS/ HB 983

687-132-00

1] 893.135

2 (1) (b)1l.c. 1st Trafficking in cocaine, nore than
3 400 grans, |ess than 150

4 ki | ograns.

5| 893. 135

6 (1) (c)l.c. 1st Trafficking in illegal drugs,

7 nore than 28 grans, |ess than 30
8 ki | ograns.

9| 893. 135

10 (1) (d)1.c. 1st Trafficking in phencyclidine

11 nore than 400 grans.

12 | 893. 135

13 (1) (e)l.c. 1st Trafficking in nethaqual one, nore
14 than 25 kil ograns.

15| 893. 135

16 (1) (f)1.c. 1st Trafficking in anphetam ne, nore
17 t han 200 grans.

18 Section 11. Section 938.07, Florida Statutes, is

19 | anended to read:
20 938.07 Driving or boating under the
21 | influence. --Notwi thstandi ng any ot her provision of s. 316.193
22| or s. 327.35, a court cost of $135 shall be added to any fine
23 | i nposed pursuant to s. 316.193 or s. 327.35, of which $25
24 | shall be deposited in the Enmergency Medical Services Trust
25| Fund, $50 shall be deposited in the Crininal Justice Standards
26 | and Training Trust Fund of the Departnent of Law Enforcenent
27 | to be used for operational expenses in conducting the
28 | statewide crimnal analysis |aboratory systemestablished in
29| s. 943.32, and $60 shall be deposited in the Brain and Spina
30| Cord Injury Rehabilitation Trust Fund created in s. 381.79
31 | 413-613.
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Section 12. There is hereby appropriated fromthe

Ceneral Revenue Fund to the Florida Departnent of Law

Enf orcenent the sum of $3,500,000 for the purchase of breath

testing equi pnent to be provided to state and | ocal | aw

enf or cenent agenci es.

Section 13. This act shall take effect January 1,
2001.
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