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l. Summary:

This bill reenacts and expands the current public records exemption and confidentidity for

certain surplus lines insurance records submitted by surplus lines insurance agents to the
Department of Insurance, as provided by s. 626.921(8), F.S. The current exemption is scheduled
for repea on October 2, 2001, unless reviewed and reenacted by the Legidature, pursuant to the
criteria gpecified in the Open Government Sunset Review Act, s. 119.15, F.S.

Presently, if requested by the department, surplus lines agents are required to submit copies of
policies, gpplications, and other specified information related to surplus lines policies that are
written. The information must be maintained for 5 years and available for ingpection by the
department. Any information obtained by the department that would reved atrade secret, as
defined in s. 688.002, is exempt from the public records law and confidentid. As currently
interpreted, any information that is specific to an individua policy or policyholder is considered
atrade secret. The hill darifiesthis by revisng the exemption to apply to informetion that
reveds information specific to a particular policy or policyholder, rather than information that
reveals atrade secret.

The bill aso expands the exemption by applying it to information furnished to the Horida

Surplus Lines Service Office (* Service Office’) under the Surplus Lines Law, if the disclosure
would reved information specific to a particular policy or policyholder. The Service Office was
created by the Legidature in 1997 and is authorized by s. 626.921, F.S,, to require surplus lines
agents to submit such information as required by the association’s plan of operation, gpproved by
department rule. The plan requires surplus lines agents to submit detailed information about each
aurplus lines policy written. By referring to information furnished to the Service Office “under

! Sections 626.913-626.937, F.S.
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the Surplus Lines Law,” this bill aso conformsto CS/SB 658, that amends ss. 626.923, 626.930,
and 626.931, F.S,, to authorize the Service Office to have the same access to records of surplus
lines agents as currently provided to the Department of Insurance and to require surplus lines
agents to report specified information.

This hill amends section 626.921, Florida Statutes.
Present Situation:

Congtitutional Accessto Public Recordsand M eetings

Articlel, s. 24 of the State Condtitution provides every person with the right to inspect or copy
any public record made or received in connection with the official business of any public body,
officer, or employee of the Sate, or persons acting on their behdf. The section pecificaly
includes the legidative, executive, and judiciad branches and each agency or department crested
under them. It also includes counties, municipdlities, and didricts, aswell as condtitutiona
officers, boards, and commissioners or entities created pursuant to law or the State Congtitution.

The State Condtitution permits exemptions to open government requirements and establishes the
means by which these exemptions are to be established. Under Articlel, s. 24(c) of the State
Condgtitution, the Legidature may provide by generd law for the exemption of records provided
that: (1) the law creeting the exemption states with specificity the public necessity judtifying the
exemption; and (2) the exemption is no broader than necessary to accomplish the stated purpose
of the law. A law creating an exemption is permitted to contain only exemptions to public
records or meetings requirements and must relate to one subject.

The Open Government Sunset Review Act of 1995

Section 119.15, F.S,, the Open Government Sunset Review Act of 1995, establishes areview and
repeal process for exemptions to public records or meetings requirements. Under

s. 119.15(3)(a), F.S., alaw that enacts a new exemption or substantially amends an exiding
exemption must sate that the exemption is repedled at the end of 5 years and must sate thet the
exemption must be reviewed by the Legidature before the scheduled reped date. An exemption

is subgtantialy amended if the amendment expands the scope of the exemption to include more
records or information or to include meetings as well as records. An exemption is not

subgtantialy amended if the amendment narrows the scope of the exemption.

In the 5th year after enactment of anew exemption or the substantid amendment of an exiging
exemption, the exemption is repeded on October 2nd of the 5th year, unlessthe Legidature acts
to reenact the exemption.

Under the requirements of the Open Government Sunset Review Act, an exemptionisto be
maintained only if: (1) the exempted record or meeting is of a sengtive, persond nature
concerning individuas, (2) the exemption is necessary for the effective and efficient
adminigration of agovernmenta program; or (3) the exemption affects confidentid informeation
concerning an entity.

As part of the review process, s. 119.15(4)(a), F.S., requires the consideration of the following
specific questions: (1) What specific records or meetings are affected by the exemption?
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(2) Whom does the exemption uniquely affect, as opposed to the genera public? (3) What isthe
identifiable public purpose or god of the exemption? (4) Can the information contained in the
records or discussed in the meeting be readily obtained by aternative means? If so, how?

Further, under the Open Government Sunset Review Act, an exemption may be created or
maintained only if it serves an identifiable public purpose. An identifiable public purposeis
served if the exemption: (1) dlows the state or its palitical subdivisons to effectively and
efficiently administer agovernmentd program, the administration of which would be
ggnificantly impaired without the exemption; (2) protects informetion of a sendtive persona
nature concerning individuass, the release of which information would be defamatory to such
individuas or cause unwarranted damage to the good name or reputation of such individuas or
would jeopardize the safety of such individuds;, or (3) protects information of a confidential
nature concerning entities, including, but not limited to, aformula, pattern, device, combination
of devices, or compilation of information which is used to protect or further a business advantage
over those who do not know or use it, the disclosure of which information would injure the
affected entity in the marketplace.

Further, the exemption must be no broader than is necessary to meet the public purposeit serves.
In addition, the Legidature must find that the purpose is sufficiently compelling to override the
strong public policy of open government and cannot be accomplished without the exemption.

SurplusLinesInsurance

The Horida Insurance Code contains the Surplus Lines Law in ss. 626.913-626.937, F.S. The
purpose of thislaw isto provide access to insurance coverage that cannot be obtained from
insurers authorized to sdll insurance in Florida. The law establishes requirements for gpprova of
eligible surpluslinesinsurers and licensure of surplus lines agents by the Department of

Insurance. The law aso specifies the conditions that must be met before insurance coverage may
be exported to an digible surplus linesinsurer, aso referred to as a nonadmitted insurer. Surplus
lines insurance is not subject to Florida regulation of rates or forms and thereis no insurance
guaranty fund protection if the insurer becomes insolvent. Surplus linesinsuranceis subject to a

5 percent premium tax paid by the policyholder and a 0.3 percent fee to fund the Florida Surplus
Lines Service Office.

TheFlorida Surplus Lines Service Office

Legidaionin 1997 created the Forida Surplus Lines Service Office, a nonprofit association to
act asa“ sdf-regulaing organization” to permit better access by consumers to approved surplus
lines insurers® The Insurance Commissioner appoints a board to operate the association and the
department must approveits plan of operation. All surplus lines agents are required to be
members of the associaion, which employs a full-time saff and maintainsits officein
Tdlahassee. The officeis funded by afee on surpluslines policies equd to 0. 3 percent of the
premium.

The Horida Surplus Lines Service Office is required to receive, record, and review al surplus
linesinsurance policies; maintain records of the reported policies; prepare monthly reports for
the department; prepare and ddiver to each surplus lines agent quarterly reports of the agent’s

2 Chapter 97-196, L.O.F.
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business and collect and remit to the department the surplus lines tax; and report to the
department a reconciliation of the policies written in the surplus lines market, as reported by
aurplus linesinsurers and surplus lines agents.

Filing Requirementsfor SurplusLines Agents

Surplus lines agents are required to report and file with the Florida Surplus Lines Service Office
such information on each surplus lines insurance policy as required in the plan of operation.® The
plan of operation specifies that information on policies shal be submitted in aformat gpproved

by the department. The Agents Procedures Manual, adopted by order of the department, requires
agents to submit to the Service Office specific information on each policy within 21 days of the
effective date, including the name and address of the insured and insurer, the type of coverage,
amount of coverage, the premium, effective date, fees charged, deductibles, and other

information.

Surplus lines agents are d o required by statute to submit a quarterly report to the service office
that includes aggregate gross and net premiums and alisting of al policiesissued.® In practice,
however, the quarterly report of aggregate datais no longer required, because agents must report
detailed information on each policy, as described above. But, the quarterly affidavit of effortsto
place the coverage is il required.

If requested by the department, surplus lines agents are required to submit copies of palicies,
goplications, certificates, confirmation of coverage, memoranda, and any changes or
endorsements.®> Similarly, surplus lines agents are required to maintain in their office for 5 years,
open to examination by the department, each surplus lines contract, including agpplications and
certificates, confirmation of coverage, memoranda, any subgtitutions or endorsements, the
amount of the insurance and perilsinsured againgt, brief description and location of property
insured, premium charged, return premium paid, effective date and terms of the contract, name
and address of the insured and the insurer, amount collected from the insured, and other
information as may be required by the department.® The department typically requests such
information only if it isinvestigating an agent for a suspected violation, such as non-payment of
the surplus lines tax, misappropriation of funds, or improper placement of businessin the surplus
lines market.

The current law does not expresdy provide the Forida Surplus Lines Service Office with the
same right of access to records that is provided to the department. But, the Agents Procedure
Manual, adopted by the Service Office and by department order, requires that the surplus lines
insurance agents' records specified above aso be open to examination by the Service Office,

Filing Requirementsfor SurplusLinesinsurers

Each foreign insurer (formed under the laws of another state) is required to file a quarterly report
with the Service Office of dl surplus liens insurance transacted in Florida during the quarter.
Smilarly, eech dien insurer (formed under the laws of another country) mugt file areport with

3 Sextion 626.921(2), F.S.
4 Sation 626.931, F.S.
5 Section 626.923, F.S.
6 Section 626.930, F.S.
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the Service Office of dl surplus lines insurance transacted, but reported annudly, rather than
quarterly.’

Surplus lines insurers and adjusters are currently required to notify the Service Office upon
receipt of any clam notice reported under a surplus lines policy. The Service Officeis required
to determine whether the policy has been filed as required by this section.®

Public Records Exemption for Information Reported by Surplus Lines Agents
Information that surplus lines agents submit to the Department of Insurance, upon reques,
pursuant to s. 626.923, F.S., and information available to ingpection by the department under
S.626.930, F.S,, is confidentia and exempt from the Public Records Law, if the disclosure of the
information would reveal atrade secret as defined in s. 688.002, F.S. The exemption does not
apply to any proceeding ingtituted by the department againgt an agent or insurer. This exemption
is scheduled for repeal on October 2, 2001, unless reenacted by the Legidature, after review
under the Open Government Sunset Review Act.’

Trade secret isdefined in s. 688.002(4), F.S., asinformation that “ () derives independent
economic value, actud or potentid, from not being generdly known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and (b) isthe subject of efforts that are reasonable under the circumstances to
maintain its secrecy.”

It may not be clear what information submitted by surplus lines agents is consdered atrade
secret, but it is interpreted as gpplying to information that is specific to an individud policy, as
opposed to aggregate information such as quarterly premium and tax reports.

Prior to the creation of the Horida Surplus Lines Service Office in 1997, surplus lines agents
were required to submit quarterly reports to the department, including aggregate premiums and a
listing of al policiesissued.*® There was no automatic filing requirement for the policy forms
themsdlves or other detailed information about each policy, other than the information required
to be provided upon request or examination by the department. The law did not provide a public
records exemption for the quarterly reports, but did provide an exemption for the information
submitted to the department pursuant to request or examingtion if the disclosure of the
information would reved atrade secret.

The 1997 legidation creating the Surplus Lines Service Office required surplus lines agents to
file quarterly reports with the service office, rather than with the department.** Also, the act
amended s. 626.921, F.S,, to require surplus lines agents to file with the service office such
information on each policy as required in the plan of operation adopted by the board and
approved by the department. The 1997 act did not provide a public records exemption for the
information agents were required to submit to the Florida Surplus Lines Service Office. But, the

7 Section 626.931(4) and (5), F.S.

8 Section 626.921(2), F.S.

% Section 626.921(8), F.S.

10 Section 626.931, F.S. (1995).

1 sation 626,931, F.S,, asamended by s. 4 of ch. 97-196, L.O.F.
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public records exemption was maintained for information submitted by agents to the department,
pursuant to request or examination, if disclosure would reved atrade secret.

Whether the Florida Surplus Lines Service Officeisa “ Public Agency” for purposes of the
Public Records Law- The Office of the Attorney Generd has issued numerous opinions

advisng that if anonprofit entity is created by law, it is subject to Chapter 119 public records
disclosure requirements.*? The Attorney General concludes that the issue is whether the entity is
acting on behdf of an agency.*® One opinion determined that the Florida Windstorm

Underwriting Association, a private nonprofit association established pursuant to a plan adopted

by the Department of Insurance in accordance with statutory authorization, is subject to the

Public Records Law.**

These opinionsindicate that the Florida Surplus Lines Service Office is subject to the Public
Records Law. The service office essentidly performs aregulatory function on behaf of the
department by collecting the data necessary to determine if surplus lines agents are paying the
appropriate surplus lines tax and assgting the department in enforcement of other surplus lines
laws. It may be argued that the current exemption for certain surplus lines records submitted to
the department aso gppliesto the service office as an agent of the department. But, even if the
current exemption applies to the service office, the law references information submitted to the
department pursuant to request under s. 626.923, F.S., or contained in the records subject to
examination under s. 626.930, F.S., but does not refer to informetion required to be filed with the
sarvice office under s. 626.921(2), F.S., which is the statutory authority for mandatory reporting
by agents to the service office of information on each surplus lines policy sold.

Answer sto Questions Posed by the Open Gover nment Sunset Act

Section 119.15(4)(a), F.S., requires as part of the review process the consideration of specific
questions, listed above. For a complete report on these issues, see Review of Public Records
Exemption for Surplus Lines Insurance Records Furnished to the Department of Insurance.!® In
summary, the current exemption may be categorized under s. 119.15(4)(b)3., F.S., which permits

an exemption that protects information of a confidentia nature which protects a business

advantage over those who do not know or use it, the disclosure of which information would

injure the affected entity in the marketplace. Surplus lines insurance agents' lists of policyholders

and specific policy information is proprietary in nature and its disclosure to competitor insurance
companies could detrimentally affect their business.

. Effect of Proposed Changes:

The bill reenacts the current public records exemption and confidentidity for certain surplus
lines insurance records submitted by surplus lines insurance agerts to the Department of

I nsurance upon request or examination, as provided by s. 626.921(8), F.S. The bill revisesthe
exemption to apply to records that reveal information specific to a particular policy or
policyholder, rather than information that would reved atrade secret. Thisis consdered a

E See, Government Sunshine Manual, 2000 Ed., Office of the Atty. Gen., pp.57-63.
Id., p. 60.

14 AGO 94-32.

15 Mandatory Review 2001-028 by the Senate Committee on Banking and Insurance.
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carifying change because, in practice, the current exemption for informetion that reveds atrade
secret isinterpreted as applying to information specific to a particular policy or policyholder.

The bill expands the current public records exemption by applying it to information furnished to
the Florida Surplus Lines Service Office under the Surplus Lines Law, *® if the disclosure would
reved information specific to aparticular policy or policyholder. The exemption would not
prevent the disclosure of any information by the Service Office to the department, but the
exemption appliesto records obtained by the department from the Service Office. The exemption
would aso not gpply to any proceeding ingtituted by the department against an agent or insurer.
By referring to information furnished to the Service Office “under the Surplus Lines Law,” the

bill would aso conform to CS/SB 658 as discussed in Related 1ssues, below.

The new provison containing the public records exemption for the Service Office would be
scheduled for reped in 5 years, on October 2, 2006, unless reviewed and saved from reped
pursuant to the Open Government Sunset Review Act of 1995 in accordance with s. 119.15, F.S.

The bill makeslegidative findings of public necessity to judtify the public records exemption and
confidentidity, finding that the disclosure of information specific to a particular policy or
policyholder would be harmful to insurers or agents due to the economic value of such
information if revedled to competitors, and that such information may aso reved economic
information about the policyholder that would be harmful as an invasion of privacy of the
policyholder.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

Under s. 119.15(3)(a), F.S., alaw that enacts a new exemption or substantially amends an
exiging exemption must state that the exemption is repeded at the end of 5 years and must
date that the exemption must be reviewed by the Legidature before the scheduled repedl
date. An exemption is subgtantialy amended if the amendment expands the scope of the
exemption to include more records or information or to include meetings as well as records.
Thishill eqpands a current exemption and contains a statement of public necessity, as
required, and provides for future repeal on October 2, 2006, subject to review by the
Legidaure.

C. Trust Funds Restrictions:

None.

16 Sations 626.913-626.937, L.O.F.



BILL: CS/SB 1026 Page 8

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
By providing a public records exemption and confidentidity for policy-pecific surpluslines
insurance records, the bill protects the economic value of such information to insurers and

agentsthat could be logt if revedled to competitors.

C. Government Sector Impact:

None.
VI. Technical Deficiencies:
None.
VIL. Related Issues:

Thishill conformsto CS/SB 658, as reported favorably by the Banking and Insurance
Committee, by referring to information furnished to the Horida Surplus Lines Service Office
“under the Surplus Lines Law” which includes ss. 626.913-626.937, F.S. Under current law,

S. 626.921, F.S,, authorizes the Service Office to obtain records from surplus lines agents, but
CS/SB 658 amends ss. 626.923, 626.930, and 626.931, F.S., to authorize the Service Office to
have the same access to records of surplus lines agents as currently provided to the Department
of Insurance and to require surplus lines agents to report specified information that conforms to
requirements in the Agents Procedural Manual adopted by the Service Office and approved by
order of the department.

VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




