Florida Senate - 2001 CS for CS for SB 1038

By the Cormittees on Judiciary, Crininal Justice and Senator
Sander son

308-1875-01

1 Abill to be entitled

2 An act relating to homcide of an unborn quick
3 child; amending s. 316.193, F.S.; including the
4 death of an unborn quick child under DU

5 mansl| aughter; anmending s. 782.071, F.S.; naking
6 the killing of an unborn quick child rather

7 than the killing of a viable fetus a "vehicul ar
8 hom ci de"; deleting a provision describing the
9 viability of a fetus; anending s. 782.09, F. S
10 providing that killing an unborn quick child by
11 injury to the nother which would be nmurder in
12 any degree if it resulted in the death of the
13 not her is nurder in the same degree; providing
14 penalties; providing that the unlawful killing
15 of an unborn quick child by injury to the

16 not her whi ch woul d be mansl aughter if it

17 resulted in the death of the nother is

18 mansl| aught er; providing penalties; providing
19 that the death of the nother does not bar
20 prosecution under specified circunstances;
21 providing that the section does not authorize
22 prosecution of a person in connection with a
23 term nation of pregnancy; providing a claimfor
24 civil dammges; anendi ng ss. 921.0022, 960. 03,
25 F.S., relating to the Crimnal Punishment Code
26 of fense severity ranking chart and the
27 definition of "crine" with respect to the
28 Florida Crines Conpensation Act; conformng
29 provi sions to changes nade by the act;
30 providing an effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsection (3) of section 316.193, Florida
4| Statutes, is anended to read:

5 316.193 Driving under the influence; penalties.--

6 (3) Any person:

7 (a) Who is in violation of subsection (1);

8 (b) \Who operates a vehicle; and

9 (c) \Who, by reason of such operation, causes:

10 1. Danmge to the property or person of another conmits
11 | a ni sdeneanor of the first degree, punishable as provided in
12| s. 775.082 or s. 775.083.

13 2. Serious bodily injury to another, as defined in s.
14 | 316. 1933, conmits a felony of the third degree, punishable as
15| provided in s. 775.082, s. 775.083, or s. 775.084.

16 3. The death of any human bei ng or unborn quick child
17 | conmits DU nansl aughter, and commits:

18 a. A felony of the second degree, punishable as

19 | provided in s. 775.082, s. 775.083, or s. 775.084.

20 b. A felony of the first degree, punishable as

21| provided in s. 775.082, s. 775.083, or s. 775.084, if:

22 (1) At the tinme of the crash, the person knew, or

23 | shoul d have known, that the crash occurred; and

24 (I'l1) The person failed to give information and render
25| aid as required by s. 316.062.

26 Section 2. Section 782.071, Florida Statutes, is

27 | anended to read:

28 782. 071 Vehicul ar homi ci de. --"Vehi cul ar honicide" is
29 | the killing of a human being, or the killing of an unborn

30| quick child a—virabtefetus by any injury to the nother, caused
31| by the operation of a notor vehicle by another in a reckless

2
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i 75-01
manner likely to cause the death of, or great bodily harmto,
anot her. Vehi cul ar homnicide is:

(1) A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(2) A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if:

(a) At the tine of the accident, the person knew, or
shoul d have known, that the accident occurred; and

(b) The person failed to give information and render
aid as required by s. 316. 062.

This subsection does not require that the person knew that the

accident resulted in injury or death.

(3)t4) Aright of action for civil danmages shall exi st
under s. 768.19, under all circunstances, for all deaths
described in this section

Section 3. Section 782.09, Florida Statutes, is
amended to read:
782.09 Killing of unborn child by injury to nother.--

(1) The unl awful wfut killing of an unborn quick
child, by any injury to the nother of such child which would
be murder if it resulted in the death of such nother, shall be

deened nmurder in the sane degree as that which woul d have been

commtted against the nother. A person who unlawfully kills an

unborn quick child by any injury to the nother

(a) Which would be nurder in the first degree

constituting a capital felony if it resulted in the nother's

3
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death commits nurder in the first degree constituting a

capital felony, punishable as provided in s. 775.082.

(b) Which would be nurder in the second degree if it

resulted in the nother's death conmts nurder in the second

degree, a felony of the first degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(c) Which would be nurder in the third degree if it

resulted in the nother's death commits nurder in the third
degr ee, manstaughtera fel ony of the second degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(2) The unlawful Kkilling of an unborn quick child, by

any injury to the nother of such child which would be

mansl aughter if it resulted in the death of such nother, shal

be deened nansl aughter. A person who unlawfully kills an

unborn quick child by any injury to the nother which would be

mansl aughter if it resulted in the nother's death conmits

mansl| aughter, a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
(3) The death of the nother resulting fromthe sane

act or crimnal episode which caused the death of the unborn

gui ck child shall not bar prosecution under this section

(4) This section does not authorize the prosecution of

any person in connection with a ternmnation of preghancy

pursuant to chapter 390.

(5) Aclaimfor civil damages shall be allowed for the

death of an unborn quick child.

Section 4. Paragraphs (g) and (h) of subsection (3) of
section 921.0022, Florida Statutes, are anended to read:
921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --
4
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1 (3) OFFENSE SEVERI TY RANKI NG CHART
2
3| Florida Fel ony
4| Statute Degr ee Descri ption
5
6
7 (g) LEVEL 7
8] 316.193(3)(c) 2. 3rd DU resulting in serious bodily
9 injury.
10| 327.35(3)(c) 2. 3rd Vessel BU resulting in serious
11 bodily injury.
12 | 402. 319(2) 2nd M srepresentati on and negl i gence
13 or intentional act resulting in
14 great bodily harm pernanent
15 di sfiguration, pernanent
16 disability, or death.
17 | 409. 920(2) 3rd Medi cai d provider fraud
18 | 456. 065(2) 3rd Practicing a health care
19 prof ession without a |license.
20 | 456. 065(2) 2nd Practicing a health care
21 profession without a |license
22 which results in serious bodily
23 injury.
24 | 458.327(1) 3rd Practicing nedicine without a
25 i cense.
26 | 459.013(1) 3rd Practici ng osteopat hic nedicine
27 wi t hout a |icense.
28 | 460.411(1) 3rd Practicing chiropractic nedicine
29 wi t hout a |icense.
30| 461.012(1) 3rd Practicing podiatric nedicine
31 wi t hout a |icense.
5
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1] 462.
2

3| 463.
4

51 464.
6

7| 465.
8

9| 466.
10
11| 467.
12
13 | 468.
14
15| 483.
16

17 | 488.
18

19 | 484.
20
21| 494.
22
23
24
25
26
27 | 560.
28
29
30
31

1825567
17
015( 1)
016( 1)
015(2)
026( 1)
201
366
828(1)
901(9)
053

0018( 2)

123(8) (b) 1.
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3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

1st

3rd

CS for CS for SB 1038

Practicing naturopathy wthout a
i cense.

Practicing optonetry without a

i cense.

Practicing nursing wthout a

i cense.

Practici ng pharnmacy w thout a

i cense.

Practicing dentistry or denta
hygi ene without a license.
Practicing mdw fery without a

i cense.

Delivering respiratory care
services without a |icense.
Practicing as clinical |aboratory
personnel without a license.
Practici ng nedi cal physics

wi t hout a |icense.

Di spensi ng hearing aids wthout a
i cense.

Convi ction of any violation of

ss. 494.001-494.0077 in which the
total noney and property
unl awf ul | y obt ai ned exceeded

$50, 000 and there were five or
nore victims.

Failure to report currency or
payment instrunents exceedi ng
$300 but |ess than $20, 000 by
noney transmtter.

6
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1| 560.125(5) (a) 3rd Money transmitter business by

2 unaut hori zed person, currency or

3 payment instrunents exceedi ng

4 $300 but | ess than $20, 000.

5] 655.50(10) (b) 1. 3rd Failure to report financial

6 transacti ons exceedi ng $300 but

7 | ess than $20, 000 by financi al

8 institution.

9| 782.051(3) 2nd Attenpted felony nurder of a
10 person by a person other than the
11 perpetrator or the perpetrator of
12 an attenpted felony.
13| 782.07(1) 2nd Killing of a human being by the
14 act, procurenent, or cul pable
15 negl i gence of anot her
16 (mansl aught er) .
17 | 782. 071 2nd Killing of human bei ng or unborn
18 gui ck child viabte—fetus by the
19 operation of a notor vehicle in a
20 reckl ess manner (vehicul ar
21 honi ci de) .
22| 782.072 2nd Killing of a human being by the
23 operation of a vessel in a
24 reckl ess manner (vesse
25 honi ci de) .
26 | 784.045(1)(a)1. 2nd Aggravated battery; intentionally
27 causi ng great bodily harm or
28 di sfi gurenent.
29| 784.045(1) (a) 2. 2nd Aggravat ed battery; using deadly
30 weapon.
31

7
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1] 784.
2
3| 784.
4
51 784.
6
71 784.
8
91 784.
10
11| 784.
12
13
14 | 784.
15
16 | 790.
17
18
19 | 790.
20
21| 790.
22
23
24 | 796.
25
26 | 800.
27
28
29
30
31

1895261
045( 1) (b)
048( 4)
07(2) (d)
08(2) (a)

081(1)

082(1)

083(1)

07(4)

16( 1)

166( 3)

03

04(5) (c) 1.
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2nd

3rd

1st

1st

1st

1st

1st

1st

1st

2nd

2nd

2nd

CS for CS for SB 1038

Aggravat ed battery; perpetrator
awar e victim pregnant.

Aggr avat ed stal king; violation of
i njunction or court order.
Aggravat ed battery on | aw
enforcenent officer

Aggravated battery on a person 65
years of age or ol der.

Aggravat ed battery on specified
of ficial or enployee.

Aggravat ed battery by detai ned
person on visitor or other
det ai nee.

Aggravat ed battery on code

i nspector.

Speci fi ed weapons viol ation
subsequent to previous conviction
of s. 790.07(1) or (2).

Di scharge of a mmchi ne gun under
speci fi ed circunstances.
Possessi ng, selling, using, or
attenpting to use a hoax weapon
of mass destruction.

Procuring any person under 16
years for prostitution.

Lewd or | ascivious nol estation;
victimless than 12 years of age;
of fender | ess than 18 years.
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800. 04(5) (c) 2.

01(2)

02(3) (a)

02(3) (b)

02(3) (d)

014(2) (a)

019(2)

131(2) (a)
133(2) (b)

102(3) (b)

1025( 2)
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2nd

2nd

2nd

2nd

2nd

1st

1st

2nd
1st

2nd

2nd

CS for CS for SB 1038

Lewd or | ascivious nol estation;
victim 12 years of age or ol der
but | ess than 16 years; offender
18 years or ol der.

Mal i ci ously damage structure by
fire or expl osive.

Burgl ary of occupied dwelli ng;
unarned; no assault or battery.
Bur gl ary of unoccupi ed dwel | i ng;
unarned; no assault or battery.
Burgl ary of occupi ed conveyance;
unarned; no assault or battery.
Property stol en, val ued at

$100, 000 or nore; property stolen
whi |l e causing ot her property
danmage; 1st degree grand theft.
Stol en property; initiates,
organi zes, plans, etc., the theft
of property and traffics in

stol en property.

Robbery by sudden snat chi ng.
Carjacking; no firearm deadly
weapon, or other weapon.

Negl ecting an elderly person or
di sabl ed adult causi ng great
bodily harm disability, or

di sfigurenent.

Lewd or |ascivious battery upon
an el derly person or disabled
adul t .

9
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1| 825.103(2)(b) 2nd Expl oiting an elderly person or
2 di sabl ed adult and property is
3 val ued at $20, 000 or nore, but
4 | ess than $100, 000.
5] 827.03(3)(b) 2nd Negl ect of a child causing great
6 bodily harm disability, or
7 di sfi gurenent.
8 | 827.04(3) 3rd | npregnation of a child under 16
9 years of age by person 21 years
10 of age or ol der.
11| 837.05(2) 3rd Gving fal se informati on about
12 al l eged capital felony to a | aw
13 enforcenent officer
14 | 872. 06 2nd Abuse of a dead human body.
15] 893. 13(1) (c) 1. 1st Sell, manufacture, or deliver
16 cocai ne (or other drug prohibited
17 under s. 893.03(1)(a), (1)(b),
18 (1) (d), (2)(a), (2)(b), or
19 (2)(c)4.) within 1,000 feet of a
20 child care facility or school
211 893.13(1)(e) 1. 1st Sell, manufacture, or deliver
22 cocai ne or other drug prohibited
23 under s. 893.03(1)(a), (1)(b),
24 (1) (d), (2)(a), (2)(b), or
25 (2)(c)4., within 1,000 feet of
26 property used for religious
27 services or a specified business
28 site.
29
30
31
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893. 13(4) (a)

893. 135(1) (a) 1.

893. 135
(1) (b) 1. a.

893. 135

(1) (c)1l. a.

893. 135
(1) (d) 1.

893. 135(1) (e) 1.

893. 135(1) (f) 1.

893. 135
(1)(9) 1. a
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1st

1st

1st

1st

1st

1st

1st

1st

CS for CS for SB 1038

Del iver to mnor cocaine (or
other s. 893.03(1)(a), (1)(h),
(1) (d), (2)(a), (2)(b), or
(2)(c)4. drugs).

Trafficking in cannabis, nore
than 50 | bs., less than 2,000
| bs.

Trafficking in cocaine, nore than
28 grans, |ess than 200 grans.

Trafficking in illegal drugs,
nore than 4 grans, |ess than 14
grans.

Trafficking in phencyclidine,
nore than 28 grans, |ess than 200
grans.

Trafficking in nethaqual one, nore
than 200 grans, less than 5

ki | ograns.

Trafficking in anphetam ne, nore
than 14 grans, |ess than 28
grans.

Trafficking in flunitrazepam 4

grans or nore, less than 14
grans.
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893. 135

(1) (h)1. a.

893. 135
(1) (i)1. a.

893. 135
(1)(j)2 a

896. 101(5) (a)

896. 104( 4) (a) 1.

316. 193
(3)(c)3. a.
327.35(3)(c)3.

560. 123(8) (b) 2.

ga Senate - 2001

1st

1st

1st

3rd

3rd

2nd
2nd
2nd

CS for CS for SB 1038

Trafficking in
gamma- hydr oxybutyric acid (GHB)
1 kilogramor nore, less than 5
ki | ograns.

Trafficking in 1,4-Butanediol, 1
kil ogramor nore, less then 5
ki | ograns.

Trafficking in Phenethyl am nes,
10 grans or nore, |ess than 200
grans.

Money | aundering, financi al
transacti ons exceedi ng $300 but
| ess than $20, 000.

Structuring transactions to evade
reporting or registration

requi renents, financial
transacti ons exceedi ng $300 but
| ess than $20, 000.

(h) LEVEL 8

DU nmansl aught er.

Vessel BU mansl aught er

Failure to report currency or
payment instrunents totaling or
exceedi ng $20, 000, but less than
$100, 000 by noney transmitter.
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1| 560.125(5) (b) 2nd Money transmitter business by

2 unaut hori zed person, currency or
3 payment instrunents totaling or
4 exceedi ng $20, 000, but less than
5 $100, 000.

6 | 655.50(10) (b) 2. 2nd Failure to report financial

7 transactions totaling or

8 exceedi ng $20, 000, but less than
9 $100, 000 by fi nanci al

10 institutions.

11 777.03(2) (a) 1st Accessory after the fact, capita
12 fel ony.

13| 782. 04(4) 2nd Killing of human wi t hout design
14 when engaged in act or attenpt of
15 any felony other than arson

16 sexual battery, robbery,

17 burgl ary, kidnapping, aircraft
18 piracy, or unlawfully discharging
19 bonb.

20| 782.051(2) 1st Attenpted felony nurder while

21 perpetrating or attenpting to

22 perpetrate a fel ony not

23 enunerated in s. 782.04(3).

24 |1 782.071(1) (b) 2 1st Committing vehicul ar honicide and
25 failing to render aid or give

26 i nformati on.

27 | 782.072(2) 1st Committing vessel honicide and
28 failing to render aid or give

29 i nformati on.

30

31
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1| 790.
2

3

41 794.
5

6

7

8 | 800.
9 | 806.
10

11

12| 810.
13| 810.
14

15| 810.
16

17

18

19| 812.
20 | 812.
21| 825.
22
23 | 825.
24

25

26 | 837.
27

28

29

30

31
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161( 3)

011(5)

04( 4)
01(1)

02(2) (a)
02(2) (b)

02(2) (c)

13(2) (b)
135( 2)
102( 2)

103(2) (a)

02(2)
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1st

2nd

2nd
1st

1st, PBL

1st, PBL

1st

1st
1st
2nd

1st

2nd

CS for CS for SB 1038

Di scharging a destructive device
which results in bodily harm or
property danmage

Sexual battery, victim12 years
or over, offender does not use
physical force likely to cause

serious injury.
Lewd or
Mal i ci ously damage dwel | ing or

| ascivious battery.

structure by fire or expl osive,
bel i eving person in structure.
Burglary with assault or battery.
Burglary; armed with expl osives
or dangerous weapon.

Burglary of a dwelling or
structure causing structural
danage or $1,000 or nore property
danmage.

Robbery with a weapon.
Honme- i nvasi on robbery.

Aggr avat ed abuse of an elderly

di sabl ed adul t.

Expl oiting an elderly person or

person or

di sabl ed adult and property is
val ued at $100, 000 or
Perjury in official

nor e.
pr oceedi ngs
relating to prosecution of a

capital felony.
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021(2)

121(2) (c)

16
13(1) (b)

13(2) (b)

13(6) (c)

135(1) (a) 2.

135
(b) 1. b.

135
(c)1.b.
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2nd

1st

1st
1st

1st

1st

1st

1st

1st

CS for CS for SB 1038

Maki ng contradi ctory statenents
in official proceedings relating
to prosecution of a capita

fel ony.

Shooting at or throw ng any
object in path of railroad
vehicle resulting in great bodily
har m

Aircraft piracy.

Sell or deliver in excess of 10
grans of any substance specified
ins. 893.03(1)(a) or (b).
Purchase in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (h).

Possess in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (h).

Trafficking in cannabis, nore
than 2,000 I bs., less than 10, 000
| bs.

Trafficking in cocaine, nore than
200 grans, |less than 400 grans.

Trafficking in illegal drugs,

nore than 14 grans, |ess than 28
grans.
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893. 135
(1) (d) 1.

893. 135
(1) (e) 1.

893. 135
(1) (f)1.

893. 135
(1) (9) 1.

893. 135
(1) (h) 1.

893. 135
(1) (i) 1.

893. 135
(1) @)2
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1st

1st

1st

1st

1st

1st

1st

CS for CS for SB 1038

Trafficking in phencyclidine,
nore than 200 grans, |ess than
400 grans.

Trafficking in nethaqual one, nore
than 5 kil ograns, |ess than 25
ki | ograns.

Trafficking in anphetam ne, nore
than 28 grans, |ess than 200
grans.

Trafficking in flunitrazepam 14
grans or nore, |less than 28
grans.

Trafficking in
gama- hydr oxybutyric acid (GHB)

5 kil ograns or nore, less than 10
ki | ograns.

Trafficking in 1,4-Butanediol, 5
kil ogranms or nore, |less than 10
ki | ograns.

Trafficking in Phenethyl am nes,

200 grans or nore, |less than 400
grans.
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895. 03(1) 1st Use or invest proceeds derived
frompattern of racketeering
activity.

895. 03(2) 1st Acquire or mmintain through

racketeering activity any
interest in or control of any
enterprise or real property.

895. 03( 3) 1st Conduct or participate in any
enterprise through pattern of
racketeering activity.

896. 101(5) (b) 2nd Money | aundering, financi al
transactions totaling or
exceedi ng $20, 000, but less than
$100, 000.

896. 104(4) (a) 2. 2nd Structuring transactions to evade
reporting or registration
requi renents, financial
transactions totaling or
exceedi ng $20, 000 but | ess than
$100, 000.

Section 5. Paragraph (b) of subsection (3) of section
960.03, Florida Statutes, is anended to read:

960.03 Definitions; ss. 960.01-960.28.--As used in ss.
960. 01- 960. 28, unl ess the context otherw se requires, the
term

(3) "Crinme" neans:

(b) Awviolation of s. 316.193, s. 316.027(1), s.
327.35(1), s. 782.071(1)(b)s—7820671(2), or s. 860.13(1)(a)

which results in physical injury or death; however, no other

act involving the operation of a notor vehicle, boat, or
aircraft which results in injury or death shall constitute a
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1| crinme for the purpose of this chapter unless the injury or
2| death was intentionally inflicted through the use of such
3| vehicle, boat, or aircraft or unless such vehicle, boat, or
4 ) aircraft is an inplenent of a crine to which this act applies.
5 Section 6. This act shall take effect October 1, 2001
6| and shall apply to offenses conmmitted on or after that date.
7
8 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
9 CS/ SB 1038
10
11 | Expands the scope of the bill to revise the offense of driving
under the influence to_include the death of an unborn quick
12 | child as constituting DU nmanslaughter pursuant to s.
13 316.193(3), F.S.
Renpves the provision froms. 782.071, F.S., relating to
14 | vehicul ar hom cide, that expressly prohibited the prosecution
15 of any person for conduct relating to an abortion
Revi ses the bill's provisions in s, 782.09, F.S., relating to
16 | the killing of an unborn child by injury to the nother, to
state that "the prosecution of anY Person in connection with a
17 | term nati on of ﬂregnancy pur suan o chapter 390 is not
aut hori zed by this section. Also, a claimfor civil damages
18 | for the death of an unborn quick child is expressly all owed.
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