Florida Senate - 2001 CS for SB 1090

By the Cormittee on Transportation and Senator Vill al obos

306- 1837-01

1 Abill to be entitled

2 An act relating to notor vehicle deal er

3 franchi se agreenents; anending s. 320.60, F.S.
4 revising definitions used in ss. 320.61-320. 70,
5 F.S.; anmending s. 320.61, F.S.; anending

6 procedures to be foll owed when a conpl ai nt of

7 unfair cancellation of a deal er agreenent has
8 been made by a notor vehicle deal er against a
9 licensee; defining the term"final decision"

10 anending s. 320.64, F.S.; revising provisions
11 relating to the denial, suspension, or

12 revocation of a license; anending s. 320.641,
13 F.S.; providing procedures relating to

14 di sconti nuati ons, cancell ati ons, nonrenewal s,
15 nodi fications, and replacenents of franchise
16 agreenents; amending s. 320.643, F.S.; anending
17 provisions relating to the transfer

18 assi gnnment, or sale of franchi se agreenents;

19 anendi ng s. 320.645, F.S.; anending provisions
20 relating to restrictions upon a licensee's
21 owni ng a deal ership; providing for deal er
22 devel opnent arrangenents; providing exceptions;
23 anending s. 320.699, F.S.; anendi ng procedures
24 for administrative hearings; creating s.
25 320. 69905; providing for severability;
26 providing an effective date.
27
28 | Be It Enacted by the Legislature of the State of Florida:
29
30
31
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1 Section 1. Paragraph (a) of subsection (11) of section
2] 320.60, Florida Statutes, is anmended and subsection (15) is

3 | added to that section to read:

4 320.60 Definitions for ss. 320.61-320.70. - - Whenever

5| used in ss. 320.61-320.70, unless the context otherw se

6| requires, the following words and terns have the foll ow ng

7 | neani ngs:

8 (11)(a) "Mtor vehicle dealer" neans any person, firm
9 | conpany, e+ corporation, or other entity who:

10 1. Is licensed pursuant to s. 320.27 as a franchi sed
11 | nrotor vehicle dealer and, for conm ssion, noney, or other

12 | things of value, repairs or services notor vehicles or used
13 | notor vehicles pursuant to an agreenent as defined in

14 | subsection (1), of

15 2. Sells, exchanges, buys, |eases,or rents, or

16 | offers, or attenpts to negotiate a sale or exchange of any

17 | interest in, notor vehicles,or

18 3. whe |Is engaged wholly or in part in the business of
19 | selling notor vehicles, whether or not such notor vehicles are
20 | owned by such person, firm conpany, or corporation
21 (15) "Sell," "selling," "sold," "exchange," "retai
22 | sales," and "l eases" includes any transaction where the title
23| of notor vehicle or used notor vehicle is transferred to a
24 | retail consuner, and al so includes any retail |ease
25 | transaction in which a retail custoner |eases a vehicle for a
26 | period of at |least 12 nonths.
27 Section 2. Subsection (4) of section 320.61, Florida
28 | Statutes, is anended to read:
29 320.61 Licenses required of notor vehicle
30 | manufacturers, distributors, inporters, etc.--
31
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(4) \When a conplaint of unfair or prohibited

cancel l ation or nonrenewal of a deal er agreenment is nade by a

not or vehicle deal er against a |icensee and such conplaint is

pendi ng +s—a—theprocess—of—being—heard pursuant to ss.
320. 60- 320. 70 by—the—departrent, no repl acenent application

for such agreenent shall be granted and no |license shall be

granted by the departnment under s. 320.27 to any repl acenent

deal er until a final decision is rendered by—the—departent on

the conplaint of unfair cancellation so |ong as the deal er

agreenent of the conplaining dealer is in effect as provided
under s. 320.641(7).

Section 3. Section 320.64, Florida Statutes, is
amended to read:

320.64 Denial, suspension, or revocation of |icense;
grounds.--A license of a licensee under s. 320.61 may be

deni ed, suspended, or revoked within the entire state or at
any specific location or locations within the state at which
the applicant or |icensee engages or proposes to engage in
busi ness;-upon proof that this section was violated with

sufficient frequency to establish a pattern of wongdoi ng, and

a license or applicant shall be liable for clains and renedi es

provided in ss. 320.695 and 320.697 for any violation of any

of the following provisions. A licensee is prohibited from

commtting the foll owi ng acts an—appHrcant—e+—H-ecenseehas

(1) The applicant or licensee is deternined to be
unable to carry out contractual obligations with its notor
vehi cl e deal ers.

3
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(2) The applicant or |icensee has know ngly nmade a
material msstatenent in its application for a license.

(3) The applicant or licensee willfully has failed to
conply with significant provisions of ss. 320.60-320.70 or
with any lawful rule or regulation adopted or promnul gated by
t he depart nent.

(4) The applicant or licensee has indulged in any
illegal act relating to his or her business.

(5) The applicant or licensee has coerced or attenpted
to coerce any notor vehicle dealer into accepting delivery of
any notor vehicle or vehicles or parts or accessories therefor
or any other comodities which have not been ordered by the
deal er.

(6) The applicant or licensee has coerced or attenpted
to coerce any notor vehicle dealer to enter into any agreenent
with the |icensee.

(7) The applicant or licensee has threatened to
di sconti nue, cancel, or not to renew a franchi se agreenent of
a licensed notor vehicle deal er, where the threatened
di sconti nuation, cancellation, or nonrenewal, if inplenented,
woul d be in violation of any of the provisions of s. 320.641.

(8) The applicant or l|icensee discontinued, cancel ed,
or failed to renew, a franchi se agreenent of a |icensed notor
vehicle dealer in violation of any of the provisions of s.
320. 641.

(9) The applicant or licensee has threatened to nodify
or replace, or has nodified or replaced, a franchise agreenent
with a succeedi ng franchi se agreenent which woul d adversely
alter the rights or obligations of a notor vehicle deal er
under an existing franchi se agreenent or which substantially

4
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1| inpairs the sales, service obligations, or investnent of the
2 | notor vehicle deal er

3 (10) The applicant or licensee has attenpted to enter
4] or has entered, into a franchise agreenent with a notor

5| vehi cl e deal er who does not, at the tine of the franchise

6 | agreenent, have proper facilities to provide the services to
7| his or her purchasers of new notor vehicles which are covered
8| by the new notor vehicle warranty issued by the applicant or
9] licensee.

10 (11) The applicant or |icensee has coerced a notor

11 | vehicle dealer to provide installnent financing for the notor
12 | vehicle dealer's purchasers with a specified financial

13 | institution.

14 (12) The applicant or |licensee has advertised,

15| printed, displayed, published, distributed, broadcast, or

16 | televised, or caused or pernitted to be advertised, printed,
17 | di spl ayed, published, distributed, broadcast, or televised, in
18 | any nanner what soever, any statenent or representation with
19 | regard to the sale or financing of notor vehicles which is

20 | fal se, deceptive, or misleading.

21

22

23

24 I . . F I L I F

25 hied I F hied " r L II
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29 | der . ke faH " hied
30 " I o I Cobat N . »
31 | thefarture—+s—tdue—to—act—of—Cod—work—stoppage,—or—detay—¢due
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(13) 4 The applicant or licensee has sold,
exchanged, or rented a notorcycle which produces in excess of

5 brake horsepower, know ng the use thereof to be by, or
i ntended for, the holder of a restricted Florida driver's
i cense.
(14) ¢35y The applicant or |icensee has engaged in
previ ous conduct which woul d have been a ground for revocation
or suspension of a license if the applicant or |icensee had

been |icensed.

6
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(15) 7~ The applicant or licensee, directly or

indirectly, through the actions of any parent of the licensee,
subsidiary of the |icensee, or commpn entity causes a

term nati on, cancell ation, or nonrenewal of a franchise
agreenent by a present or previous distributor or inporter

unl ess, by the effective date of such action, the applicant or
licensee offers the notor vehicle deal er whose franchi se
agreenent is terninated, canceled, or not renewed a franchise
agreenent containing substantially the sane provisions
contained in the previous franchise agreenent or files an
affidavit with the departnent acknow edging its undertaking to
assune and fulfill the rights, duties, and obligations of its
predecessor distributor or inporter under the termnated,
cancel ed, or nonrenewed franchi se agreenent and the sane is
rei nst at ed.

(16) £38) Notwi thstanding the terms of any franchise
agreenent, the applicant or licensee prevents or refuses to
accept the succession to any interest in a franchise agreenent
by any legal heir or devisee under the will of a notor vehicle
deal er or under the laws of descent and distribution of this
state; provided, the applicant or licensee is not required to
accept a succession where such heir or devi see does not neet
licensee's witten, reasonable, and uniformy applied mninma
standard qualifications for deal er applicants or which, after
notice and admninistrative hearing pursuant to chapter 120, is
denonstrated to be detrinental to the public interest or to
the representation of the applicant or licensee. Nothing
cont ai ned herein, however, shall prevent a notor vehicle
deal er, during his or her lifetine, fromdesignating any
person as his or her successor in interest by witten
instrunent filed with and accepted by the applicant or

7
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licensee. A licensee who rejects the successor transferee
under this subsection shall have the burden of establishing in
any proceedi ng where such rejection is in issue that the
rejection of the successor transferee conplies with this
subsecti on.

(17) €19 The applicant or |icensee has included in any
franchi se agreenent with a notor vehicle dealer terns or
provisions that are contrary to, prohibited by, or otherw se
i nconsistent with the provisions contained in ss.
320.60-320.70, or has failed to include in such franchise
agreenent a provision conformng to the requirenents of s.
320.63(3).

(18) (26) The applicant or |icensee has established a
system of notor vehicle allocation or distribution or has
i mpl erented a system of allocation or distribution of notor
vehicles to one or nore of its franchised notor vehicle
deal ers which is unfair, inequitable, unreasonably
di scrimnatory, or not supportable by reason and good cause
after considering the equities of the affected notor vehicles
deal er or dealers. An applicant or licensee shall nmaintain for

3 years records that describe its nmethods or formul a of

all ocation and distribution of its notor vehicles and records

of its actual allocation and distribution of nbotor vehicles to

its notor vehicle dealers in this state.

(19) 2%y The applicant or |icensee, w thout good and
fair cause, has del ayed, refused, or failed to provide a
supply of notor vehicles by series in reasonable quantiti es,
i ncluding the nodels publicly advertised by the applicant or
| icensee as being avail abl e, or has del ayed, refused, or
failed to deliver notor vehicle parts and accessories within a
reasonabl e tine after receipt of an order by a franchi sed

8
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dealer. However, this subsection is not violated if such
failure is caused by acts or causes beyond the control of the
appl i cant or licensee.

(20) £22) The applicant or |icensee has required, or
threatened to require, a notor vehicle dealer to prospectively
assent to a rel ease, assignnent, novation, waiver, or
estoppel, which instrunent or docunent operates, or is
i ntended by the applicant or licensee to operate, to relieve
any person fromany liability or obligation under the
provi sions of ss. 320.60-320. 70.

(21) £23) The applicant or |icensee has threatened or
coerced a notor vehicle dealer toward conduct or action
whereby the deal er would waive or forego its right to protest
the establishnment or relocation of a notor vehicle dealer in
the comunity or territory serviced by the threatened or
coer ced deal er.

A notor vehicle deal er who can denonstrate that a violation
of, or failure to conply with, any of the precedi ng provisions
by an applicant or licensee will or can adversely and
pecuniarily affect the conplaining dealer, shall be entitled
to pursue all of the renedies, procedures, and rights of
recovery avail abl e under ss. 320.695 and 320. 697.

(22) The applicant or licensee has refused to deliver,

in reasonable quantities and within a reasonable tine, to any

duly licensed notor vehicle deal er who has an agreenent with

such applicant or licensee for the retail sale of new notor

vehi cl es and parts for notor vehicles sold or distributed by

the applicant or |licensee, any such notor vehicles or parts as

are covered by such agreenent. Such refusal includes the

failure to offer to its sane |ine-make franchi sed notor
9
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1| vehicle dealers all nodels manufactured for that |ine-nake;

2|l requiring a dealer to pay any extra fee; or requiring a deal er
3| to execute a separate franchi se agreenent, to purchase

4 | unreasonabl e advertising displays or other materials, to

5] renpdel, renovate, or recondition the dealer's existing

6| facilities, or to provide exclusive facilities as a

7| prerequisite to receiving a nodel or services of vehicles.

8 | However, the failure to deliver any notor vehicle or part wll
9| not be considered a violation of this section if the failure
10 is due to an act of God, work stoppage, or delay due to a

11| strike or labor difficulty, a freight enbargo, product

12 | shortage, or other cause over which the applicant or licensee
13| has no control. An applicant or |licensee nay inpose

14 | reasonabl e requirenents on the notor vehicle deal er, other

15 ) than the itens listed in this subsection, including, but not
16 | linmted to, the purchase of special tools required to properly
17 | service a notor vehicle and the undertaki ng of sal es-person or
18 | service-person training related to the notor vehicle.

19 (23) The applicant or licensee has, directly or

20| indirectly, conpeted or is conpeting with a notor vehicle

21 | dealer of the sane line-nmake located in this state with whom
22 | the applicant or licensee has entered into a franchise

23 | agreenent, except as permtted in s. 320.645.

24 (24) The applicant or licensee has sold a notor

25| vehicle to any retail consunmer in the state except through a
26 | notor vehicle dealer holding a franchise agreenent for the

27 | line-make that includes the nmotor vehicle. This section does
28 | not apply to sales by the applicant or |icensee of notor

29 | vehicles to its current enpl oyees and the Federal Governnent.
30| This subsection expires July 1, 2006.

31
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(25) The applicant or |licensee has undertaken an audit

of warranty paynents or incentive paynents previously paid to

a notor vehicle dealer in violation of this section or has

failed to conply with s. 320.696. An applicant or |icensee

may reasonably and periodically audit a notor vehicle deal er

to determine the validity of paid clains. Audit of warranty

payrments shall be only for the 1l-year period i mediately

following the date the claimwas paid. Audit of incentive

payrments shall be only for an 18-nonth period i medi ately

following the date the incentive was paid. An applicant or

licensee shall not deny a claimor charge back a notor vehicle

deal er subsequent to the paynent of the claimunless the

applicant or licensee shows that the claimwas fal se or

fraudul ent or that the notor vehicle dealer failed to

subsequently conply with the reasonable witten and uniforny

appl i ed procedures of the applicant or |icensee.

(26) Notwithstanding the terns of any franchise

agreenent, the applicant or licensee has refused to all ocate,

sell, or deliver motor vehicles, has charged back or withheld

payrments or other things of value for which the dealer is

ot herwi se eligible under a sal es pronotion, program or

contest, or has prevented the notor vehicle deal er from

participating in any pronotion, program or contest for

selling a notor vehicle to a custoner who was present at the

deal ership and the notor vehicle dealer did not know or shoul d

not have reasonably known that the vehicle would be shipped to

a foreign country. There will be a rebuttable presunption

that the dealer did not know or shoul d not have reasonably

known that the vehicle would be shipped to a foreign country
if the vehicle is titled in the United States.

11
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(27) Notwithstanding the terns of any franchise

agreenent, the applicant or licensee has failed or refused to

i ndemmi fy and hold harm ess any notor vehicl e deal er agai nst

any judgnment for damages or settlenents agreed to by the

applicant or licensee, including, without linmtation, court

costs and reasonable attorney's fees arising out of

conplaints, clains, or lawsuits, including, wthout

limtation, strict liability, negligence, nisrepresentation

express or inplied warranty, or revocation or rescission of

acceptance of the sale of a notor vehicle, to the extent that

the judgnent or settlenent relates to the all eged negligent

manuf act ure, design, or assenbly of notor vehicles, parts, or

accessories. Nothing in this subsection shall obviate the

|icensee's obligations pursuant to chapter 681

(28) The applicant or |licensee has publi shed,

di scl osed, or otherwi se nade available in any forminfornmation

provided by a notor vehicle dealer with respect to sal es

prices of notor vehicles or profit per notor vehicle sold.

O her confidential information provided by notor vehicle

deal ers shall not be published, disclosed, or otherw se nade

avail abl e except in conposite form However, this information

may be disclosed with the witten consent of the dealer, after

timely notice to an affected dealer, or in response to a

subpoena or order of the departnent, a court, or a | awful

tribunal, or introduced into evidence in such a proceedi ng.

(29) The applicant or licensee has failed to reinburse

a notor vehicle dealer in full for the reasonabl e cost of

providing a | oaner vehicle to any custoner who is having a

vehicl e serviced at the notor vehicle dealer, if a |loaner is

required by the applicant or licensee or if a loaner is

12
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expressly part of an applicant or licensee's

custoner-satisfaction i ndex or conputation

(30) The applicant or |licensee has conducted or

threatened to conduct any audit of a notor vehicle dealer in

order to coerce or attenpt to coerce the dealer to forego any

rights granted to the deal er under ss. 320.60-320.70 or under

t he agreenent between the |licensee and the notor vehicle

dealer. Nothing in this subsection shall prohibit an

applicant or licensee fromreasonably and periodically

auditing a dealer to deternine the validity of paid clains.

(31) The applicant or licensee has, on or after the

effective date of this subsection, offered to any notor

vehi cl e deal er a franchise agreenent that:

(a) At the tine of execution of that franchise

agreenent fails to provide a notor vehicle dealer with an

option not to subnmit to binding arbitration or nediation for

any di spute between the |icensee and the notor vehicle deal er

(b) Requires that a notor vehicle dealer bring an

admnistrative or legal action in a venue outside this state;

(c) Requires that any arbitration, nediation, or other

| egal proceedi ng be conducted outside this state; or

(d) Fails to provide that the |law of the State of

Florida, to the exclusion of any other jurisdiction, shall be

applied in any arbitration or other |egal proceeding between a

not or vehicle dealer and |icensee.

The licensee shall, at the tine it offers the franchise

agreenent to a nmotor vehicle dealer, provide the notor vehicle

dealer with a copy of the licensee's arbitration and nedi ati on

rul es and procedures, including the conposition of the finders

of fact.
13
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(32) The applicant or licensee has varied the price

charged to any of its notor vehicle dealers located in this

state by offering rebates, credits, incentives, or other

consi deration that has the effect of varying the price based

on the volune of vehicles purchased by the notor vehicle

deal er or based on the notor vehicle deal er's geographic

| ocation within this state.

Section 4. Section 320.641, Florida Statutes, is
amended to read:

320.641 Discontinuations, cancellations, nonrenewals,
nodi fi cations, and repl acenents bnafarr—canceHation of
franchi se agreenents. --

(1)(a) An applicant or licensee shall give witten
notice to the notor vehicle deal er and the departnment of the
| icensee's intention to discontinue, cancel, or fail to renew
a franchi se agreenent or of the licensee's intention to nodify
a franchise or replace a franchise with a succeeding
franchi se, which nodification or replacenent may wtt
adversely alter the rights or obligations of a notor vehicle
deal er under an existing franchi se agreement or may wtt
substantially inpair the sales, service obligations, or
i nvestnent of the notor vehicle dealer, at |east 90 days
before the effective date thereof, together with the specific
grounds for such action

(b) The failure by the licensee to conply with the
90-day notice period and procedure prescribed herein shal
render voidable, at the option of the notor vehicle deal er
any di scontinuation, cancellation, nonrenewal, nodification
or replacenent of any franchi se agreenent. Designation of a
franchi se agreenent at a specific |ocation as a "nondesi gnat ed

14
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poi nt" shall be deenmed an evasion of this section and
constitutes an unfair cancell ation.

(2) Franchise agreenents are deened to be continuing
unl ess the applicant or licensee has notified the departnent
of the discontinuation of, cancellation of, failure to renew,
nodi fication of, or replacenent of the agreenent of any of its
not or vehicle dealers; and annual renewal of the |icense
provi ded for under ss. 320.60-320.70 is not necessary for any
cause of action against the |icensee.

(3) Any notor vehicle dealer who receives a notice of

intent to discontinue, cancel, not renew, nodify, or replace a

franchi se agreenent whosef+ranchise—agreerent—s—disecontinued
canceled,—not—renewed,—rodified,—or—replaced may, within the

90-day notice period, file a petition or conplaint for a

deterni nati on of whether such action is an unfair or

prohi bited di scontinuation, cancellation, nonrenewal,

nodi fication, or replacenment. Agreenents and certificates of
appoi ntnent shall continue in effect until final deternination
of the issues raised in such petition or conplaint by the

not or vehicle dealer. A discontinuation, cancellation, or
nonrenewal of a franchise agreenent is unfair if it is not
clearly permtted by the franchise agreenent; if it is not
undertaken in good faith; if it is not undertaken for good
cause; if it er is based on an alleged breach of the franchise
agreenent which is not in fact a material and substanti al
breach; or if the grounds relied upon for termnation

cancel |l ati on, or nonrenewal have not been applied in a uniform

and consi stent manner by the licensee. A nodification or

replacenent is unfair if it is not clearly pernitted by the

franchi se agreenent; is not undertaken in good faith; or is

not undertaken for good cause. The applicant or |icensee
15
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shal | have the burden of proof that such action is fair and

not prohi bited.

(4) Notwi thstandi ng any other provision of this
section, the failure of a notor vehicle dealer to be engaged
in business with the public for 10 consecutive busi ness days
constitutes abandonnment by the dealer of his or her franchise
agreenent. |f any notor vehicle deal er abandons his or her
franchi se agreenent, he or she has no cause of action under
this section. For the purpose of this section, a deal er shal
be considered to be engaged in business with the public if a
sal es and service facility is open and is perform ng such
services 8 hours a day, 5 days a week, excluding holi days.
However, it will not be consi dered abandonnent if such failure
to engage in business is due to an act of God, a work
stoppage, or a delay due to a strike or labor difficulty, a
freight enbargo, or other cause over which the notor vehicle
deal er has no control, including any violation of ss.
320. 60- 320. 70.

(5) Notwithstandi ng any other provision of this
section, if a notor vehicle deal er has abandoned his or her
franchi se agreenent as provided in subsection (4), the
licensee may give witten notice to the dealer and the
departnent of the licensee's intention to discontinue, cancel
or fail to renew the franchi se agreement with the deal er at
| east 15 days before the effective date thereof, specifying
the grounds for such action. A notor vehicle deal er receiving
such notice may file a petition or conplaint for deternination
of whether in fact there has been an abandonnent of the
franchi se.

(6) |If the conplainant notor vehicle deal er prevails,
he or she shall have a cause of action against the |icensee

16
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1| for reasonable attorneys' fees and costs incurred by himor
2 | her in such proceeding, and he or she shall have a cause of
3| action under s. 320.697.

4 (7) Except as provided in s. 320.643, no repl acenent
5| notor vehicle dealer shall be naned for this point or |ocation
6 | to engage in business, and the franchi se agreenent shal

7| remainin effect until a final judgnment is entered after al
8 | appeal s are exhausted, provided that, when a notor vehicle

9 | deal er appeal s a deci si on uphol ding a discontinuation

10 | cancell ation, or nonrenewal based upon abandonnent or

11 | revocation of the dealer's |license pursuant to s. 320.27 as
12 | | awful reasons for such discontinuation, cancell ation, or

13 | nonrenewal, the franchi se agreenent shall remain in effect
14 | pendi ng exhaustion of all appeals only if the notor vehicle
15| deal er establishes a |likelihood of success on appeal and

16 | provided that the public interest will not be harnmed by

17 | keeping the franchi se agreenent in effect pending entry of
18 | final judgnent after such appeal pr+er—to—the—tinalt

19 | athadication—>b he—departrent—on—the petition—o

20 | angd—the—exhauston—of—aH—appetate—+enedies by the cancel ed
21| or discontinued dealer, if a stay is issued by either the

22 | departnent or an appellate court.

23 (8) |If atransfer is proposed pursuant to s.

24| 320.643(1) or (2) after a notice of intent to discontinue,
25| cancel, or not renew a franchi se agreenent has been received,
26 | but prior to the final determ nation, including exhaustion of
27 | all appellate renedies of a notor vehicle dealer's conpl aint
28 | or petition contesting such action, the ternination

29 | proceedi ngs shall be stayed, w thout bond, during the period
30| that the transfer is being reviewed by the |icensee pursuant
31| to s. 320.643; the franchi se agreenent shall remain in ful

17
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force and effect; and the notor vehicle dealer shall retain

all rights and renedi es pursuant to the terns and conditions

of the franchi se agreenent and applicable |aw, including al

rights of transfer until the |icensee has accepted or rejected

the proposed tranfer. |f the proposed transfer is rejected,

the nmotor vehicle dealer shall retain all of its rights

pursuant to s. 320.643 to an adninistrative determ nation as

to whether the licensee's rejection is in conpliance with the

provisions of s. 320.643; and, during the pendency of any such

adm ni strative proceedi ng and any rel ated appell ate

proceedi ngs, the term nation proceedi ngs shall remain stayed

wi t hout bond, the franchi se agreenent shall remain in ful

force and effect, and the notor vehicle dealer shall retain

all rights and renedi es pursuant to the terns and conditions

of the franchi se agreenent and applicable |aw, including al

rights of transfer. |If a transfer is approved by the |licensee

or mandated by law, the ternination proceedings shall be

di sm ssed with prejudice as noot.
Section 5. Section 320.643, Florida Statutes, is
anended to read:

320. 643 Transfer, assignnent, or sale of franchise
agreenents. - -

(1) A notor vehicle dealer shall not transfer, assign
or sell a franchise agreenent to another person unless the
dealer first notifies the licensee of the dealer's decision to
make such transfer, by witten notice setting forth the
prospective transferee's nane, address, financial
gual i fication, and busi ness experience during the previous 5
years. The licensee shall, in witing, within 60 days after
recei pt of such notice, informthe dealer either of the
|icensee's approval of the transfer, assignnent, or sale or of

18
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t he unacceptability of the proposed transferee, setting forth
the material reasons for the rejection. |If the |licensee does
not so informthe dealer within the 60-day period, its
approval of the proposed transfer is deened granted. No such
transfer, assignnent, or sale will be valid unless the
transferee agrees in witing to conply with all requirenents
of the franchise then in effect. Notwi thstanding the terns of
any franchi se agreenent, the acceptance by the |icensee of the
proposed transferee shall not be unreasonably wi thheld. For

t he purposes of this section, the refusal by the licensee to
accept a proposed transferee who is of good noral character
and who ot herwi se neets the witten, reasonable, and uniformy
appl i ed standards or qualifications, if any, of the licensee
relating to financial qualifications of the transferee and the
busi ness experi ence of executive nanagenent reguitret—by—the
H-ecensee—of—+ts—notor—vehiete—dealers is presuned to be
unreasonable. A notor vehicle deal er whose proposed sale is
rej ect ed Heensee—who—+ecerves—such—not+ee nmay, within 60 days
foll owi ng such recei pt of such rejection, file with the

department a werifi+ed conplaint for a deternination that the
proposed transferee has been rejected in violation of snet—a
person—gua--Hed—to—be—atransteree—under this section. The

| icensee has the burden of proof with respect to all issues

rai sed by such verified conplaint. The departnent shal
determ ne, and enter an order providing, that the proposed

transferee is either qualified or is not and cannot be
qualified for specified reasons, or the order nmay provide the
condi ti ons under which a proposed transferee would be
qualified. If the licensee fails to file such a response to

the nmotor vehicle deal er's werified conplaint within such
10-day 60-day period or if the departnent, after a hearing,
19
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th—sm-sses—the—<conptaint—oe+r renders a deci sion other than one

di squal i fying the proposed transferee, the franchi se agreenent
bet ween the notor vehicle dealer and the licensee shall be
deened anended to incorporate such transfer or anended in
accordance with the determ nati on and order rendered,
ef fective upon conpliance by the proposed transferee with any
conditions set forth in the determi nation or order

(2)(a) Notwithstanding the terns of any franchise
agreenent, a licensee shall not, by contract or otherwi se,
fail or refuse to give effect to, prevent, prohibit, or
penalize, or attenpt to refuse to give effect to, prevent,
prohi bit, or penalize, any notor vehicle deal er or any
proprietor, partner, stockhol der, owner, or other person who
hol ds or otherwi se owns an interest therein fromselling,
assigning, transferring, alienating, or otherw se disposing
of, in whole or in part, the equity interest of any of themin
such notor vehicle dealer to any other person or persons,
including a corporation established or existing for the
pur pose of owning or holding the stock or ownership interests
of other entities, unless the |licensee proves at a hearing
pursuant to this section that such sale, transfer, alienation
or other disposition is to a person who is not, or whose
control ling executive nmanagenent is not, of good nora
character. A notor vehicle dealer, or any proprietor
partner, stockhol der, owner, or other person who holds or
ot herwi se owns an interest in the notor vehicle dealer, who
desires to sell, assign, transfer, alienate, or otherw se
di spose of any interest in such notor vehicle deal er shal
notify, or cause the proposed transferee to so notify, the
licensee, in witing, of the identity and address of the
proposed transferee. A licensee who receives such notice nay,

20
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wi thin 60 days followi ng such receipt, notify the notor

vehicle dealer in witing fiHtewth-thedepartrent—a—verified
conptaint—for—a—determnation that the proposed transferee is

not a person qualified to be a transferee under this section

and setting forth the naterial reasons for such rejection

Failure of the licensee to notify the notor vehicle deal er

within the 60-day period of such rejection shall be deened an

approval of the transfer. Any person whose proposed sal e of

stock is rejected may file within 60 days after receipt of

such rejection a conplaint with the departnment all eging that

the rejection was in violation of the | aw or the franchi se

agreenent. The |icensee has the burden of proof with respect

to all issues raised by such verified conplaint. The
departnment shall deternine, and enter an order providing, that
the proposed transferee either is qualified or is not and
cannot be qualified for specified reasons; or the order nmay
provide the conditions under which a proposed transferee would
be qualified. If the licensee fails to file a response to the

notor vehicle dealer's conplaint within 10 days or if steh
Lt o o T I I o f the
departnent, after a hearing, ¢istarsses—the—conptaint—or

renders a decision on the conplaint other than one

di squal i fying the proposed transferee, the transfer shall be

deened approved franchi-se—agreerent—between—the—rotor—vehicte

steh—transfer—or—arended in accordance with the determination
and order rendered, effective upon conpliance by the proposed
transferee with any conditions set forth in the deternination
or order.
(b) During the pendency of any such hearing, the
franchi se agreenent of the notor vehicle dealer shall continue
21
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in effect in accordance with its terns. The departnent shal
expedite any deternination requested under this section

Section 6. Section 320.645, Florida Statutes, is
amended to read:

320. 645 Restriction upon ownershi p of deal ership by
i censee. --

(1) No licensee, including a manufacturer or agent of
a manufacturer, or any parent, subsidiary, conmon entity, or
officer or representative of the |licensee shall own or
operate, either directly or indirectly, a notor vehicle
dealership in this state for the sale or service of notor
vehi cl es which have been or are offered for sale under a
franchi se agreenent with a notor vehicle dealer in this state.
A licensee may not be issued a notor vehicle dealer |icense

pursuant to s. 320.27. However, no such |icensee will be

deenmed to be in violation of this section

(a) When operating a notor vehicle dealership for a
tenporary period, not to exceed 1 year, during the transition
fromone owner of the notor vehicle deal ership to another

(b) \When operating a notor vehicle deal ership
tenmporarily for a reasonable period for the exclusive purpose

of broadening the diversity of its deal er body and enhanci ng

opportunities for qualified persons who are part of a group

that has historically been underrepresented in its deal er

body, or for other qualified persons whomthe |icensee deens

to lack the resources to purchase or capitalize the deal ership

outri ght, not—to—execeetd—t—year—or in a bona fide relationship

wi th an independent person, other than a licensee or its agent

or affiliate, who is required to nmake has—+made a significant

i nvestnent that is subject to loss in the deal ership and who

22
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can reasonably expect to acquire full ownership of the
deal ershi p on reasonable terns and conditions; or

(c) If the departnent determines, after a hearing on
the matter, pursuant to chapter 120, at the request of any
person, that there is no independent person available in the
community or territory to own and operate the notor vehicle
deal ership in a manner consistent with the public interest.

In any such case, the licensee nust continue to nake the notor
vehi cl e deal ership available for sale to an i ndependent person
at a fair and reasonable price. Approval of the sale of such a
not or vehicle deal ership to a proposed notor vehicle deal er
shal | not be unreasonably wi thhel d.

(2) As used in this section, the term

(a) "Independent person" is a person who is not an

officer, director, or enployee of the licensee.

(b) "Reasonable terns and conditions" requires that

profits fromthe deal ership are reasonably expected to be

sufficient to allow full ownership of the deal ership by the

i ndependent person within a reasonable tine period not to

exceed 10 years, which tine period nmay be extended if there is

a reasonabl e basis to do so and the extension is not being

sought to evade the purpose of this section; that the

i ndependent person has sufficient control to pernit

acqui sition of ownership; and that the relationship may not be

ternminated solely to avoid full ownership. The terns and

conditions are not reasonable if they preclude the i ndependent

person from an expedited purchase of the deal ership using a

nonetary source other than profits fromthe deal ership's

operati on; however, the independent person nust pay to the

|icensee any and all reasonabl e prepaynent charges and costs,
23
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i ncluding all unrecouped restored | osses, associated with the

expedi ted purchase of the deal ership. For the purpose of this

section, unrecouped restored | osses are noneys that the

manuf acturer has contributed to the dealership to restore

| osses of the deal ership which the manufacturer has not been

pai d back through profits of the deal ership.

(c) "Significant investnent" nmeans a reasonabl e

anount, considering the reasonable capital requirenents of the

deal ershi p, acquired and obtai ned from sources other than the

licensee or any of its affiliates and not encunbered by the

person's interest in the deal ership.

(3) Nothing in this section shall prohibit, limt,

restrict, or inpose conditions on

(a) The business activities, including, wthout

limtation, the dealings with notor vehicle manufacturers and

their representatives and affiliates, of any person that is

primarily engaged in the business of short-term not to exceed

12 mont hs, rental of notor vehicles and industrial and

construction equi pnent and activities incidental to that

busi ness, provided that:

1. Any notor vehicles sold by such person are linmted

to used notor vehicles that have been previously used

exclusively and regularly by such person in the conduct of its

rental business and used notor vehicles traded in for notor

vehi cl es sold by such person

2. Warranty repairs perforned under any nanufacturer's

new vehicle warranty by such person on notor vehicles are

limted to repair of those notor vehicles that it owns. As to

previously owned vehicles, warranty repairs nay be perforned

only if pursuant to a notor vehicle service agreenent as

defined in part | of chapter 634 which is issued by such
24
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1| person or pursuant to an express warranty issued by such

2| person on the retail sale of those vehicles previously owned;
3| and

4 3. Motor vehicle financing provided by such person to
5| retail consumers for notor vehicles is limted to used notor
6 | vehicles sold by such person in the conduct of its business;
7| or

8 (b) The direct or indirect ownership, affiliation, or
9| control of a person described in paragraph (a).

10 (4) This section does not apply to any deal ership that
11 ] is owned, controlled, or operated by a licensee on July 1,

12 | 2000.

15 | dealership—itn—this—statei+f—sueh—deatlership—was—ownetd—or

16 | operated—by—thet+Hrcensee—on—vay—314,—1984-

17 Section 7. Subsection (2) of section 320.699, Florida
18 | Statutes, is anended to read:

19 320.699 Administrative hearings and adjudi cations;

20 | procedure. --

21 (2) If awitten objection or notice of protest is

22 | filed with the departnent under paragraph (1)(b), a hearing
23 | shall be held not sooner than 180 days from wthin—3180—days—of
24 | the date of filing of the first objection or notice of

25 | prot est —untess—the—tire—i+s—extended—by—theheartngoficer
26 | for—goot——rcause—shown. H—ahearirng—+shot—schedutetd—within
27 | satt—tier—any—party—rmay-reguest—such—hearng—whi-ch—shatH—be
28 | hetd—forthwth—by—thehearing—ofHicer—

29 Section 8. Section 320.69905, Florida Statutes, is

30| created to read:

31
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320. 69905 Severability.--If a provision of ss.

320. 60-320.70 or its application to any person or circunstance

is held invalid, the invalidity does not affect other

provi sions or applications of ss. 320.60-320.70 which can be

gi ven effect without the invalid provision or application, and

to this end the provisions of ss. 320.60-320.70 are severable.
Section 9. This act shall take effect July 1, 2001.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSEggEITUTE FOR

The CS anends s. 360.60, F.S., to revise the definition of
"motor vehicle dealer” to inciude |icensed franchi sed notor
vehi cl e deal ers who repair or service nptor vehicles or
certain used notor vehicles for conm ssion, noney, or other
things of value; and to define "sell" and its various synonyns
to i1 nclude | ease transacti ons.

The CS anends s. 360.61, F.S., to provide no replacenent

deal er Ilcense_naY be granted pending a deal er conplaint of
unfair or prohibited cancellation or non-renewal, so |long as

t he deal er agreenent of the conplaining dealer is in efféect as
provi ded undéer s. 320.641(7), F.S.

The CS anends s. 320.64, F,S., to provide vijolations of
prohibited acts are sufticient grounds for |icense denial,.
suspensi on, or revocation and makes them subject to penalties
provided in ss. 320.695 and 320.697, F.S.

The CS al so anends s, 320.64, F.S., tP provi de additiona

reasons whi ch coul d %ustlfy the deni al , suspension, or
revocation of a manufacturer's |icense in Florida.

The CS anends s. 320.641, F.S,
in determ ning whether a term na
non-renewal , or nodification of
approved.

to provide criteria to be used
|?n, cancel | ati on,

t
a franchi se shoul d be

The CS anends s, 320,643, F.S., to allow a manufacturer to use
financial qualifications in its determnations regarding a
transfer, and allows the dealer to file a conplaint in protest
of the denial of a transfer of a franchise agreenent.

The CS anends s. 320.645, F.S., relating to the restriction
upon owner shi p of dealershlps by a I'icensee to all ow

manuf acturers to operate notor vehicle deal erships for the
excl usi ve purpose of broadening diversity and inproving

mnority representation.
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