Florida Senate - 2001 CS for CS for SB 1092

By the Cormittees on Crinminal Justice; Banking and | nsurance;
and Senators Canpbell and Cri st

307-1787-01
1 Abill to be entitled
2 An act relating to insurance fraud; providing
3 | egislative findings; creating s. 456. 0375,
4 F.S., relating to clinics; defining the term
5 "clinic"; inposing registration requirenents
6 for certain clinics; providing for nedica
7 directors; providing for enforcenent; anending
8 S. 626.989, F.S., relating to Departnment of
9 | nsurance investigation of insurance fraud
10 revising inmunity provisions; anending s.
11 627.732, F.S., relating to definitions;
12 defining the terns "nedically necessary" and
13 "broker"; anending s. 627.736, F.S.; revising
14 provisions relating to required personal injury
15 protection benefits; deleting provisions
16 speci fyi ng what nedi cal paynents insurance
17 pays; revising provisions for charges for
18 treatnents; providing for presuit notice;
19 anending s. 627.739, F.S.; providing
20 circunstances for which an insurer is not
21 required to pay any charge; anending s.
22 817.234, F.S.; revising provisions relating to
23 fal se and fraudul ent insurance clains; anendi ng
24 s. 817.505, F.S.; providing penalties; anending
25 s. 324.021, F.S.; conforming provisions to
26 changes nmade by the act; providing effective
27 dat es.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Legislative findings.--The Legislature

2| finds and declares that the purposes of the Florida Mtor

3] Vehicle No-Fault Law have included providing to the public

4 | affordabl e personal injury protection insurance, which is
5]intended to deliver to persons involved in notor vehicle

6 | crashes nedically necessary and appropriate nedical care

7| quickly, and wi thout undue litigation or other associated

8 | costs, but that these purposes have been i npeded by, anbng

9| other things, fraud, nedically inappropriate over-utilization
10| of treatnent and di agnostic services, inflated charges, and
11| other practices of a small nunber of health care providers,
12 | entrepreneurs, and attorneys who are addi ng significant costs
13| to consuners, yet providing little or no real benefits. The
14 | Legislature finds that sone, but not all, of these practices
15| are described in the Statewide Gand Jury Report entitled

16 |"Report on Insurance Fraud Related to Personal Injury

17 | Protection" in case No. 95-746 in the Suprene Court of the

18 | State of Florida, and the Legislature adopts and incorporates
19 in this section by reference as findings the entirety of such
20 | report. The Legislature further finds that the probl ens
21| addressed in this report and in this act are matters of great
22 | public interest and inportance to public health, safety, and
23| welfare, and that the specific provisions of this act are the
24 | least-restrictive reasonabl e neans by which to sol ve these
25 | probl ens.
26 Section 2. Effective Cctober 1, 2001, section
27 | 456. 0375, Florida Statutes, is created to read:
28 456. 0375 Registration of certain clinics;
29 | requirenents; discipline; exenptions.--
30 (1) As used in this section, the term"clinic" neans a
31| business operating in a single structure or facility or group

2
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of adj acent structures or facilities under the sane business

nane or nanagenent at which health care services are provided

to individuals and for which such busi ness tenders charges for

rei mbursenent for such services, unless it is otherw se

licensed, registered, or certified by the state pursuant to
chapter 390, chapter 394, chapter 395, chapter 400, chapter
463, chapter 465, chapter 466, chapter 478, chapter 480, or
chapter 484 or is exenpt fromfederal taxation under 26 U S.C

s. 501(c)(3). This section shall also not apply to a group

practice, partnership, or corporation that provides health

care services by licensed health care practitioners in

accordance with chapter 457, chapter 462, chapter 463, chapter
466, chapter 467, chapter 484, chapter 486, chapter 490,
chapter 491, or part |, part IIl, part X part XlIl, or part
XV of chapter 468 which is wholly owned by licensed health
care practitioners or the spouse, parent, or child of a

|icensed health care practitioner

(2)(a) Aclinic in which an entity or individual other

than those |icensed under chapter 458, chapter 459, chapter

460, or chapter 461 possesses an ownership interest mnust

register with the departnent. The clinic nust at all tines

maintain a valid registration. Each clinic |ocation nust be

regi stered separately even though operated under the sane

busi ness nane or managenent. For purposes of determn ning

regi stration requirenents under this paragraph, a clinic owned

by a physician |licensed under chapter 458, chapter 459,

chapter 460, or chapter 461 al so includes any clinic owned

jointly by the physician and the physician's spouse, parent,

or child if the licensed physician supervises the services

perforned in the clinic and is legally responsible for the

clinic's conpliance with all federal and state | aws.
3
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(b) The departnent shall adopt rul es necessary to

admi ni ster the registration program including rules

establishing the specific registration procedures, fornms, and

fees. Registration fees nust be calculated to reasonably cover

the cost of registration and nmust be in such anpunt that the

total fees collected do not exceed the cost of adninistering

and enforcing conpliance with this section. The registration

program nust require:

1. The clinic to file the registration formwith the

departnent within 60 days after the effective date of this

section or prior to the inception of operation. The

registration expires automatically 2 years after its date of

i ssuance and nust be renewed biennially thereafter

2. The registration formto contain the nane,

resi dence, and busi ness address, phone nunber, and license

nunber of the nedical director for the clinic.

3. The clinic to display the registration certificate

in a conspicuous |location within the clinic which is readily

visible to all patients.

(3)(a) Each clinic owned by an individual other than a

fully licensed physician or owned by an entity other than a

prof essional corporation or linmted liability conpany conposed

only of fully licensed physicians nust enploy or contract with

a physician maintaining a full and unencunbered physician

license in accordance with chapter 458, chapter 459, chapter

460, or chapter 461 to serve as the nedical director

(b) A nedical director nmust agree in witing to accept

| egal responsibility for supervising the delivery of

appropriate health care services and supplies. The nedica

director shall:

4
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1. Have signs identifying the nedical director posted

in a conspicuous |location within the clinic which is readily

visible to all patients.

2. Ensure that all practitioners providing health care

services or supplies to patients maintain a current active and

unencunbered Florida |icense.

3. Review any patient-referral contracts or agreenents

executed by the clinic.

4., Ensure that all health care practitioners at the

clinic have active appropriate certification or licensure for

the |l evel of care being provided.

5. Serve as the clinic records owner as defined in s.
456. 057.
6. Conply with the nedical recordkeeping,

of fi ce-surgery, and adverse-incident-reporting requirenents of

chapter 456, the respective practice acts, and the rul es

adopt ed t hereunder.

7. Conduct systematic reviews of clinic billings to

ensure that the billings are not fraudul ent or unlawful. Upon

di scovery of an unlawful charge, the nedical director nust

take i medi ate corrective action.

(c) Any contract to serve as a nedical director

entered into or renewed by a physician in violation of this

section is void as contrary to public policy. This section

applies to contracts entered into or renewed on or after
Cctober 1, 2001
(d) The departnent, in consultation with the boards,

shal | adopt rules specifying linmtations on the nunber of

registered clinics and |licensees for which a nedical director

may assune responsibility for purposes of this section. In

determning the quality of supervision a nedical director can
5
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provide, the departnent shall consider the nunber of clinic

enpl oyees, the clinic |location, and the services provided by

the clinic.
(4)(a) Al charges or reinbursenent clains nade by or

on behalf of a clinic that is required to be regi stered under

this section but that is not so registered are unl awf ul

charges and therefore are nonconpensabl e and unenf orceabl e.

Any person establishing, operating, or managi ng an

unregi stered clinic otherwise required to be registered under

this section commits a felony of the third degree, as provided
ins. 775.082, s. 775.083, or s. 775.084.
(b) Any licensed health care practitioner who viol ates

this section is subject to discipline in accordance with

chapter 456 and the respective practice act.

(c) The departnent shall revoke the registration of

any clinic registered under this section for operating in

violation of the requirenents of this section

Section 3. Paragraph (c) of subsection (4) of section
626.989, Florida Statutes, is anended to read:

626. 989 Investigation by departnent or Division of
| nsurance Fraud; conpliance; imunity; confidential
information; reports to division; division investigator's
power of arrest.--

(4)

(c) In the absence of fraud or bad faith, a person is
not subject to civil liability for |ibel, slander, or any
other relevant tort by virtue of filing reports, wthout
mal i ce, or furnishing other information, wthout nalice,
required by this section or required by the departnent or
di vi sion under the authority granted in this section, and no

6
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civil cause of action of any nature shall arise against such
per son:

1. For any information relating to suspected
fraudul ent insurance acts or persons suspected of engaging in

such acts furnished to or received fromany local, state, or

federal |law enforcenent officials, their agents, or enpl oyees;
2. For any information relating to suspected
fraudul ent insurance acts or persons suspected of engaging in

such acts furnished to or received from ot her persons subject
to the provisions of this chapter; e+

3. For any such information furnished in reports to
t he departnent, the division, the National Insurance Crine
Bur eau, o the National Associ ation of |nsurance
Conmi ssioners, or any local, state, or federal enforcenent

officials or their agents or enpl oyees; or

4. For other actions taken in cooperation with any of

the agencies or individuals specified in this paragraph in the

| awful investigation of suspected fraudul ent insurance acts.
Section 4. Section 627.732, Florida Statutes, is
amended to read:
627.732 Definitions.--As used in ss. 627.730-627. 7405,
the term

(1) "Broker" neans any person not possessing a license
under chapter 395, chapter 400, chapter 458, chapter 459,
chapter 460, chapter 461, or chapter 641 who charges or

receives conpensation for any use of nedical equipnent and is

not the 100-percent owner or the 100-percent |essee of such

equi pnent. For purposes of this section, such owner or |essee

may be an individual, a corporation, a partnership, or any

other entity and any of its 100-percent-owned affiliates and

subsi di ari es. For purposes of this subsection, the term
7
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1['lessee" neans a long-term | essee under a capital or operating
2| Il ease, but does not include a part-tinme | essee. The term

3 |"broker" does not include a hospital or physician nmanagenent

4 | conpany whose nedical equipnent is ancillary to the practices
5 | managed, a debt coll ection agency, or an entity that has

6| contracted with the insurer to obtain a discounted rate for

7 | such services; nor does the terminclude a managenent conpany
8 | that has contracted to provide general managenent services for
9] alicensed physician or health care facility and whose

10 | conpensation is not materially affected by the usage or

11 | frequency of usage of nedical equipnent or an entity that is
12 | 100- percent owned by one or nore hospitals or physicians.

13 (2) "Medically necessary" refers to a nedical service
14 | or supply that a prudent physician would provide for the

15 | purpose of preventing, diagnosing, or treating an ill ness,

16 | injury, disease, or synptomin a nanner that is:

17 (a) In accordance with generally accepted standards of
18 | nedi cal practi ce;

19 (b) dinically appropriate in ternms of type,

20 | frequency, extent, site, and duration; and

21 (c) Not primarily for the convenience of the patient,
22 | physician, or other health care provider.

23 (3) ) "Motor vehicle" means any sel f-propelled

24 | vehicle with four or nore wheels which is of a type both

25 | designed and required to be licensed for use on the hi ghways
26 | of this state and any trailer or senitrailer designed for use
27 | with such vehicle and incl udes:

28 (a) A "private passenger notor vehicle," which is any
29 | notor vehicle which is a sedan, station wagon, or jeep-type
30| vehicle and, if not used primarily for occupational

31

8
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prof essi onal, or business purposes, a notor vehicle of the
pi ckup, panel, van, canper, or notor hone type.

(b) A "conmercial notor vehicle," which is any notor

vehicle which is not a private passenger notor vehicle.

The term "notor vehicle" does not include a nobile hone or any
not or vehicle which is used in nmass transit, other than public
school transportation, and designed to transport nore than
five passengers exclusive of the operator of the notor vehicle
and which is owned by a nunicipality, a transit authority, or
a political subdivision of the state.

(4) 2y "Naned insured"” means a person, usually the
owner of a vehicle, identified in a policy by nanme as the
i nsured under the policy.

(5) 3y "Omer" means a person who holds the |ega
title to a notor vehicle; or, in the event a notor vehicle is
the subject of a security agreenent or |l ease with an option to
purchase with the debtor or |essee having the right to
possessi on, then the debtor or |essee shall be deened the
owner for the purposes of ss. 627.730-627. 7405.

(6)t4)> "Relative residing in the same househol d* neans
a relative of any degree by bl ood or by marriage who usually
nmakes her or his hone in the sane fanmily unit, whether or not
tenmporarily living el sewhere

(7)£5) "Recovery agent" means any person or agency who
is licensed as a recovery agent or recovery agency and
aut hori zed under s. 324.202 to seize |license plates.

Section 5. Subsections (1), (4), (5, (7), (8), and

(9) of section 627.736, Florida Statutes, are anended, and
subsections (11) and (12) are added to that section, to read:

9
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1 627.736 Required personal injury protection benefits;
2 | exclusions; priority; clains.--

3 (1) REQUI RED BENEFI TS. - - Every insurance policy

4| conplying with the security requirenents of s. 627.733 shal

5| provide personal injury protection to the naned insured,

6| relatives residing in the same househol d, persons operating

7 | the insured notor vehicle, passengers in such notor vehicle,
8 | and ot her persons struck by such nmotor vehicle and suffering
9| bodily injury while not an occupant of a self-propelled

10 | vehicle, subject to the provisions of subsection (2) and

11 | paragraph (4)(d), to a limt of $10,000 for |oss sustained by
12 | any such person as a result of bodily injury, sickness,

13 | di sease, or death arising out of the ownership, nmintenance,
14 | or use of a notor vehicle as foll ows:

15 (a) Medical benefits.--Eighty percent of al

16 | reasonabl e expenses for nedically necessary nedical, surgical
17 | X-ray, dental, and rehabilitative services, including

18 | prosthetic devices, and nedically necessary anbul ance,

19 | hospital, and nursing services. Such benefits shall also

20 | i ncl ude necessary renedial treatnent and services recogni zed
21| and permitted under the laws of the state for an injured

22 | person who relies upon spiritual neans through prayer al one
23 | for healing, in accordance with his or her religious beliefs;
24 | however, this sentence does not affect the determ nati on of
25 | what other services or procedures are nedically necessary.

26 (b) Disability benefits.--Sixty percent of any |oss of
27 | gross incone and | oss of earning capacity per individual from
28 | inability to work proxi mately caused by the injury sustained
29| by the injured person, plus all expenses reasonably incurred
30| in obtaining fromothers ordi nary and necessary services in
31| lieu of those that, but for the injury, the injured person

10
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

569 ga Senate - 2001 CS for CS for SB 1092

i 87-01
woul d have perforned without incone for the benefit of his or
her household. Al disability benefits payable under this
provi sion shall be paid not |ess than every 2 weeks.

(c) Death benefits.--Death benefits of $5,000 per
i ndividual. The insurer may pay such benefits to the executor
or adm nistrator of the deceased, to any of the deceased's
relatives by blood or |egal adoption or connection by
marriage, or to any person appearing to the insurer to be
equitably entitled thereto.

Only insurers witing notor vehicle liability insurance in
this state nay provide the required benefits of this section
and no such insurer shall require the purchase of any other
not or vehicle coverage other than the purchase of property
danmage liability coverage as required by s. 627.7275 as a
condition for providing such required benefits. lInsurers may
not require that property damage liability insurance in an
amount greater than $10, 000 be purchased in conjunction with
personal injury protection. Such insurers shall nake benefits
and required property danage liability insurance coverage
avai l abl e through norrmal marketing channels. Any insurer
writing notor vehicle liability insurance in this state who
fails to conply with such availability requirenent as a
general business practice shall be deermed to have viol at ed
part X of chapter 626, and such violation shall constitute an
unfair nmethod of conpetition or an unfair or deceptive act or
practice involving the business of insurance; and any such
insurer conmitting such violation shall be subject to the
penalties afforded in such part, as well as those which nay be
af forded el sewhere in the insurance code.

11
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(4) BENEFITS; WHEN DUE. --Benefits due froman insurer
under ss. 627.730-627.7405 shall be primary, except that
benefits received under any workers' conpensation | aw shall be
credited agai nst the benefits provided by subsection (1) and
shal | be due and payabl e as | oss accrues, upon receipt of
reasonabl e proof of such | oss and the anpbunt of expenses and

| oss incurred which are covered by the policy issued under ss.
627. 730-627. 7405. When the Agency for Health Care
Adm ni stration provides, pays, or becones |iable for nedica
assi stance under the Medicaid programrelated to injury,

si ckness, disease, or death arising out of the ownership,

mai nt enance, or use of a notor vehicle, benefits under ss.
627. 730-627. 7405 shall be subject to the provisions of the
Medi cai d program

(a) An insurer may require witten notice to be given
as soon as practicable after an accident involving a notor
vehicle with respect to which the policy affords the security
required by ss. 627.730-627. 7405.

(b) Personal injury protection insurance benefits paid
pursuant to this section shall be overdue if not paid within
30 days after the insurer is furnished witten notice of the
fact of a covered |oss and of the anpbunt of sane. |If such
witten notice is not furnished to the insurer as to the
entire claim any partial anount supported by witten notice
is overdue if not paid within 30 days after such witten
notice is furnished to the insurer. Any part or all of the
remai nder of the claimthat is subsequently supported by
witten notice is overdue if not paid within 30 days after
such witten notice is furnished to the insurer. Wen an
i nsurer pays only a portion of a claimor rejects a claim the

i nsurer shall include with the partial paynent or rejection an
12
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1|itenized specification of each itemthat the insurer had

2| reduced, omitted, or declined to pay and any infornmation that
3| the insurer desires the claimant to consider related to the

4 | nedi cal necessity of the denied treatnent or to explain the

5 | reasonabl eness of the reduced charge, provided that this shal
6| not limt the insurer's evidence at trial; and the insurer

7 | shall include the nane and address of the person to whomthe

8 | clai mant should respond and a clai mnunber to be referenced in
9| future correspondence. However, notwithstanding the fact that
10| written notice has been furnished to the insurer, any paynent
11 | shall not be deened overdue when the insurer has reasonable

12 | proof to establish that the insurer is not responsible for the
13 | paynent —rRoetw-thstanting—that—witten—notiece—has—been

14 | furntshed—to—the—insurer.

15 1. An insurer shall have an additional 30 days from
16 | the date the claimwuld otherwi se have becone overdue under
17 | this subsection to pay a claimthat the insurer refers within
18 | 30 days fromthe date of the claimto the Departnent of

19 | I nsurance pursuant to s. 626.989, if the insurer has

20 | reasonabl e evidence to establish that the claimor a portion
21| of the claimarises froma fraudul ent insurance act as defined
221in s. 626.989 or is a crinmnal act involving insurance fraud,
23| including a violation of s. 817.234 or s. 817.505 or ki ckbacks
24 | under s. 456.054 associated with a claimfor personal injury
25 | protection benefits in accordance with s. 627.736. Nothing in
26 | this paragraph changes the standard in s. 626.989 which

27 | requires an insurer to refer suspected fraudul ent insurance

28 | acts or other specified acts or practices to the departnent.
29 | The insurer shall provide the departnment with any information
30| in support of the referral, and shall, except when the

31| departnent agrees that it would conprom se the investigation

13
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notify the person subnmitting the claimthat the clai mhas been

referred to the Departnent of |nsurance for investigation. Any

i nsurer who engages in a general business practice of

forwarding valid clainms or portions thereof for investigation

under this section commits an unfair trade practice under the

| nsur ance Code.

2. For the purpose of calculating the extent to which
any benefits are overdue, paynent shall be treated as being
made on the date a draft or other valid instrument which is
equi val ent to paynment was placed in the United States mail in
a properly addressed, postpaid envelope or, if not so posted,
on the date of delivery. This paragraph does not preclude or

limt the ability of the insurer to assert that the clai mwas

unrel ated, was not nedically necessary, or was unreasonabl e or

that the anount of the charge was in excess of that pernitted

under, or in violation of, subsection (5). Such assertion by

the insurer may be nmade at any tine, including after paynent

of the claimor after the 30-day tine period for paynent set

forth in this paragraph.

(c) Al overdue paynents shall bear sinple interest at
the rate established by the Conptroller under s. 55.03 or the

rate established in the insurance contract, whichever is

greater, for the year in which the paynent becane overdue and

for clains referred to the Departnent of I|nsurance for

i nvestigation under paragraph (b), calculated fromthe date

the insurer was furnished with witten notice of the anount of

covered loss. Interest shall be due at the tine paynent of the

overdue claimis nmade ef—16—percent—per—year.

(d) The insurer of the owner of a notor vehicle shal

pay personal injury protection benefits for

14
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1. Accidental bodily injury sustained in this state by
the owner while occupying a notor vehicle, or while not an
occupant of a self-propelled vehicle if the injury is caused
by physical contact with a notor vehicle.

2. Accidental bodily injury sustained outside this
state, but within the United States of Anerica or its
territories or possessions or Canada, by the owner while
occupyi ng the owner's notor vehicle.

3. Accidental bodily injury sustained by a relative of
the owner residing in the sane househol d, under the
ci rcunst ances described in subparagraph 1. or subparagraph 2.
provided the relative at the tine of the accident is domiciled
in the owner's household and is not hinself or herself the
owner of a notor vehicle with respect to which security is
requi red under ss. 627.730-627. 7405.

4. Accidental bodily injury sustained in this state by
any ot her person while occupying the owner's notor vehicle or
if aresident of this state, while not an occupant of a
self-propelled vehicle, if the injury is caused by physica
contact with such notor vehicle, provided the injured person
is not hinmself or herself:

a. The owner of a notor vehicle with respect to which
security is required under ss. 627.730-627.7405; or

b. Entitled to personal injury benefits fromthe
i nsurer of the owner or owners of such a notor vehicle.

(e) If two or nore insurers are |liable to pay persona
injury protection benefits for the sane injury to any one
person, the nmaxi mum payabl e shall be as specified in
subsection (1), and any insurer paying the benefits shall be
entitled to recover fromeach of the other insurers an

15
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1| equitable pro rata share of the benefits paid and expenses

2| incurred in processing the claim

3 ¢ i eal . i 1 ableti

4 . : i eei _ shah I . F
5 . L . G ealt T

6 b I : L . o I I

7 . - F D a) " F

8 et et : . .

9 | has—been—exhaustet—TFhe—benefits—shatH—not—bepayabtefor—the
10 | ampunt—of—any—deductibte—whi-eh—has—been—selected-

11 (f)tg)y It is a violation of the insurance code for an
12 | insurer to fail to tinely provide benefits as required by this
13 | section with such frequency as to constitute a genera

14 | busi ness practi ce.

15 (5) CHARGES FOR TREATMENT OF | NJURED PERSONS. - -

16 (a) Any physician, hospital, clinic, or other person
17 ) or institution lawfully rendering treatnent to an injured

18 | person for a bodily injury covered by personal injury

19 | protection insurance nmay charge only a reasonabl e anount for
20 | the protuets;servi cesyand suppl i es accoemmpdations rendered,
21| and the insurer providing such coverage may pay for such

22 | charges directly to such person or institution |awfully

23 | rendering such treatnent, if the insured receiving such

24 | treatnent or his or her guardi an has countersigned the

25| invoice, bill, or claimform approved by the Departnent of
26 | I nsurance upon which such charges are to be paid for as having
27 | actually been rendered, to the best know edge of the insured
28 | or his or her guardian. In no event, however, nmay such a

29 | charge be in excess of the anpbunt the person or institution
30| customarily charges for |ike protduets;—servicesyor supplies
31 | acconmpdations in cases invol ving no insurance..

16
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1 (b)1. An insurer is not required to pay a clai m made
2| by a broker or by a person nmaking a claimon behalf of a

3 | broker.

4 2. Chargesr—yprovidetd—that—eharges for nedically

5| necessary cephalic thernogramns, and peri pheral thernograns,

6 | spinal ultrasounds, extremty ultrasounds, video fl uoroscopy,
7 | surface el ectronyography, and nerve conduction testing

8 |(i ncl udi ng notor and sensory nerves as well as F waves, H

9| refl exes, somatosensory evoked potentials, and dernatonma

10 | studies)shall not exceed the naxi numrei nbursenent all owance
11| for such procedures as set forth in the applicable fee

12 | schedul e or other paynent nethodol ogy established pursuant to
13| s. 440.13.

14 3. Charges for nedically necessary magneti c resonance
15| i magi ng service may not exceed 75 percent of the |ngenix

16 | Custoni zed Fee Anal yzer for the Zip Code prefix 330 for

17 | Florida year 2000 plus annual increases equal to the nedica
18 | Consuner Price Index for Florida. Procedures not reinbursed
19 | under the Ingeni x Custom zed Fee Anal yzer for Zip Code prefix
20| 330 shall not be reinbursed for magneti c resonance i nagi ng
21| centers or magnetic resonance i nagi ng | easi ng conpanies in
22| Florida to reduce costs and prevent fraud. This subparagraph
23 | does not apply to charges for magnetic resonance i magi ng

24 | services hilled and collected by facilities |licensed under

25 | chapter 395.

26 (c)tb)y Wth respect to any treatnment or service, other
27 | than nedical services billed by a hospital or other provider
28 | for energency services as defined in s. 395.002 or inpatient
29 | services rendered at a hospital-owned facility, the statenent
30 | of charges nmust be furnished to the insurer by the provider
31| and may not include, and the insurer is not required to pay,

17
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charges for treatnent or services rendered nore than 35 36
days before the postnark date of the statenent, except for
past due anounts previously billed on a tinely basis under
this paragraph, and except that, if the provider submits to
the insurer a notice of initiation of treatnment within 21 days
after its first exam nation or treatnent of the clainmnt, the
statenent may include charges for treatnent or services
rendered up to, but not nmore than, 75 66 days before the
postnmark date of the statement. The injured party is not
liable for, and the provider shall not bill the injured party
for, charges that are unpaid because of the provider's failure
to conply with this paragraph. Any agreenent requiring the
injured person or insured to pay for such charges is
unenforceable. If, however, the insured fails to furnish the

provider with the correct nane and address of the insured's

personal injury protection insurer, the provider has 35 days

fromthe date the provider obtains the correct information to

furnish the insurer with a statenent of the charges. The

insurer is not required to pay for such charges unless the

provider includes with the statenent docunentary evidence that

was provided by the insured during the 35-day period

denonstrating that the provider reasonably relied on erroneous

information fromthe i nsured and either

1. A denial letter fromthe incorrect insurer; or

2. Proof of mailing, which may include an affidavit

under penalty of perjury, reflecting tinely mailing to the

i ncorrect address or insurer.For energency services and care

as defined in s. 395.002 rendered in a hospital energency

departnment or for transport and treatnent rendered by an

anbul ance provider licensed pursuant to part Il of chapter

401, the provider is not required to furnish the statenment of
18
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charges within the tinme periods established by this paragraph
and the insurer shall not be considered to have been furnished
with notice of the anount of covered | oss for purposes of
paragraph (4)(b) until it receives a statenent conplying with
par agr aph(e) 53¢y, or copy thereof, which specifically
identifies the place of service to be a hospital energency
departnment or an anbul ance in accordance with billing
st andards recogni zed by the Health Care Finance
Adm ni stration. Each notice of insured' s rights under s.
627. 7401 nust include the following statenent in type no
smal | er than 12 points:

Bl LLI NG REQUI REMENTS. - - Fl ori da Statutes provide

that with respect to any treatnent or services,

ot her than certain hospital and energency

services, the statenent of charges furnished to

the insurer by the provider may not include,

and the insurer and the injured party are not

required to pay, charges for treatnent or

services rendered nore than 35 36 days before

the postmark date of the statenent, except for

past due anounts previously billed on a tinely

basis, and except that, if the provider subnmts

to the insurer a notice of initiation of

treatnent within 21 days after its first

exam nation or treatnment of the clainmant, the

statenent may include charges for treatnent or

services rendered up to, but not nore than, 75

60 days before the postnmark date of the

st at enent .

(d)te)y Every insurer shall include a provisioninits

policy for personal injury protection benefits for binding
19
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arbitration of any clains dispute involving nedical benefits
ari sing between the insurer and any person providing nedica
services or supplies if that person has agreed to accept

assi gnnment of personal injury protection benefits. The

provi sion shall specify that the provisions of chapter 682
relating to arbitration shall apply. The prevailing party
shall be entitled to attorney's fees and costs. For purposes
of the award of attorney's fees and costs, the prevailing
party shall be determ ned as foll ows:

1. Wen the anount of personal injury protection
benefits determ ned by arbitration exceeds the sum of the
anmount offered by the insurer at arbitration plus 50 percent
of the difference between the anount of the claimasserted by
the claimant at arbitration and the anmount offered by the
insurer at arbitration, the claimant is the prevailing party.

2. Wien the anobunt of personal injury protection
benefits determined by arbitration is less than the sum of the
anmount offered by the insurer at arbitration plus 50 percent
of the difference between the anmount of the claimasserted by
the claimant at arbitration and the anmount offered by the
insurer at arbitration, the insurer is the prevailing party.

3. Wien neither subparagraph 1. nor subparagraph 2.
applies, there is no prevailing party. For purposes of this
par agraph, the anpbunt of the offer or claimat arbitration is
the amount of the last witten offer or claimnade at |east 30
days prior to the arbitration

4. In the demand for arbitration, the party requesting
arbitration nust include a statenent specifically identifying
the issues for arbitration for each exami nation or treatnment
in dispute. The other party nust subsequently issue a
statenent specifying any other exam nations or treatnent and
20
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1| any other issues that it intends to raise in the arbitration
2| The parties may anend their statenents up to 30 days prior to
3| arbitration, provided that arbitration shall be limted to

4] those identified i ssues and neither party nmay add additiona

5] issues during arbitration

6 (e)td)y Al statements and bills for medical services

7 | rendered by any physician, hospital, clinic, or other person
8| or institution shall be subnmitted to the insurer on a Health
9| Care Finance Adninistration 1500 form UB 92 forns, or any

10 | other standard form approved by the departnent for purposes of
11| this paragraph. Al billings for such services shall, to the
12 | extent applicable, follow the Physicians' Current Procedura
13 | Terminology (CPT) in the year in which services are rendered.
14 | No statenent of nedical services nay include charges for

15 | nedi cal services of a person or entity that perforned such

16 | services w thout possessing the valid licenses required to

17 | perform such services. For purposes of paragraph (4)(b), an
18 | i nsurer shall not be considered to have been furnished with
19 | notice of the anpbunt of covered |oss or nedical bills due

20 | unless the statenents or bills conply with this paragraph

21 (7) MENTAL AND PHYSI CAL EXAM NATI ON OF | NJURED PERSON
22 | REPORTS. - -

23 (a) \Whenever the nental or physical condition of an
24 | injured person covered by personal injury protection is

25| material to any claimthat has been or nay be nade for past or
26 | future personal injury protection insurance benefits, such

27 | person shall, upon the request of an insurer, submt to nental
28 | or physical exam nation by a physician or physicians. The

29 | costs of any exaninations requested by an insurer shall be

30| borne entirely by the insurer. Such exanination shall be

31| conducted within the nmunicipality where the insured is

21
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®Uu D WNPRER O

r

569 ga Senate - 2001 CS for CS for SB 1092

i 87-01

receiving treatnent, or in a location reasonably accessible to
the insured, which, for purposes of this paragraph, neans any
| ocation within the nunicipality in which the insured resides,
or any location within 10 niles by road of the insured's

resi dence, provided such location is within the county in
which the insured resides. If the exam nation is to be
conducted in a location reasonably accessible to the insured,
and if there is no qualified physician to conduct the

exam nation in a location reasonably accessible to the

i nsured, then such exani nation shall be conducted in an area
of the closest proxinity to the insured' s residence. Persona
protection insurers are authorized to include reasonabl e
provisions in personal injury protection insurance policies
for mental and physical exam nation of those claining persona
injury protection insurance benefits. An insurer may not

wi t hdraw payment of a treating physician w thout the consent
of the injured person covered by the personal injury
protection, unless the insurer first obtains a valid report by
a physician licensed under the sane chapter as the treating
physi ci an whose treatnent authorization is sought to be

wi thdrawn, stating that treatnent was not reasonable, related,
or necessary. Avalid report is one that is prepared and

si gned by the physician exanining the injured person or

reviewing the treatnent records of the injured person and is

factually supported by the exanination and treatnent records

if reviewed and that has not been nodified by anyone ot her

t han t he physician. The physician preparing the report nust be

in active practice, unless the physician is physically

di sabl ed. Active practice neans that during the 3 years

i mmedi ately preceding the date of the physical exam nation or

review of the treatnent records the physician nust have
22
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devoted professional tine to the active clinical practice of

eval uation, diagnosis, or treatnent of nedical conditions or

to the instruction of students in an accredited health

prof essi onal school or accredited residency programor a

clinical research programthat is affiliated with an

accredited health professional school or teaching hospital or

accredited residency program

(b) If requested by the person exanined, a party
causi ng an exanm nation to be nmade shall deliver to himor her
a copy of every witten report concerning the exanination
rendered by an exam ni ng physician, at |east one of which
reports nust set out the exam ning physician's findings and
conclusions in detail. After such request and delivery, the
party causing the exanmination to be made is entitled, upon
request, to receive fromthe person exanined every witten
report available to himor her or his or her representative
concerni ng any exanination, previously or thereafter nade, of
the sanme nental or physical condition. By requesting and
obtaining a report of the examination so ordered, or by taking
t he deposition of the exam ner, the person exam ned wai ves any
privilege he or she may have, in relation to the claimfor
benefits, regarding the testinony of every other person who
has exami ned, or may thereafter exanmine, himor her in respect
to the sane nental or physical condition. If a person
unreasonably refuses to subnit to an examination, the persona
injury protection carrier is no longer liable for subsequent
personal injury protection benefits.

(8) APPLICABILITY OF PROVI SI ON REGULATI NG ATTORNEY" S
FEES. --Wth respect to any di spute under the provisions of ss.
627. 730-627. 7405 between the insured and the insurer, or
bet ween an assignee of an insured's rights and the insurer

23
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1| the provisions of s. 627.428 shall apply, except as provided
2] in subsection (11).

3 (9) REPORTI NG REQUI REMENTS. - -

4 (a) Each insurer which has issued a policy providing
5| personal injury protection benefits shall report the renewal,
6 | cancellation, or nonrenewal thereof to the Departnent of

7 | H ghway Safety and Motor Vehicles within 45 days fromthe

8| effective date of the renewal, cancellation, or nonrenewal .

9 | Upon the issuance of a policy providing personal injury

10 | protection benefits to a naned insured not previously insured
11| by the insurer thereof during that cal endar year, the insurer
12 | shall report the issuance of the new policy to the Departnent
13 | of Highway Safety and Mdtor Vehicles within 30 days. The

14 | report shall be in such formand format and contain such

15| information as may be required by the Departnent of H ghway
16 | Saf ety and Motor Vehicles which shall include a fornmat

17 | conpatible with the data processing capabilities of said

18 | departnent, and the Departnment of Hi ghway Safety and Mbtor

19| Vehicles is authorized to adopt rules necessary with respect
20| thereto. Failure by an insurer to file proper reports with the
21 | Departnent of Hi ghway Safety and Motor Vehicles as required by
22 | this subsection or rules adopted with respect to the
23 | requirenments of this subsection constitutes a violation of the
24 | Florida Insurance Code. Reports of cancellations and policy
25| renewal s and reports of the issuance of new policies received
26 | by the Departnment of H ghway Safety and Mbdtor Vehicles are
27 | confidential and exenpt fromthe provisions of s. 119.07(1).
28 | These records are to be used for enforcenent and regul atory
29 | purposes only, including the generation by the departnent of
30 | data regardi ng conpliance by owners of notor vehicles with
31| financial responsibility coverage requirenents. In addition

24
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t he Departnent of H ghway Safety and Mot or Vehicles shal

rel ease, upon a witten request by a person involved in a

not or vehicle accident, by the person's attorney, or by a
representative of the person's notor vehicle insurer, the nane
of the insurance conpany and the policy nunber for the policy
covering the vehicle naned by the requesting party. The
written request mnust include a copy of the appropriate
accident formas provided in s. 316.065, s. 316.066, or s.
316.068. El ectronic access to the vehicle insurer informtion

nmai ntai ned in the vehicl e database of the Departnent of

H ghway Safety and Mdtor Vehicles nay be provided by an

approved third-party provider to insurers, |lawers, and

financial institutions for subrogation and cl ai ne purposes

only. The conpilation of and retention of this information is

strictly prohibited.

(b) Every insurer with respect to each insurance
policy providing personal injury protection benefits shal
notify the naned insured or in the case of a comercial fleet
policy, the first naned insured in witing that any
cancel l ation or nonrenewal of the policy will be reported by
the insurer to the Departnent of Hi ghway Safety and Mbtor
Vehicles. The notice shall also informthe nanmed insured that
failure to maintain personal injury protection and property
damage liability insurance on a notor vehicle when required by
law may result in the loss of registration and driving
privileges in this state, and the notice shall informthe
naned i nsured of the anpbunt of the reinstatenent fees required
by s. 627.733(7). This notice is for informational purposes
only, and no civil liability shall attach to an insurer due to
failure to provide this notice.

(11) DEMAND LETTER - -

25
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(a) As a condition precedent to filing any action for

an overdue claimfor benefits under paragraph (4)(b) for any

claimthat is overdue, and not nore than 45 days after the

insurer's receipt of witten notice of the fact of a covered

| oss and of the anount of same, an insured or an assi gnee of

an insured' s rights nust first provide the insurer with

witten notice of intent to initiate litigation. Such notice

may not be sent until the claimis overdue, including any

additional time the insurer has to pay the claimpursuant to

par agraph (4)(b).

(b) This notice nust state with specificity:

1. The nane of the insured with respect to whom such

benefits are bei ng sought;

2. The claimnunber or policy nunber under which such

claimwas originally subnitted to the insurer; and

3. To the extent applicable, the nane of any nedica

provider who rendered the treatnent, services, accomobdations,

or supplies to an insured which formthe basis of such claim

and an itenm zed statenent specifying the exact anount, the

dates of treatnent, services, or acconmpdations, and the types

of benefits clained to be due.

(c) Each notice required by this section nust be

delivered to the insurer by U S. certified or registered mail,

return recei pt requested, which postal costs are to be

reimbursed by the insurer if so requested by the provider in

the notice. Such notice nust be sent to the insurer at the

address to which the claimin i ssue was sent, or current

address, if known, and to the attention of the adjuster

handling the claim if known.

(d) If, within 7 business days after receipt of notice

by the insurer, the overdue claimspecified in the notice is
26
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paid by the insurer along with applicable interest, no action

for nonpaynent or |ate paynent nmay be brought against the

i nsurer. For purposes of this subsection, paynent is

consi dered to have been nade on the date a draft or other

valid instrument that is equivalent to paynent has been pl aced

inthe US nmail in a properly addressed, postpaid envel ope,

or if not so posted, on the date of delivery. The insurer is

not obligated to pay any attorney's fees if the insurer pays

the claimwithin the tine prescribed by this subsection

(e) The applicable statute of linitation for an action

under this section shall be tolled for a period of 15 business

days by the mailing of the notice required by this subsection

(f) Any insurer who engages in a general business

practice of taking no action to pay, deny, or reduce valid

clains or portions thereof until receipt of the notice

required by this section conmmits an unfair trade practice

under the | nsurance Code.
(12) CdVIL ACTI ON AGAI NST PERSONS CONVI CTED OF
FRAUD. - - An i nsurer shall have a cause of action agai nst any

person who, as a result of or in connection with a claimfor

personal injury protection benefits under s. 627.736, is found

guilty of or pleads guilty or nolo contendere to, regardl ess

of adjudication of guilt, a violation of s. 817.234, s.

817.505, or s. 456.054. An insurer prevailing in an action

brought under this subsection may recover conpensatory,

consequential, and punitive damages subject to the

requirenents and linmtations of part Il of chapter 768, and

attorney's fees and costs incurred in litigating a cause of

action.
Section 6. Subsection (6) is added to section 627.739,
Fl orida Statutes, to read
27
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1 627.739 Personal injury protection; optiona

2| limtations; deductibles.--

3 (6) An insurer is not required to pay any charge as to
4 | which the provider has failed to bill a copaynent or

5| deducti ble, except that this does not apply when a provider

6 | has wai ved a copaynent or deductible in individual infrequent
7 | cases (not as a general business practice) related to a

8| specific patient's ability to pay.

9 Section 7. Subsections (8), (9), and (11) of section
10 | 817.234, Florida Statutes, are anended to read:

11 817.234 Fal se and fraudul ent insurance clains.--

12 (8) It is unlawful for any person, in his or her

13 | individual capacity or in his or her capacity as a public or
14 | private enpl oyee, or for any firm corporation, partnership,
15| or association, to solicit or cause to be solicited any

16 | business froma person involved in a notor vehicle crash by
17 | any neans of communi cation other than advertising directed to
18 | t he publi c ra—or—about—eity—r+ecervinghospitals—etty—and

19 - . ’ . . . ’
20

21

22 ; ; ’

23 | private—property—of—anycharacter—whatsoever for the purpose
24 | of making notor vehicle tort clains or clains for persona

25| injury protection benefits required by s. 627.736. Charges
26 | for any services rendered by a health care provider or

27 | attorney who violates this subsection in regard to the person
28 | for whom such services were rendered are nonconpensabl e and
29 | unenforceable as a matter of | aw. Any person who viol ates the
30 | provisions of this subsection comrits a felony of the third
31| degree, punishable as provided in s. 775.082, s. 775.083, or

28
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S. 775.084. A person who is convicted of a violation of this

subsection shall be sentenced to a m ni mum t er m of

i mpri sonnent of 6 nonths.

(9) It is unlawful for any attorney to solicit any
business relating to the representation of a person invol ved

persons—injured in a notor vehicle accident for the purpose of

filing a notor vehicle tort claimor a claimfor persona

injury protection benefits required by s. 627.736. The
solicitation by advertising of any business by an attorney
relating to the representation of a person injured in a
specific notor vehicle accident is prohibited by this section
Any attorney who violates the provisions of this subsection
commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084. A person who is
convicted of a violation of this subsection shall be sentenced

to a nininumtermof inprisonment of 6 nonths. Whenever any

circuit or special grievance commttee acting under the
jurisdiction of the Suprene Court finds probabl e cause to
believe that an attorney is guilty of a violation of this
section, such conmmittee shall forward to the appropriate state
attorney a copy of the finding of probable cause and the
report being filed in the matter. This section shall not be
interpreted to prohibit advertising by attorneys which does
not entail a solicitation as described in this subsection and
which is permitted by the rules regulating The Florida Bar as
promul gated by the Florida Suprene Court.

(11) If the value of any property involved in a
violation of this section:

(a) |Is less than $20, 000, the offender commits a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084, and a convicted offender

29
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1| shall be sentenced to a nmininumtermof inprisonment of 6

2 | nont hs

3 (b) 1Is $20,000 or nore, but |less than $100, 000, the

4| offender commits a felony of the second degree, punishable as
5| provided in s. 775.082, s. 775.083, or s. 775.084, and a

6 | convicted offender shall be sentenced to a mininumterm of

7| inprisonment of 1 year.

8 (c) |Is $100,000 or nore, the offender commits a felony
9] of the first degree, punishable as provided in s. 775.082, s.
10| 775.083, or s. 775.084, and a convicted offender shall be

11| sentenced to a nminimnumtermof inprisonnent of 2 years.

12 Section 8. Subsection (4) of section 817.505, Florida
13| Statutes, is anended to read:

14 817.505 Patient brokering prohibited; exceptions;

15| penalties. --

16 (4) Any person, including an officer, partner, agent,
17 | attorney, or other representative of a firm joint venture,
18 | partnership, business trust, syndicate, corporation, or other
19 | business entity, who violates any provision of this section
20| commits a felony of the third degree, punishable as provided
21 |in s. 775.082, s. 775.083, or s. 775.084. A person who is
22 | convicted of a violation of this section shall be sentenced to
23| a mnimumtermof inprisonnent of 6 nonths.
24 Section 9. Subsection (1) of section 324.021, Florida
25| Statutes, is anended to read:
26 324.021 Definitions; mnimminsurance required.--The
27 | followi ng words and phrases when used in this chapter shall
28 | for the purpose of this chapter, have the neanings
29 | respectively ascribed to themin this section, except in those
30 | i nstances where the context clearly indicates a different
31 | neani ng:

30
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(1) MOTOR VEHI CLE. --Every sel f-propelled vehicle which
is designed and required to be |licensed for use upon a

hi ghway, including trailers and semitrailers designed for use
wi th such vehicles, except traction engines, road rollers,
farmtractors, power shovels, and well drillers, and every
vehicl e which is propelled by electric power obtained from
overhead wires but not operated upon rails, but not including
any bicycle or noped. However, the term"notor vehicle" shal
not include any notor vehicle as defined in s. 627.732(3) s+
627—732(rwhen t he owner of such vehicle has conplied with
the requirenents of ss. 627.730-627. 7405, inclusive, unless

the provisions of s. 324.051 apply; and, in such case, the
appl i cabl e proof of insurance provisions of s. 320.02 apply.

Section 10. (1) Except as otherw se expressly
provided in this act, this act shall take effect upon beconing
a |l aw

(2) Paragraph (1)(a), (4)(c), (7)(a), and subparagraph
(4)(b)1. of s. 627.736, Florida Statutes, as anended by
section 5 of this act, and the deletion of paragraph (4)(f)
and redesignation of paragraph (4)(g) as (4)(f) by section 5
of this act shall apply to policies issued new or renewed on
or after Cctober 1, 2001

(3) Paragraphs (5)(b) and (5)(c) of s. 627.736,
Florida Statutes, as anended by section 5 of this act, and
subsection (6) of section 627.739 as added by section 6 of
this act, shall apply to treatnent and services occurring on
or after Cctober 1, 2001
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/ SB 1092

Restores current | aw on deducti bl es and del etes .
provision that would elimnate the $2,000 deducti bl e and
regU|res proof of health insurance in order to obtain a
deducti bl e above $500.

Provides that insurer in prescribed circunstances and
subject totime limtations may refer clainms to the
Departnent of |nsurance for investigation that are a
violation of s. 626.989, F.S., or insurance fraud or
ki ckbacks associated with PI P benefits.

thdates "presuit notice" as a condition precedent to

filing an action for overdue clai ns agai nst an insurer
Howeveéer, such notice only agplles to Clains that are
overdue and not nore thah 45 days after the insurer's
receipt of witten notice of the fact of a covered | oss

and of the anmount of sane.
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