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Florida Senate - 2001 CS for SB 1122

By the Cormittee on Ethics and El ections; and Senators Posey,
Br own-\Waite, Dyer, Lawson, Bronson, Sebesta and Smith

313-1665-01
Abill to be entitled

An act relating to election recounts; anendi ng
s. 97.021, F.S.; defining the terns "overvote"
and "undervote"; anending s. 101.5614, F.S.
clarifying the standard for counting votes on
spoil ed ballots; clarifying the timng of
official election returns; anending s. 102. 141,
F.S.; nodifying deadlines for submtting
unofficial returns; revising requirenents for
an automati c machi ne recount; anendi ng s.
102. 166, F.S.; substantially nodifying
standards and procedures for manual recounts;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (18) through (27) of
section 97.021, Florida Statutes, are redesignated as
subsections (19) through (28), respectively, present
subsections (28) through (30) are redesignated as subsections
(30) through (32), respectively, and new subsections (18) and
(29) are added to that section to read:

97.021 Definitions.--For the purposes of this code,
except where the context clearly indicates otherw se, the
term

(18) "Overvote" neans that the el ector nmarks or

desi gnhates nore nanes than there are persons to be elected to

an office or designates nore than one answer to a ball ot

neasur e.
(29) "Undervote" neans that the el ector does not

properly desi gnate any choice for an office or ballot neasure.
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1 Section 2. Subsections (5), (6), and (8) of section

2| 101.5614, Florida Statutes, are anended to read:

3 101. 5614 Canvass of returns.--

4 (5) If any ballot card of the type for which the

5] offices and neasures are not printed directly on the card is
6 | danmaged or defective so that it cannot properly be counted by
7| the automatic tabul ating equi pnent, a true duplicate copy

8 | shall be nmade of the danmged ballot card in the presence of

9 | witnesses and substituted for the danaged bal |l ot. Likew se, a
10 | duplicate ballot card shall be nade of a defective ball ot

11 | which shall not include the invalid votes. Al duplicate

12 | ball ot cards shall be clearly labeled "duplicate," bear a

13 | serial nunber which shall be recorded on the damaged or

14 | defective ballot card, and be counted in lieu of the danmaged
15| or defective ballot. |If any ballot card of the type for which
16 | of fices and neasures are printed directly on the card is

17 | danaged or defective so that it cannot properly be counted by
18 | the autonmatic tabul ating equi prent, a true duplicate copy nay
19 | be made of the dammged ballot card in the presence of

20| witnesses and in the nmanner set forth above, or the valid

21| votes on the damaged ballot card nmay be manual |y counted at
22 | the counting center by the canvassi ng board, whichever

23 | procedure is best suited to the systemused. |f any paper

24 | ballot is danaged or defective so that it cannot be counted
25 | properly by the automatic tabul ating equi pnent, the ball ot

26 | shall be counted nmanually at the counting center by the

27 | canvassing board. The totals for all such ballots or ball ot
28 | cards counted nanually shall be added to the totals for the
29 | several precincts or election districts. No vote shall be

30| declared invalid or void if there is a clear indication on the
31| ballot that the voter has nade a definite choi ce ef—the—intent
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1 | ef—the—veter as determ ned by the canvassing board. After

2| duplicating a ballot, the defective ballot shall be placed in
3| an envel ope provided for that purpose, and the duplicate

4 | ballot shall be tallied with the other ballots for that

5| precinct.

6 (6) If there is no clear indication on the ballot that
7| the voter has made a definite choice for an office or ballot

8 | neasur e, tHH—an—etector—marks—norehnates—than—there—are—petrsons
9 | te—be—etected—to—an—-ofHiece—or—+f—i+t—is—inpossibltetodeterrvine
10 | the—eleeters—<choteethe elector's ballot shall not be

11 | counted for that office or neasure, but the ball ot shall not
12 | be invalidated as to those nanmes or neasures which are

13 | properly marked.

14 (8) The return printed by the automatic tabul ating

15 | equi pnent, to which has been added the return of wite-in,

16 | absentee, and nmanual ly counted votes, shall constitute the

17 | official return of the election upon certification by the

18 | canvassi ng board. Upon conpletion of the count, the returns
19 | shall be open to the public. A copy of the returns nay be
20 | posted at the central counting place or at the office of the
21 | supervisor of elections in lieu of the posting of returns at
22 | i ndi vidual precincts.
23 Section 3. Present subsections (5) and (6) of section
24| 102. 141, Florida Statutes, are redesignated as subsections (7)
25| and (8), respectively, present subsection (4) is anended and
26 | redesi gnated as subsection (6), subsection (3) is anended, and
27 | new subsections (4) and (5) are added to that section to read:
28 102. 141 County canvassi ng board; duties.--
29 (3) The canvass, except the canvass of absentee
30| el ectors' returns, shall be made fromthe returns and
31| certificates of the inspectors as signed and filed by them
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with the county court judge and supervisor, respectively, and
the county canvassi ng board shall not change the nunber of
votes cast for a candi date, noni nee, constitutional anmendnent,
or other neasure subnitted to the electorate of the county,
respectively, in any polling place, as shown by the returns.
Al'l returns shall be made to the board on or before 2 a.m
neorr of the day followi ng any primary, general, special, or
other election. |If the returns fromany precinct are ni ssing,
if there are any omi ssions on the returns from any precinct,
or if there is an obvious error on any such returns, the
canvassi ng board shall order a recount of the returns from
such precinct. Before canvassing such returns, the canvassing
board shall exanine the counters on the machi nes or the

tabul ation of the ballots cast in such precinct and deternine
whet her the returns correctly reflect the votes cast. |If
there is a discrepancy between the returns and the counters of
t he machi nes or the tabul ati on of the ballots cast, the
counters of such machines or the tabul ation of the ballots
cast shall be presuned correct and such votes shall be
canvassed accordingly.

(4) The canvassing board shall subnit unofficial

returns to the Departnent of State for each federal

statewi de, state, or multi-county office or ballot neasure no

| ater than noon on the day after any prinmary, general

special, or other election.

(5) |If the county canvassi ng board determ nes that the

unofficial returns may contain a counting error in which the

vote tabul ation systemfailed to count votes that were

properly marked in accordance with the instructions on the

ball ot, the county canvassi ng board shall

4
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(a) Correct the error and recount the affected ballots

with the vote tabul ation system or

(b) Request that the Departnent of State verify the

tabul ation software. Wen the Departnent of State verifies

such software, the departnent shall conpare the software used

to tabulate the votes with the software filed with the

departnent pursuant to s. 101.5607 and check the el ection

par anet ers.

(6)t4)y If the unofficial returns fer—any—oeffice

reflect that a candidate for any office was defeated or

elimnated by one-half of a percent or |ess of the votes cast
for such office, that a candidate for retention to a judicial
of fice was retained or not retai ned by one-half of a percent
or less of the votes cast on the question of retention, or
that a neasure appearing on the ball ot was approved or
rejected by one-half of a percent or |ess of the votes cast on
such neasure, the board responsible for certifying the results
of the vote on such race or neasure shall order a recount of
the votes cast with respect to such office or neasure. A
recount need not be ordered with respect to the returns for
any office, however, if the candidate or candi dates defeated
or elimnated fromcontention for such office by one-half of a
percent or less of the votes cast for such office request in
witing that a recount not be nmde.

(a) In counties using electronic or el ectronechanica

voting systenms that use ballot cards or paper ballots, each

canvassi ng board responsi ble for conducting a recount shal

put each ballot through the automatic tabul ati ng equi pnent for

each precinct in which the office or issue appeared on the

ball ot and determ ne whether the returns correctly reflect the

votes cast. |Imediately before the start of the recount and
5
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after conpletion of the count, a test of the tabul ating

equi pnent shall be conducted as provided in s. 101.5612(2).

If the test indicates no error, the recount tabul ation of the

ball ots cast shall be presuned correct and such votes shall be

canvassed accordingly. |If an error is detected, the cause

t herefor shall be ascertained and corrected and the recount

repeated, as necessary. The canvassi ng board shall inmediately

report the error, along with the cause of the error and the

corrective neasures being taken, to the Departnent of State.

No later than 11 days after the el ection, the canvassi ng board

shall file a separate incident report with the Departnent of

State, detailing the resolution of the matter and identifying

any neasures that will avoid a future recurrence of the error

(b) In counties not using electronic or

el ectronechani cal voting systens that utilize ballot cards or

paper ballots, each canvassi ng board responsible for

conducting a recount shall exam ne the counters on the
machi nes or the tabulation of the ballots cast in each
precinct in which the office or issue appeared on the ball ot
and determ ne whether the returns correctly reflect the votes
cast. If there is a discrepancy between the returns and the
counters of the nmachines or the tabulation of the ballots
cast, the counters of such nmachi nes or the tabulation of the
bal |l ots cast shall be presuned correct and such votes shall be
canvassed accordingly.

(c) The canvassing board shall submit a second set of

unofficial returns to the Departnment of State for each

federal, statewide, state, or nulti-county office or ball ot

neasure no later than noon on the second day after any

el ection in which a recount was conducted pursuant to this

subsection. |f the canvassing board is unable to conplete the
6
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recount prescribed in this subsection by the deadline, the

second set of unofficial returns submitted by the canvassing

board shall be identical to the initial unofficial returns and

t he subnission shall also include a detail ed expl anati on of

why it was unable to tinely conplete the recount. However,

t he canvassi ng board shall conplete the recount prescribed in

this subsection, along with any nanual recount prescribed in

s. 102.166, and certify election returns in accordance with

the requirenents of this chapter

Section 4. Section 102.166, Florida Statutes, is
amended to read:

102. 166 Manual recounts Pretest—of—eleetieon—r+eturns—
procedure. - -

(1) |If the second set of unofficial returns pursuant

tos. 102.141 indicate that a candidate for any office was

defeated or elimnated by one-quarter of a percent or |ess of

the votes cast for such office, that a candidate for retention

to a judicial office was retained or not retained by

one-quarter of a percent or |ess of the votes cast on the

guestion of retention, or that a neasure appearing on the

bal | ot was approved or rejected by one-quarter of a percent or

| ess of the votes cast on such neasure, the board responsible

for certifying the results of the vote on such race or neasure

shall order a manual recount of the overvotes and undervotes

cast in the entire geographic jurisdiction of such office or

bal | ot neasur e.

(2)(a) |If the second set of unofficial returns

pursuant to s. 102.141 indicate that a candidate for any

office was defeated or elimnated by between one-quarter and

one-half of a percent of the votes cast for such office, that

a candidate for retention to judicial office was retained or
7
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1| not retained by between one-quarter and one-half of a percent
2| of the votes cast on the question of retention, or that a

3 | neasure appearing on the ball ot was approved or rejected by

4 | between one-quarter and one-half of a percent of the votes

5| cast on such neasure, any such candidate, the political party
6 | of such candidate, or any political conmttee that supports or
7 | opposes such ballot neasure is entitled to a manual recount of
8 | the overvotes and undervotes cast in the entire geographic

9] jurisdiction of such office or ball ot neasure, provided that:
10 1. A request for a manual recount is nmade by 5 p.m on
11| the second day after the election; and

12 2. At the tinme of the request, the requesting party
13 | posts a bond in an anobunt prescribed by rule of the Departnent
14 | of State, which shall be forfeited if the outcone of the

15| el ecti on does not change.

16 (b) For federal, statewide, state, and nmulti-county

17 | races and ball ot issues, requests for a nmanual recount shal

18| be made in witing to the state El ecti ons Canvassi ng

19 | Conmission. For all other races and ball ot issues, requests
20| for a manual recount shall be made in witing to the county
21 | canvassi ng board.

22 (c) Upon receipt of an appropriate, tinely request

23 | acconpani ed by an adequate bond, the El ecti ons Canvassi ng

24 | Conmi ssion or county canvassi ng board shall inmediately order
25| a manual recount of overvotes and undervotes in all affected
26 | jurisdictions.

27 (d) The Departnent of State shall adopt rul es

28 | prescribing the anount of the bond required to be posted when
29 | requesting a manual recount. The anpunt of the bond shal

30 | cover the overall cost to conduct the recount. The rules nay
31
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provide for fornulas to calculate the costs of an el ection

recount, based on factors such as:

Nunber of ballots invol ved;

Nunber of counties invol ved;

Type of voting systeminvol ved;

Ceogr aphi c |l ocation of the recount;

Tinmefrane to conduct the recount; and

N A E F I L

Any other factor that may affect the cost of the

recount.

The departnent shall solicit information fromeach county as

to recount costs, and shall consider such information in

adopting the rules. The departnent's rules shall al so provide

procedures for posting of the bond and the distribution of

funds to the affected counties upon forfeiture.

(3)(a) Any hardware or software used to identify and

sort overvotes and undervotes for a given race or ball ot

neasure nust be certified by the Departnent of State as part

of the voting system pursuant to s. 101.015. Any such hardware

or software nust be capabl e of sinultaneously counting votes.

For certified voting systens, the departnent shall certify

such hardware or software by July 1, 2002. |f the departnent

is unable to certify such hardware or software for a certified

voting systemby July 1, 2002, the departnent shall adopt

rul es prescrihing procedures for identifying and sorting such

overvotes and undervotes. The departnent's rules nay provide

for the tenporary use of hardware or software whose sole

function is identifying and sorting overvotes and undervot es.

(b) This subsection does not preclude the departnent

fromcertifying hardware or software after July 1, 2002.

9
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(c) Overvotes and undervotes shall be identified and

sorted while recounting ballots as prescribed in s. 102. 141,

if the hardware or software for this purpose has been

certified or the departnent's rules so provide.
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tby—Reguest—theDepartnent—of—Stateto—verify—the
tabulation—software—ot+
te—Manvat-y—+ecount—at—baHots—

(4) t6) Any nanual recount shall be open to the public.
(5)(a) A vote for a candidate or ballot neasure shal

be counted if there is a clear indication on the ballot that

the voter has made a definite choice

(b) The Departnent of State shall adopt specific rules

for each certified voting system prescribing what constitutes

a "clear indication on the ballot that the voter has nmde a

definite choice."

(6) 7 Procedures for a manual recount are as foll ows:
(a) The county canvassi ng board shall appoint as many
counting teans of at least two electors as is necessary to
manual |y recount the ballots. A counting team nust have, when
possi bl e, nenbers of at least two political parties. A
candi date involved in the race shall not be a nmenmber of the
counting team
(b) If a counting teamis unable to deternine whether
the ballot contains a clear indication that the voter has nade
a definite choi ce a—veters—intent—in—ecasting—abat-ot, the
bal l ot shall be presented to the county canvassing board for a
det erni nati on t—to—determne—the—voter—s—intent.
(c) The Departnent of State shall adopt detailed rul es

prescribing additional recount procedures for each certified

voting systemwhich shall be uniformto the extent

practicable. The rules shall address, at a mininum the

foll owi ng areas

1. Security of ballots during the recount process;

2. Tinme and place of recounts;

3. Public observance of recounts;
12
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1 4, (Cbjections to ballot deterninations;
2 5. Record of recount proceedings; and
3 6. Procedures relating to candi date and petitioner
4 | representatives.
5 8—+H—the—county—canvassthngboard—determnes—theneed
6 | to—verity—the—tabulatien—seoftware—the—county——canvassingboard
7 b . - I I F »
8 | the—software—
9 t9—When—thebepartrent—of—State—verifies—sueh

fw

17 Section 5. This act shall take effect January 1, 2002.

18

19 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

20 SB 1122

21

22| The Conmittee Substitute for Senate Bill 1122 differs fromthe
original bill in that it: _requires the same nanner of recount

23| to be conducted in the entire geographic jurisdictions of the
affected race or ballot question; "adopts non-di scretionary,

24 | nuneric guidelines for when an autonmatic nachi ne recount_ and a
manual reécount will be conducted; clarifies and makes uni form

25| the statutory standard for when a vote will count: directs the
Department of State to adopt rul es containing uniformrecount

26 | procedures and substandards for each certifiéed voting system

27

28

29

30

31
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