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SENATE AMENDMVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

CHAMBER ACTI ON
Senat e House

Senat or Latval a noved the foll owi ng anendnent:

Senate Amendment (with title amendment)
Del ete everything after the enacting cl ause

and insert:

Section 1. Subsections (7), (14), (15), (16), and (37)
of section 440.02, Florida Statutes, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(7) "Construction industry" neans any busi ness that

carries out for-profit activities involving the—earryingout

of any building, clearing, filling, excavation, or substanti al

i mprovenent in the size or use of any structure or the

appearance of any |and. Wer—-appropriate—to—the—econtext—

of—eoenst+ruetion—However, the term "construction" does shat-
not mean a honeowner's tandowner—s act of construction or the
result of a construction upon his or her own prenises,

provi ded such prenises are not intended to be sold or resold
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or | eased by the owner within 1 year after the conmencenent of

the construction. The division may by rul e establish those

standard i ndustrial classification codes and their definitions

which nmeet the criteria of the definition of the term

"construction industry" as set forth in this section

(14) (a) "Enpl oyee" neans any person who receives

renuneration froman enpl oyer for the performance of any work

or service or for the provision of any goods or supplies,

whet her by engaget—tn—any—enptoyrenrt—under—any appoi nt nent or

contract for of hire or apprenticeship, express or inplied,

oral or witten, whether lawfully or unlawfully enployed, and
i ncl udes, but is not limted to, aliens and m nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services within this state
for rermuneration for such corporati on withinthis—state
whet her or not such services are continuous.

Services are presuned to have been rendered to the corporation

if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.
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(c) "Enployee" includes all persons who are being paid

by a general contractor for work perforned by or as a

subcontractor or enpl oyee of a subcontractor are enpl oyees of

the general contractor, except any person who: a—sote

1. Maintains a separate business with his or her own

work facility, truck, equipnent, materials, or sinilar
acconmodat i ons;

2.b— Has a social security nunber; or Fhe—independent
eontractor hol ds er—has—apptied—+or a federal enpl oyer

identification nunber, if required to do so by any federal

state, or local statute, rule, or regul ati on untess—the
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Cnd I . I . o
. I bt a e I I o e . I
wrder—state—or—federat—reguirenents;
3. e—Tthe—independent—contractor—perforns—or—agrees—to
F e . s e F
woney—and Controls the neans of performng the services or
work that he or she was hired to performor supply;

4. d—TFhe—independent—eentractoer I ncurs the principa

expenses related to the service or work that he or she

perforns or agrees to perform

5. e—TFhe—independent—cont+ractor |s responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

6. f—TFhe—independent—cont+ractor Recei ves conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis,
such as sal ary or wages;

7. g—The—independent—cont+ractor May realize a profit

or suffer a loss in connection with performng work or

services; and

8. h—The—independent—eentracter Has continui ng or

recurring business liabilities or obligations.;—ant
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(d) The term "enpl oyee" does not i ncl ude:

1.2- A real estate sal esperson or agent, if that
person agrees, in witing, to performfor renmuneration solely
by way of conmi ssion.

2.3— Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

3.4~ An owner-operator of a notor vehicle who
transports property under a witten contract with a notor
carrier which evidences a rel ationship by which the
owner - operat or assunes the responsibility of an enployer for
the performance of the contract, if the owner-operator is
required to furnish the necessary notor vehicle equi prment and
all costs incidental to the performance of the contract,
including, but not limted to, fuel, taxes, licenses, repairs,
and hired help; and the owner-operator is paid a conmi ssion
for transportation service and is not paid by the hour or on
sone other tine-neasured basis.

4.5~ A person whose enploynent is both casual and not
in the course of the trade, business, profession, or
occupation of the enpl oyer.

5.6 A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presunmed to be a volunteer unless there is
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substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:
a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mnileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
equi valent to the custonmary mleage and per diempaid to
salaried workers in the community as determ ned by the
di vi sion; and
b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.
6. Donestic servants in private houses.

7. Agricultural |laborers on a farmin the enploy of a

bona fide farnmer or association of farnmers who enploy 5 or

fewer regul ar enpl oyees and who enpl oy fewer than 12 ot her

enpl oyees at one tine for seasonal agricultural labor that is

conpleted in less than 30 days, if such seasonal enpl oynent

does not exceed 45 days in the sane cal endar year. The term

farn' includes stock, dairy, poultry, fruit, fur-bearing

animal s, fish, and truck farns, ranches, nurseries, and

orchards. The term"agricultural |abor" includes field

foremen, tinekeepers, checkers, and other farm /| abor

supervi sory personnel

8. Professional athletes, such as professional boxers,

wrestlers, baseball, football, basketball, hockey, polo,

tennis, jai alai, and sinlar players, and notor sports teans

conpeting in a nmotor racing event as defined in s. 549. 08.
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9. Persons perforning |abor under a sentence of a

court to performcomunity services as provided in s. 316.193.

10. 9~ An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

11. 6+ A taxicab, |inousine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provides any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi ti oned upon, or expressed as a proportion of, fare
revenues.

(15) (a) "Enployer" neans the state and all politica
subdi vi si ons thereof, all public and quasi-public corporations
therein, every person carrying on any enpl oynent, and the
| egal representative of a deceased person or the receiver or
trustees of any person. If the enployer is a corporation
parties in actual control of the corporation, including, but
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not linmted to, the president, officers who exercise broad
corporate powers, directors, and all shareholders who directly
or indirectly own a controlling interest in the corporation
are consi dered the enpl oyer for the purposes of ss. 440. 105
and 440. 106.

(b) However, a | andowner shall not be considered the

enpl oyer of any person hired by the | andowner to carry out

construction upon his or her own premises, if those prem ses

are not intended for inmediate sale or resale within 1 year

(16) &y "Enpl oynent;" nmeans, not including subsection

(4), the paynent of any renuneration for work or services

rendered or pronised, or the provision of goods or services

and, subj ect to the other provisions of this chapter, neans
any service perforned by an enpl oyee for the person enpl oyi ng
hi mor her; and-—

thy—Enptoyrrent™i ncl udes:

(a) - Enpl oynent by the state and all politica
subdi vi si ons thereof and all public and quasi-public
corporations therein, including officers elected at the polls.

(b)2—~ Al private enploynments in which four or nore
enpl oyees are enpl oyed by the sane enployer or, with respect
to the construction industry, all private enployment in which
one or nore enpl oyees are enpl oyed by the sane enpl oyer.

(c)3— Volunteer firefighters responding to or
assisting with fire or nedical energencies whether or not the

firefighters are on duty.

I borafid | e -
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(37) ™"Catastrophic injury" neans a pernanent
i mpai rnent constituted by:

(a) Spinal cord injury involving severe paral ysis of
an arm a leg, or the trunk

(b) Anputation of an arm a hand, a foot, or a leg
involving the effective |loss of use of that appendage;

(c) Severe brain or closed-head injury as evidenced

by:

1. Severe sensory or notor disturbances;

2. Severe conmuni cation disturbances;

3. Severe conplex integrated disturbances of cerebra
function;

4. Severe episodic neurol ogical disorders; or

5. Oher severe brain and cl osed-head injury
conditions at |east as severe in nature as any condition
provided in subparagraphs 1.-4.;
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(d) Second-degree or third-degree burns of 25 percent
or nore of the total body surface or third-degree burns of 5
percent or nore to the face and hands; or

(e) Total or industrial blindness.:—er

Section 2. Section 440.05, Florida Statutes, is
amended to read:

(Substantial rewording of section. See

s. 440.05, F.S., for present text.)

440.05 El ection of exenption; revocation of

el ection. --
(1) The followi ng classes of persons, as defined by s.

440.02, who are not primarily engaged in the construction

i ndustry, as that termis defined in s. 440.02, are exenpt

fromthis chapter unless they el ect otherwi se in accordance

Wi th subsection (2):

(a) Sole proprietors;

(b) Partners as defined in this section; and

(c) Corporate officers as defined in this section

(2) Any person who is exenpted fromthis chapter under

this section who secures, or whose enpl oyer secures for himor

her, workers' conpensation insurance coverage is considered to

have wai ved the right to such an exenption and is subject to

the provisions of this chapter

(3) Every enterprise conducting business in this state
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shal | mmi ntain business records as specified by the division

by rule, which rules nust include the provision that any

corporation with exenpt officers and any partnership with

exenpt partners nust maintain witten statenents of those

exenpt ed persons affirmatively acknow edgi ng each such

i ndi vidual's exenpt status.

(4) Any sole proprietor or partner clainmng an

exenption under this section shall nmamintain a copy of his or

her federal incone tax records for each of the immediately

previous 3 years in which he or she clains an exenption. Such

federal incone tax records nust include a conplete copy of the

following for each year in which an exenption is clained

(a) For sole proprietors, a copy of Federal |ncome Tax

Form 1040 and its acconpanyi ng Schedule C

(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedul e E. The sole proprietor

or partner in question shall produce, upon request by the

di vi sion, a copy of those docunents together with a statenent

by the sole proprietor that the tax records provided are true

and accurate copies of what the sole proprietor or partner has

filed with the federal Internal Revenue Service. The statenent

nust be signed under oath by the sole proprietor or partner in

guestion and nmust be notarized. The division shall issue a

stop-work order under s. 440.107(5) to any sole proprietor or

partner who fails or refuses to produce a copy of the tax

records and affidavit required under this paragraph to the

di vision within 3 business days after that request and who has

failed to otherwi se secure insurance for the provision of

wor kers' conpensation benefits for hinmself or herself if

required under this chapter to do so.
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(5) Any corporate officer claining an exenpti on under

this section nmust be listed on the records of this state's

Secretary of State, Division of Corporations, as a corporate

officer. If the person who clains exenption as a corporate

officer is not so listed on the records of the Secretary of

State, the individual nust provide to the division, upon

request by the division, a notarized affidavit stating that

the individual is a bona fide officer of the corporation and

stating the date his or her appointnent or election as a

corporate officer becane or will becone effective. The

statenent nust be signed under oath by both the officer in

guestion and the president or chief operating officer of the

corporation and nust be notarized. The division shall issue a

stop-work order under s. 440.107(1) to any person who clai ns

to be exenpt as a corporate officer but who fails or refuses

to produce the docunents required under this subsection to the

di vision within 3 business days after the request is nade and

who has failed to otherwi se secure the i nsurance of workers

conpensation benefits for hinself or herself if required under

this chapter to do so

(6) A sole proprietor, partner, or corporate officer

of a business entity that has not been in operation | ong

enough to have filed with the Internal Revenue Service, or to

have been required by the Internal Revenue Service to file,

its first annual federal incone tax return is not eligible for

exenption fromthis chapter

(7) Exenptions pertain only to the person claimng

exenption and only for the entity that is the subject of the

federal incone tax reports filed by the person claining the

exenption. A separate exenption is required for every

proprietorship, partnership, or corporation fromwhich an
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i ndi vidual receives any renuneration for |abor, services, or

products provided.

(8) Sole proprietors, partners, and corporate

officers, as those terns are defined in s. 440.02, of sole

proprietorshi ps, partnerships, and corporations that are

primarily engaged in the construction industry as that termis

defined in s. 440.02 are not eligible for exenption fromthis

chapter.

Section 3. Section 440.06, Florida Statutes, is
amended to read:

440.06 Failure to secure conpensation; effect.--Every
enmpl oyer who fails to secure the paynment of conpensation as
provided in s. 440.10 by failing to neet the requirenents of

wrder—thi-s—chapter—as—provided—n s. 440.38 nay not, in any

suit brought against himor her by an enployee subject to this

chapter to recover damages for injury or death, defend such a
suit on the grounds that the injury was caused by the
negligence of a fell ow servant, that the enpl oyee assuned the
risk of his or her enploynent, or that the injury was due to
t he conparative negligence of the enpl oyee.

Section 4. Subsection (1) of section 440.09, Florida
Statutes, is anended to read:

440. 09 Coverage. - -

(1) The enployer shall pay conpensation or furnish
benefits required by this chapter if the enpl oyee suffers an
acci dental conpensable injury or death arising out of work
perforned in the course and the scope of enpl oynment. The
injury, its occupational cause, and any resulting
mani festations or disability shall be established to a
reasonabl e degree of nedical certainty and by objective
nedi cal findings. Mental or nervous injuries occurring as a
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mani f estation of an injury conpensable under this section
shal | be denobnstrated by cl ear and convi nci ng evi dence.

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the nmajor
contributing cause of the subsequent injury.

(b) If an injury arising out of and in the course of
enpl oynent conbines with a preexisting disease or condition to
cause or prolong disability or need for treatnent, the
enpl oyer nust pay conpensation or benefits required by this
chapter only to the extent that the injury arising out of and
in the course of enploynent is and remains the major
contributing cause of the disability or need for treatnent.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
in s. 440.15(6) shall for the purpose of this chapter be
considered to be a death resulting fromthe acci dent causing
t he herni a.

(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the
enpl oyee or his or her dependents to conpensation if it had
happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |laws of any other state, the
total conpensation for the injury nmay not be greater than is
provided in this chapter.

Section 5. Section 440.10, Florida Statutes, is
amended to read:
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440.10 Liability for conpensation.--

(1) (a) Every enployer coning within the provisions of
this chapter, including any brought within the chapter by
wai-ver—of—exetuston—oer—of exenption, shall be liable for, and
shal | secure, the paynent to his or her enployees, or any
physi ci an, surgeon, or pharnaci st providing services under the
provisions of s. 440.13, of the conpensation payabl e under ss.
440. 13, 440.15, and 440.16. Any contractor or subcontractor
who engages in any public or private construction in the state
shal | secure and maintain conpensation for his or her
enpl oyees under this chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of
his or her contract work to a subcontractor or subcontractors,
all of the enployees of such contractor and subcontractor or
subcontractors engaged on such contract work shall be deened
to be enployed in one and the sane business or establishnent;
and the contractor shall be liable for, and shall secure, the
payrment of conpensation to all such enpl oyees, except to
enpl oyees of a subcontractor who has secured such paynent.

(c) A contractor shall ey require a subcontractor to
provi de evi dence of workers' conpensation insurance er—a—<copy
of—hi-s—er—her—certificate—of—election. A subeontractor
etectingto—be—-exenpt—as—a soteproprietor—partner—or
of-Heer—of —a—corporation—shatH——provide—a—copy—of-—his—or—her

e ‘ol . I .

(d)+= If a contractor becones liable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have

15
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agreed in witing that the contractor will provide coverage.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admralty on account of injury of such enpl oyee
of anot her subcontractor

(f) If an enployer willfully fails to secure
conpensation as required by this chapter, the division my
assess agai nst the enployer a penalty not to exceed $5, 000 for
each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
division to not neet the criteria for an i ndependent
contractor that are set forth in s. 440.02.

(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if=+

4+~ the i ndependent contractor provi des the genera
contractor with an affidavit stating that he or she neets al
the requirenents of s. 440.02(14)(d). An—and

R I g I I
oy i d . cers! .

, i . L e 4]
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L ision.

A—seole—proprietor—partner—or officer of a corporation who

el ects exenption fromthis chapter by filing a certificate of
el ection under s. 440.05 may not recover benefits or
conpensation under this chapter. An independent contractor
who provides the general contractor with betth an affidavit
stating that he or she neets the requirenments of s.
440. 02(14) (d) and—a—certifiecate—of—exenption i s not an
enpl oyee under s. 440.02(14)(c) and may not recover benefits
under this chapter. For purposes of determning the
appropriate prem umfor workers' conpensation coverage
carriers may not consider any person who neets the
requi renments of this paragraph to be an enpl oyee.

(2) Conpensation shall be payable irrespective of
fault as a cause for the injury, except as provided in s.
440. 09(3).

Section 6. Section 440.1025, Florida Statutes, is
created to read

440. 1025 Consideration of public enpl oyer workpl ace

safety programin rate-setting; programrequirenents;

rul enaki ng.--For a public enployer to be eligible for receipt

of specific identifiable consideration under s. 627.0915 for a

wor kpl ace safety programin the setting of rates, the public

enpl oyer nust have a workpl ace safety program At a m ni mum

the programnust include a witten safety policy and safety

rul es, and nmake provision for safety inspections, preventative

nmai nt enance, safety training, first-aid, accident

i nvestigation, and necessary record keeping. For purposes of

this section, "public enployer" neans "any agency within

state, county, or nunicipal government enploying individuals
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for salary, wages, or other renuneration." The Division nay

promul gate rules for insurers to utilize in determ ning public

enpl oyer conpliance with the requirenents of this section
Section 7. Subsection (5) of section 440.107, Florida
Statutes, is anended to read:

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(5) \Whenever the division determines that an enpl oyer
who is required to secure the paynent to his or her enpl oyees
of the conpensation provided for by this chapter has failed to
do so or the division deternines that an enpl oyer has

m srepresented to a carrier the size or classification of the

enpl oyer's payroll, such failure or m srepresentation shall be

deened an i medi ate serious danger to public health, safety,
or welfare sufficient to justify service by the division of a
stop-work order on the enployer, requiring the cessation of
al |l business operations within the state at the place of

enpl oynent or job site. The order shall take effect upon the
date of service upon the enployer, unless the enployer
provi des evidence satisfactory to the division of having
secured any necessary insurance or self-insurance and pays a
civil penalty to the division, to be deposited by the division
into the Wirkers' Conpensation Administration Trust Fund, in
t he amount of $100 per day for each day the enpl oyer was not
in conpliance with this chapter

Section 8. Subsections (2), (5), (12), and (14) of
section 440.13, Florida Statutes, are anended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject tothe limtations specified el sewhere in
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this chapter, the enployer shall furnish to the enpl oyee such
nedi cal |y necessary renedial treatnent, care, and attendance
for such period as the nature of the injury or the process of
recovery may require, including nedicines, nedical supplies,
dur abl e nedi cal equi pnent, orthoses, prostheses, and other
nedi cal |y necessary apparatus. Renedial treatnent, care, and
att endance, includi ng work-hardeni ng prograns or
pai n- managenent prograns accredited by the Conmi ssion on
Accreditation of Rehabilitation Facilities or Joint Conm ssion
on the Accreditation of Health Organizations or
pai n- managenent prograns affiliated with nedical schools,
shal | be considered as covered treatnent only when such care
is given based on a referral by a physician as defined in this
chapter. Each facility shall nmaintain outcone data, including
work status at discharges, total program charges, total nunber
of visits, and length of stay. The departnent shall utilize
such data and report to the President of the Senate and the
Speaker of the House of Representatives regarding the efficacy
and cost-effectiveness of such program no later than Cctober
1, 1994. Medically necessary treatnent, care, and attendance
does not include chiropractic services in excess of 18
treatnents or rendered 8 weeks beyond the date of the initial
chiropractic treatnent, whichever cones first, unless the
carrier authorizes additional treatnment or the enployee is
catastrophically injured.

(b) The enployer shall provide appropriate
prof essi onal or nonprofessional attendant care perfornmed only
at the direction and control of a physician when such care is
nedi cal |y necessary. The val ue of nonprofessional attendant
care provided by a family nenber nust be determ ned as
foll ows:
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1. If the fanmly nenber is not enployed, the per-hour
val ue equal s the federal m nimum hourly wage.

2. If the famly nenber is enployed and elects to
| eave that enploynent to provide attendant or custodial care,
t he per-hour value of that care equals the per-hour val ue of
the famly nenber's forner enploynent, not to exceed the
per - hour value of such care available in the community at
| ar ge.

3. |If the famly nenber renmi ns enpl oyed whil e

providi ng attendant or custodial care, the per-hour val ue of

that care equals the per-hour value of the fanmly nmenber's

enpl oynent, not to exceed the per-hour val ue of such care

available in the community at |arge.

4. A famly nenber or a conbination of fam |y menbers
provi di ng nonprof essi onal attendant care under this paragraph
may not be conpensated for nore than a total of 12 hours per
day.

(c) If the enployer fails to provide treatnent or care
required by this section after request by the injured
enpl oyee, the enployee may obtain such treatnment at the
expense of the enployer, if the treatnent is conpensabl e and
nedi cal |y necessary. There nust be a specific request for the
treatnent, and the enpl oyer or carrier nust be given a
reasonabl e tine period within which to provide the treatnent
or care. However, the enployee is not entitled to recover any
anount personally expended for the treatnent or service unless
he or she has requested the enployer to furnish that treatnent
or service and the enployer has failed, refused, or neglected
to do so within a reasonable tinme or unless the nature of the
injury requires such treatnent, nursing, and services and the
enpl oyer or his or her superintendent or forenman, having
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know edge of the injury, has neglected to provide the
treatment or service.

(d) The carrier has the right to transfer the care of
an injured enployee fromthe attending health care provider if
an i ndependent nedi cal exam nation determ nes that the
enpl oyee i s not nmking appropriate progress in recuperation

(e) Except in energency situations and for treatnent
rendered by a nmanaged care arrangenent, after any initial
exam nati on and di agnosis by a physician providing renedial
treatnent, care, and attendance, and before a proposed course
of nedical treatnent begins, each insurer shall review, in
accordance with the requirenents of this chapter, the proposed
course of treatnent, to determ ne whet her such treatnent would
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable workers' conpensation practice
paraneters. The insurer nust accept any such proposed course
of treatnment unless the insurer notifies the physician of its
specific objections to the proposed course of treatnent by the
cl ose of the tenth business day after notification by the
physi cian, or a supervised designee of the physician, of the
proposed course of treatnent.

(f) Upon the witten request of the enployee, the

carrier shall give the enpl oyee the opportunity for one change

of physician during the course of treatnent for any one

accident. In the event such a physician ceases to practice in

Fl orida or relocates his or her office at a location that is

greater than a 50-nile radius fromthe enpl oyee's residence,

the enployee is entitled to sel ect another physician from

anong not fewer than three carrier-authorized physicians who

are not professionally affiliated. The enpl oyee shall be

entitled to sel ect anot her physician from anong not fewer than
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three carrier-authorized physicians not professionally
affiliated.

(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a) In any dispute concerning overutilization, nedica

benefits, conpensability, or disability under this chapter

the carrier or the enpl oyee may sel ect an i ndependent nedica
exam ner. The exam ner may be a health care provider treating
or providing other care to the enployee. An independent

nedi cal exami ner nmay not render an opinion outside his or her
area of expertise, as denonstrated by licensure and applicabl e
practice paraneters. Upon the witten request of the enpl oyee,

the carrier shall pay the cost of one independent nedica

exam nati on per accident. The cost of any additi onal

i ndependent nedi cal exami nation nmust be borne by the party

requesting the additional independent nedical exam nation. The

costs of independent nedi cal exam nations expressly relied

upon by the judge of conpensation clains to award benefits in

the final conpensation order are taxable costs under s.
440. 34(3).
(b) I Lo v ki I I . F

22
2:51 PM 05/03/01 s$1188clc- 19k0k




© 00 N o O W DN PP

W W NNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O U0 BM WNIERERPRO O ®ONO®D O M WN R O

SENATE AMENDVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

Any party may request, or a judge of conpensation clains nmay
require, designation of a division nedical advisor as an
i ndependent nedi cal exam ner. The opinion of the advisors
acting as exam ners shall not be afforded the presunption set
forth in paragraph (9)(c).

(c) The carrier may, at its election, contact the
claimant directly to schedul e a reasonable tine for an
i ndependent nedi cal exami nation. The carrier nust confirmthe
scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical examination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uati ons under this
subsecti on.

(d) If the enployee fails to appear for the
i ndependent nedi cal exam nation wi thout good cause and fails
to advi se the physician at |east 24 hours before the schedul ed
date for the exanination that he or she cannot appear, the
enpl oyee is barred fromrecovering conpensation for any period
during which he or she has refused to submt to such
exam nation. Further, the enpl oyee shall reinburse the carrier
50 percent of the physician's cancellation or no-show fee
unl ess the carrier that schedul es the exanmination fails to
timely provide to the enployee a witten confirmation of the
date of the exam nation pursuant to paragraph (c) which
i ncl udes an expl anation of why he or she failed to appear. The
enpl oyee may appeal to a judge of conpensation clains for
rei mbursenent when the carrier wthholds paynent in excess of
the authority granted by this section

(e) No nedical opinion other than the opinion of a
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nedi cal advi sor appointed by the judge of conpensation clains
or division, an independent nedical exan ner, or an authorized
treating provider is adm ssible in proceedings before the

j udges of conpensation clains. The enpl oyee or the carrier may

each subnit into evidence, and the judge of conpensation

clains shall admit, the nedical opinion of no nore than one

i ndependent nedi cal examni ner per specialty.

(f) Attorney's fees incurred by an injured enployee in
connection with detay—of—er—opposition—+to an i ndependent
nedi cal exami nation, including, but not linmted to, notions
for protective orders, are not recoverable under this chapter

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
RElI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
| nsurance Conmi ssioner, or the | nsurance Conm ssioner's
desi gnee, and two nenbers to be appointed by the Governor
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of
enpl oyers, the other nenber who, on account of previous
vocation, enploynment, or affiliation, shall be classified as a
representative of enpl oyees. The panel shall deternine
st at ewi de schedul es of maxi mum rei nbursenent al | owances for
nedi cal |y necessary treatnent, care, and attendance provi ded
by physicians, hospitals, anbulatory surgical centers,
wor k- har deni ng prograns, pain prograns, and durable nedica
equi pnent. The maxi mum rei nbur senent al | owances for inpatient
hospital care shall be based on a schedule of per diemrates,
to be approved by the three-nenber panel no later than March
1, 1994, to be used in conjunction with a precertification
manual as deternmined by the division. Al conpensabl e charges
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for hospital outpatient care shall be reinbursed at 75 percent
of usual and custonary charges. Until the three-nenber pane
approves a schedule of per diemrates for inpatient hospita
care and it becones effective, all conpensable charges for
hospital inpatient care nmust be reinbursed at 75 percent of
their usual and customary charges. Annually, the three-nenber
panel shall adopt schedul es of naxi num rei nbur senent

al | onances for physicians, hospital inpatient care, hospital
out patient care, anbulatory surgical centers, work-hardening
prograns, and pain prograns. However, the nmaxi num percentage
of increase in the individual reinbursenent allowance nmay not
exceed the percentage of increase in the Consurmer Price |ndex
for the previous year, except when the three-nenber pane

adopts a nationally recogni zed rei nbursenent net hodol ogy. An

i ndi vi dual physician, hospital, anbulatory surgical center
pai n program or work-hardeni ng program shall be rei nbursed
either the usual and customary charge for treatnent, care, and
attendance, the agreed-upon contract price, or the maximm

rei mbursenent allowance in the appropriate schedul e, whichever
is |ess.

(b) As to reinbursenent for a prescription nedication
the rei nbursenent anount for a prescription shall be the
average wholesale price tines 1.2 plus $4.18 for the
di spensing fee, except where the carrier has contracted for a
| ower anount. Fees for pharnaceuticals and pharnaceutica
services shall be reinbursable at the applicable fee schedul e
anmount. Were the enployer or carrier has contracted for such
services and the enployee elects to obtain themthrough a
provider not a party to the contract, the carrier shal
rei mburse at the schedul e, negotiated, or contract price,
whi chever is | ower.
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(c) Reinbursenent for all fees and ot her charges for
such treatnent, care, and attendance, including treatnent,
care, and attendance provided by any hospital or other health
care provider, anbulatory surgical center, work-hardening
program or pain program nmust not exceed the anmounts provided
by the uniform schedul e of maxi num rei nbursenent al |l owances as
determ ned by the panel or as otherwi se provided in this
section. This subsection also applies to independent nedica
exam nations perfornmed by health care providers under this
chapter. Until the three-nenber panel approves a uniform
schedul e of maxi mum rei nbursenment al | owances and it becones
effective, all conpensable charges for treatnment, care, and
attendance provided by physicians, anbul atory surgical
centers, work-hardening prograns, or pain prograns shall be
rei nbursed at the | owest naxi mum rei nbursenent all owance
across all 1992 schedul es of maxi num rei nbursenment al | owances
for the services provided regardl ess of the place of service.
In determ ning the uniformschedul e, the panel shall first
approve the data which it finds representative of prevailing
charges in the state for sinmlar treatnment, care, and
attendance of injured persons. Each health care provider
health care facility, anbulatory surgical center
wor k- har deni ng program or pain programreceiving workers
conpensation paynents shall maintain records verifying their
usual charges. In establishing the uniform schedul e of nmaxi num
rei mbursenent all owances, the panel nust consider

1. The levels of reinbursenent for simlar treatnent,
care, and attendance nade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a
| evel of reinbursenment for treatnent, care, and attendance
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which will ensure the availability of treatnment, care, and
attendance required by injured workers;

3. The financial inpact of the rei nbursenent
al | onances upon health care providers and health care
facilities, including trauma centers as defined in s.
395.4001, and its effect upon their ability to nake avail able
to injured workers such nedically necessary renedial
treatnent, care, and attendance. The uniform schedul e of
maxi mum r ei nbur senent al | owances nust be reasonabl e, nust
promote health care cost containment and efficiency with
respect to the workers' conpensation health care delivery
system and nust be sufficient to ensure availability of such
nedi cal ly necessary renedial treatnent, care, and attendance
to injured workers; and

4. The nost recent average naxi num al |l owabl e rate of
i ncrease for hospitals determned by the Health Care Board
under chapter 408.

(14) PAYMENT OF MEDI CAL FEES. - -

(a) Except for energency care treatnent, fees for
nedi cal services are payable only to a health care provider
certified and authorized to render renedial treatnent, care,
or attendance under this chapter. A health care provider may
not collect or receive a fee froman injured enployee within
this state, except as otherw se provided by this chapter. Such
provi ders have recourse agai nst the enployer or carrier for
payment for services rendered in accordance with this chapter

(b) Fees charged for renedial treatnent, care, and
attendance may not exceed the applicable fee schedul es adopt ed
under this chapter, except as provided under a contract

entered into between an enployer or carrier and a certified

health care provider or health care facility for the paynent
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of nedical services for covered expenses.

(c) Notwithstandi ng any other provision of this
chapter, follow ng overall nmaxi mum nedi cal inprovenent from an
i njury conpensabl e under this chapter, the enpl oyee is
obligated to pay a copaynent of $10 per visit for nedica
services. The copaynment shall not apply to energency care
provided to the enpl oyee.

Section 9. Paragraph (d) of subsection (1), paragraph
(b) of subsection (2), and subsection (15) of section 440. 134,
Fl orida Statutes, are anended to read

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(1) As used in this section, the term

(d) "Gievance" neans a direct witten conplaint filed

by an injured worker expressing dissatisfaction with the

insurer's workers' conpensation managed care arrangenent's

refusal to provide nedical care previdetd—by—an—i+nstrer—s

(2)

(b) EHeetiveJantary—31—3997-The enpl oyer shall
subject to the limtations specified el sewhere in this
chapter, furnish to the enpl oyee sotely through nmanaged care
arrangenents or w thout a nmanaged care arrangenent such

nedi cal |y necessary renedial treatnent, care, and attendance
for such period as the nature of the injury or the process of
recovery requires.

(15)(a) A workers' conpensation nanaged care
arrangenent nust have and use procedures for hearing
conplaints and resolving witten grievances frominjured
wor kers and health care providers. The procedures nust be
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ai red at nutual agreenent for settlenent and nay include
arbitration procedures. Procedures provided herein are in
addition to other procedures contained in this chapter

(b) The grievance procedure nust be described in
writing and provided to the affected workers and health care
provi ders.

(c) At the tine the workers' conpensati on nanaged care
arrangenent is inplenented, the insurer nust provide detailed
information to workers and health care providers describing
how a grievance may be registered with the insurer. Wthin 15
days after the date of the request for nedical care is

received by the insurer or by the insurer's nanaged care

arrangenent, whichever date is earlier, the insurer shal

grant or deny the request. If the insurer denies the request,

the insurer shall notify the injured worker in witing of his

or her right to file a grievance.

(d) Gievances nust be considered in a tinely manner
and nust be transmitted to appropriate decisionnakers who have
the authority to fully investigate the issue and take
corrective action. If the insurer or the insurer's workers

conpensation arrangenent fails to notify the injured worker of

the outcone of the grievance in witing within 15 days from

the date of receiving the grievance, the grievance shall be

presuned to be resol ved against the injured worker and the

gri evance procedures shall be presuned exhausted for purposes
of s. 440.192(3).
(e) If a grievance is found to be valid, corrective

action nust be taken pronptly.

(f) Al concerned parties nust be notified of the
results of a grievance.

(g) The insurer nust report annually, no |ater than
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March 31, to the agency regarding its grievance procedure
activities for the prior calendar year. The report nust be in
a format prescribed by the agency and nust contain the nunber
of grievances filed in the past year and a summary of the
subj ect, nature, and resolution of such grievances.

Section 10. Paragraph (a) of subsection (1) of section
440. 14, Florida Statutes, is anended to read:

440.14 Deternination of pay.--

(1) Except as otherwi se provided in this chapter, the
aver age weekly wages of the injured enployee at the tine of
the injury shall be taken as the basis upon which to conpute
conpensation and shall be determ ned, subject to the
limtations of s. 440.12(2), as follows:

(a) If the injured enpl oyee has worked in the
enpl oynent in which she or he was working at the tine of the
injury, whether for the sane or anot her enployer, during
substantially the whole of 13 weeks inmediately preceding the
injury, her or his average weekly wage shall be one-thirteenth
of the total ampunt of wages earned in such enploynent during
the 13 weeks. As used in this paragraph, the term
"substantially the whole of 13 weeks" neans an actual shat—be
deered—to—rrean—antdrefer—to—a—construective period of 13 weeks
as a whol e, which shall be defined as the 13 conpl ete weeks

before the date of the accident, excluding the week the injury

occur s. a—consecuti-ve—period—of—9t—days,—and The term "during

substantially the whole of 13 weeks" shall be deened to nean

during not less than 90 percent of the total customary
full-tinme hours of enployment within such period considered as
a whol e.

Section 11. Paragraphs (b) and (f) of subsection (1)
and paragraph (a) of subsection (3) of section 440.15, Florida
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Statutes, are anended to read

440.15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the
limts provided in s. 440.12(2), as foll ows:

(1) PERMANENT TOTAL DI SABI LI TY. - -

(b) Any conpensable injury eligible for pernmanent

total benefits nmust be of a nature and severity that prevents

the enpl oyee frombeing able to performhis or her previous

work. If the enployee is engaged in or is capable of being

engaged in any substantial, gainful enploynent, he or she is

not entitled to permanent total disability. The burden is on

the enpl oyee to establish that he or she is unable to perform

work if such work is available within a 50-nmle radius of the

enpl oyee' s residence. In addition, &y a catastrophic injury

as defined in s. 440.02 shall, in the absence of concl usive
proof of a substantial earning capacity, constitute permanent
total disability. Gaty—ectatmants—with——catastrophiceinjuries
are—eH-gi-btre—for—permanent—total—benef+ts—In no other case
may pernmanent total disability be awarded.

(f)1. If pernmanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(11), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
5 percent of her or his weekly conpensation rate, as
establ i shed pursuant to the law in effect on the date of her
or his injury, multiplied by the nunber of cal endar years
since the date of injury. The weekly conpensati on payabl e and
the additional benefits payabl e under this paragraph, when
conbi ned, may not exceed the maxi nrum weekly conpensation rate
in effect at the tinme of paynment as determ ned pursuant to s.
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440.12(2). Entitlenment to these suppl enental paynments shal
cease at age 62 if the enployee is eligible for social
security benefits under 42 U S. C. s.s5-402 or_s. and 423,
whet her or not the enployee has applied for such benefits.

These suppl enental benefits shall be paid by the division out
of the Wrkers' Conpensation Administration Trust Fund when
the injury occurred subsequent to June 30, 1955, and before
July 1, 1984. These supplenental benefits shall be paid by the
enpl oyer when the injury occurred on or after July 1, 1984.
Suppl enental benefits are not payable for any period prior to
Cctober 1, 1974.

2.a. The division shall provide by rule for the
periodic reporting to the division of all earnings of any
nature and social security incone by the injured enpl oyee
entitled to or clainmng additional conpensation under
subparagraph 1. Neither the division nor the enployer or
carrier shall nmake any paynent of those additional benefits
provi ded by subparagraph 1. for any period during which the
enpl oyee willfully fails or refuses to report upon request by
the division in the manner prescribed by such rules.

b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and social security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the nmanner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
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security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's pernmanent total disability
conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(3) PERMANENT | MPAI RVENT AND-WAGE-LGSS BENEFI TS. - -

(a) Inpairnment benefits.--

1. Once the enployee has reached the date of nmaxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
di vi sion, shall establish and use a uniform pernanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CGuides to the Eval uati on of Permanent
| npai rnment; the Snellen Charts, published by Anerican Medica
Association Cormittee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the
Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, Quides to the
Eval uati on of Pernmanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
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division rule of a uniformdisability rating schedul e, the
M nnesot a Departnent of Labor and Industry Disability Schedul e
shal | be used unless that schedul e does not address an injury.
In such case, the Guides to the Eval uati on of Per nanent
| npai rment by the Anerican Medical Association shall be used.
Det ermi nati on of permanent inpairnment under this schedul e nmust
be made by a physician |icensed under chapter 458, a doctor of
osteopathic nedicine licensed under chapters 458 and 459, a
chiropractic physician |licensed under chapter 460, a podiatric
physician |icensed under chapter 461, an optonetrist |icensed
under chapter 463, or a dentist l|licensed under chapter 466, as
appropriate considering the nature of the injury. No other
persons are authorized to render opinions regarding the
exi stence of or the extent of permanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. Inpairnent incone benefits are paid weekly at

a rate equal to the—rate—of—50-—percent—of the enployee's
conpensati on rate average—weekhy—tenporary—total—disabi-ty

benefi+t, not to exceed the maxi num weekly benefit under s.

440.12. An enployee's entitlenment to inpairnment incone
benefits begins the day after the enpl oyee reaches nmaxi mum
nedi cal inprovenent or the expiration of tenporary benefits,
whi chever occurs earlier, and continues until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached naxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
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t he enpl oyee and assign an inpairnent rating, using the

i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work or from any preexisting nental, psychol ogical, or

enotional condition. If the certification and eval uation are

perforned by a doctor other than the enployee's treating
doctor, the certification and eval uati on nust be submtted to
the treating doctor, and the treating doctor nust indicate
agreenent or disagreenent with the certification and
eval uation. The certifying doctor shall issue a witten report
to the division, the enployee, and the carrier certifying that
maxi nrum nedi cal inprovenent has been reached, stating the
i mpai rnent rating, and providing any other information
required by the division. If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section

5. The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.

6. The division may by rule specify forms and
procedures governing the nethod of paynent of wage |oss and
i mpai rnent benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.

Section 12. Subsection (2) of section 440.185, Florida
Statutes, is anended to read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(2) Wthin 7 days after actual know edge of injury or
death, the enployer shall report such injury or death to its
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carrier, in a format prescribed by the division, and shal
provide a copy of such report to the enployee or the
enpl oyee's estate. The report of injury shall contain the
followi ng information:
(a) The nane, address, and busi ness of the enployer;
(b) The nane, social security nunber, street, mailing
addr ess, tel ephone nunber, and occupation of the enpl oyee;
(c) The cause and nature of the injury or death;
(d) The year, nonth, day, and hour when, and the
particular locality where, the injury or death occurred; and
(e) A record of the enployee's earnings for the 13

weeks before the date of injury; and

(f) ey Such other information as the division nay
require by rule.

The carrier shall, within 14 days after the enpl oyer's receipt
of the formreporting the injury, file the information
required by this subsection with the division in Tall ahassee.
However, the division may by rule provide for a different
reporting systemfor those types of injuries which it
determ nes should be reported in a different nanner and for
t hose cases which involve ninor injuries requiring
prof essional nedical attention in which the enpl oyee does not
| ose nore than 7 days of work as a result of the injury and is
able to return to the job i Mmediately after treatnent and
resune regul ar work.

Section 13. Section 440.191, Florida Statutes, is
amended to read:

440. 191 Enpl oyee Assi stance and Onbudsnman Office. --

(1)(a) In order to effect the self-executing features
of the Wbrkers' Conpensation Law, this chapter shall be

36
2:51 PM 05/03/01 s$1188clc- 19k0k




© 00 N o O W DN P

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BN WNIEREPRO O ®NOO O M WN R O

SENATE AMENDVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

construed to pernit injured enpl oyees and enpl oyers or the
enpl oyer's carrier to resolve di sagreenents wi thout undue
expense, costly litigation, or delay in the provisions of
benefits. It is the duty of all who participate in the

wor kers' conpensation system including, but not limted to,
carriers, service providers, health care providers, nmanaged
care arrangenents, attorneys, enployers, and enpl oyees, to

attenpt to resol ve disagreenents in good faith and to
cooperate with the division's efforts to resol ve di sagreenents
between the parties. The division may by rul e prescribe
definitions that—are necessary for the effective

adnmi ni stration of this section.

(b) An Enpl oyee Assistance and Onbudsman Office is
created within the Division of Wirkers' Conpensation to inform
and assist injured workers, enployers, carriers, ant health
care providers, and nanaged care arrangenents in fulfilling

their responsibilities under this chapter. The division may by
rule specify forns and procedures for administering reguests

fer—assistance—provided—by this section
(c) The Enpl oyee Assistance and QOrbudsnan O ficer

Bviston—of—\VW+rkers—Conpensationshal | be a resource
available to all enployees who participate in the workers
conpensation system and shall take all steps necessary to
educate and di ssemnate information to enpl oyees and

enpl oyers. Upon receiving a notice of injury or death, the

Enpl oyee Assi stance and Onbudsnman O fice is authorized to

initiate contact with the injured enpl oyee or enpl oyee's

representative to discuss rights and responsibilities of the

enpl oyee under this chapter and the services avail abl e through

t he Enpl oyee Assi stance and QOrbudsnman O fi ce.

(2) : ¥ L :
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I T I " I I I I I

I ey I : ot e et I
this—seetion—

(a)ftb)y If at any time the enployer or its carrier

fails to provide benefits to which the enpl oyee believes she
or he is entitled, the enployee shall contact the office to
request assistance in resolving the dispute. The office may
review petitions for benefits filed under s. 440.192 shat+
ravestigatethe—dispute and may shalH attenpt to facilitate an

agreenent between the enpl oyee and the enpl oyer or carrier

The enpl oyee, the enployer, and the carrier shall cooperate
with the office and shall tinely provide the office with any
docunents or other information that it nmay require in
connection with its efforts under this section

(b) te) The office may conpel parties to attend
conferences in person or by telephone in an attenpt to resol ve
di sputes quickly and in the nost efficient nmanner possible.
Settl enment agreenents resulting fromsuch conferences nust be
submitted to the Ofice of the Judges of Conpensation C ains
for approval.

(c) td)y The Enpl oyee Assistance and Orbudsman O fice
may assign an onbudsnman to assist the enployee in resolving

t he di spute. H—the—dispute—isnot—resohved—wthin—30—tdays

after—the—enptoeyee—contaects—the—offi+eeThe onbudsman may
shatt, at the enployee's request, assist the enployee in

drafting a petition for benefits and explain the procedures

for filing petitions. The—drvistorn—ray—by+tue—determne—the
rethod—used—to—catecutate—the30-—day—period-The Enpl oyee

Assi stance and Orbudsnman Office may not represent enpl oyees
before the judges of conpensation clains. An enpl oyer or
carrier may not pay any attorneys' fees on behalf of the
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enpl oyee for services rendered or costs incurred in connection
with this section, unless expressly authorized el sewhere in
this chapter.

Section 14. Section 440.192, Florida Statutes, is
amended to read:

440.192 Procedure for resolving benefit disputes.--

(1) Subject to s. 440.191, any enployee who has not
received a benefit to which the enpl oyee believes she or he is
entitled under this chapter shall file by certified mail, or

by el ectronic neans approved by the Deputy Chief Judge, with

the Ofice of the Judges of Conpensation Clains within the

Division of Adm nistrative Hearings a petition for benefits

which neets the requirenents of this section. The division

shal |l i nform enpl oyees of the location of the Ofice of the

Judges of Conpensation Cains for purposes of filing a

petition for benefits. The enpl oyee shall al so serve copies

of the petition for benefits by certified mail, or by

el ectroni ¢ neans approved by the Deputy Chi ef Judge, upon the
enpl oyer and;the enpl oyer's carri er;—ant—the—diviston—in
FatHahassee—apetition—for—benefits—that—reets—the
reguirerents—of—this—seetion. The Deputy Chief Judge shal
refer the petitions to the judges of conpensation clai ns. The
i had F I L I e ey I

: . | i

(2) Upon receipt the Ofice of the Judges of

Conpensation Clainms shall review each petition and shal

di sm ss each petition, or any portion of the petition, upen
Hs—own—ptionr—o+t upon the notion of any party, that does not
on its face specifically identify or item ze the foll ow ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.
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(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date of the accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensati on was not
timely provided and the specific classification of the

conpensati on.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) The specific AH travel costs to which the
enpl oyee believes she or he is entitled, including dates of

travel and purpose of travel, neans of transportation, and
m | eage, including the date the request for nil eage was filed

with the carrier, and a copy of the request for nileage filed

with the carrier.

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent. If the
enpl oyee is under the care of a physician for the injury

identified in paragraph (c), a copy of the physician's

request, authorization, or reconmendation for treatnment, care,

or attendant care nust acconpany the petition

(j) Specific explanation of any other disputed issue
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that a judge of conpensation clains will be called to rule
upon.

(k) Any other information and docunentation the Deputy

Chi ef Judge nmay require by rule.

(3) A petition for benefits nmay contain a claimfor
past benefits and continuing benefits in any benefit category,
but is limted to those in default and ripe, due, and ow ng on
the date the petition is filed. If the enployer has elected to
satisfy its obligation to provide nedical treatnent, care, and
attendance through a nmanaged care arrangenent desi gnhated under
this chapter, the enployee nmust exhaust all nmanaged care
gri evance procedures before filing a petition for benefits
under this section

(4) The disnissal of any petition or portion of the

petition under this section is wthout prejudice and does not

require a hearing.

(5) 4y The petition nust include a certification by
the claimant or, if the claimant is represented by counsel
the claimant's attorney, stating that the claimnt, or
attorney if the clainmant is represented by counsel, has nade a
good faith effort to resolve the dispute and that the clai mant
or attorney was unable to resolve the dispute with the
carrier.

(6)5)r Al notions to dismss nust state with
particularity the basis for the notion. The judge of
conpensation clainms shall enter an order upon such notions
wi t hout hearing, unless good cause for hearing is shown. Wen
any petition or portion of a petition is dismssed for |ack of

specificity under this subsection, the clainmant nust be
al l oned 20 days after the date of the order of dismissal in
which to file an anended petition. Any grounds for dism ssa
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for lack of specificity under this section not asserted within
60 36 days after receipt of the petition for benefits are
t her eby wai ved.

(7)¢t6)y If the claimant is not represented by counsel
the O fice of the Judges of Conpensation Cains may request
t he Enpl oyee Assi stance and Orbudsnan O fice to assist the
claimant in filing a petition that neets the requirenents of
this section.

(8) 7 Notwi t hstanding the provisions of s. 440.34, a
judge of conpensation clainms nmay not award attorney's fees
payabl e by the carrier for services expended or costs incurred
prior to the filing of a petition that—dees not neeting reet
the requirenents of this section

(9) 8y Wthin 30 44 days after receipt of a petition
for benefits by certified nail, the carrier nust either pay
the requested benefits without prejudice to its right to deny
within 120 days fromreceipt of the petition or file a
response to the petition notiee—of—denrat with the Ofice of
t he Judges of Conpensation C ai ns divistoen. The carrier mnust
list all benefits requested but not paid and explain its

justification for nonpayment in the response to the petition
not+ce—of—dental. A carrier that does not deny conpensability
in accordance with s. 440.20(4) is deened to have accepted the

enpl oyee's injuries as conpensable, unless it can establish
material facts relevant to the issue of conpensability that
coul d not have been discovered through reasonabl e
i nvestigation within the 120-day period. The carrier shal
provi de copies of the response neti+ee to the filing party,
enpl oyer, and clainmant by certified mail.

Section 15. Subsections (4) and (11) of section
440. 20, Florida Statutes, are anended to read:
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440.20 Tinme for paynent of conpensation; penalties for
| at e paynent. --

(4) If the carrier is uncertain of its obligation to
provi de benefits or conpensation, it nmay initiate paynment
Wi thout prejudice and without adnmitting liability. The carrier
shall imrediately and in good faith comence investigation of
the enployee's entitlenent to benefits under this chapter and
shall admit or deny conpensability within 120 days after the
initial provision of conpensation or benefits as required by

subsection (2) or s. 440.192(8). Upon commencenent of paynent

as required by subsection (2) or s. 440.192(8), the carrier

shal|l provide witten notice to the enployee that it has
elected to pay all or part of the claimpending further
investigation, and that it will advise the enpl oyee of claim
acceptance or denial within 120 days. A carrier that fails to
deny conpensability within 120 days after the initial

provi sion of benefits or paynment of conpensation, as required

by subsection (2) or s. 440.192(8),waives the right to deny

conpensability, unless the carrier can establish nmateri al

facts relevant to the issue of conpensability that it could
not have di scovered through reasonable investigation within
the 120-day period. The initial provision of conpensation or

benefits, for purposes of this subsection, shall nean the

first install nment of conpensation or benefits to be paid by

the carrier under subsection (2) or pursuant to a petition of
benefits under s. 440.192(8).
(11)(a) Wien a claimant is not represented by counsel

upon joint petition of all interested partiesya | unp-sum
payment in exchange for the enployer's or carrier's rel ease
fromliability for future nedical expenses, as well as future
payrments of conpensati on expenses and any ot her benefits
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provi ded under this chapter, shall be allowed at any tine in
any case in which the enployer or carrier has filed a witten
notice of denial within 120 days after the enpl oyer receives

notice eate of the injury, and the judge of conpensation
clains at a hearing to consider the settlement proposal finds
a justiciable controversy as to | egal or nedica
conpensability of the clained injury or the all eged accident.
The enpl oyer or carrier nmay not pay any attorney's fees on
behal f of the claimnt for any settlenent under this section
unl ess expressly authorized el sewhere in this chapter. Upon
the joint petition of all interested parties and after giving
due consideration to the interests of all interested parties,
the judge of conpensation clains may enter a conpensation
order approving and aut horizing the discharge of the liability
of the enpl oyer for conpensation and renedial treatnent, care,
and attendance, as well as rehabilitation expenses, by the
payrment of a lunp sum Such a conpensation order so entered
upon joint petition of all interested parties is not subject
to nodification or review under s. 440.28. If the settlenment
proposal together with supporting evidence is not approved by
the judge of conpensation clains, it shall be considered void.
Upon approval of a lunp-sumsettlenent under this subsection
the judge of conpensation clains shall send a report to the
Chi ef Judge of the anpbunt of the settlenment and a statenent of
the nature of the controversy. The Chief Judge shall keep a
record of all such reports filed by each judge of conpensation
clainms and shall subnit to the Legislature a summary of al
such reports filed under this subsection annually by Septenber
15.

(b) When a claimant is not represented by counsel

upon joint petition of all interested partiesya | unp-sum
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payment in exchange for the enployer's or carrier's rel ease
fromliability for future nedical expenses, as well as future
payments of conpensation and rehabilitation expenses, and any
ot her benefits provided under this chapter, may be all owed at
any tinme in any case after the injured enpl oyee has attai ned
maxi nrum nedi cal inprovenent. An enployer or carrier nmay not
pay any attorney's fees on behalf of the clainmnt for any
settl enment, unless expressly authorized el sewhere in this
chapter. A conpensation order so entered upon joint petition
of all interested parties shall not be subject to nodification
or review under s. 440.28. However, a judge of conpensation
clains is not required to approve any award for | unp-sum
payment when it is determ ned by the judge of conpensation
clains that the paynent being nade is in excess of the value
of benefits the claimnt would be entitled to under this
chapter. The judge of conpensation clains shall nake or cause
to be made such investigations as she or he considers
necessary, in each case in which the parties have stipul ated
that a proposed final settlenent of liability of the enployer
for conpensation shall not be subject to nodification or
revi ew under s. 440.28, to detern ne whether such fina

di sposition will definitely aid the rehabilitation of the
injured worker or otherwise is clearly for the best interests
of the person entitled to conpensation and, in her or his

di scretion, may have an investigation made by the
Rehabilitation Section of the Division of Wrkers'
Conpensation. The joint petition and the report of any

i nvestigation so nmade will be deened a part of the proceeding.
An enpl oyer shall have the right to appear at any hearing
pursuant to this subsection which relates to the discharge of
such enmployer's liability and to present testinony at such

45
2:51 PM 05/03/01 s$1188clc- 19k0k




© 00 N o O W DN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BM WNIEREPRO O ®®NOO OO M WN R O

SENATE AMENDVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

hearing. The carrier shall provide reasonable notice to the
enpl oyer of the tine and date of any such hearing and inform

the enployer of her or his rights to appear and testify. Wen

be—approved—or—disapproved—and—sonotifies—theparties-—The
probability of the death of the injured enpl oyee or other

person entitled to conpensation before the expiration of the
period during which such person is entitled to conpensation
shall, in the absence of special circunmstances nmaki ng such
course inproper, be determined in accordance with the nost
recent United States Life Tables published by the Nationa
Office of Vital Statistics of the United States Departnent of
Heal th and Human Services. The probability of the happening of
any ot her contingency affecting the anbunt or duration of the
conpensation, except the possibility of the remarriage of a
surviving spouse, shall be disregarded. As a condition of
approving a | unp-sum paynent to a surviving spouse, the judge
of conpensation clains, in the judge of conpensation clains'
di scretion, may require security which will ensure that, in
the event of the remarriage of such surviving spouse, any
unaccrued future paynents so paid nmay be recovered or recouped
by the enployer or carrier. Such applications shall be
consi dered and determnmined in accordance with s. 440. 25.

(c) Notwithstanding s. 440.21(2), when a claimant is
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represented by counsel, the claimant may waive all rights to

all benefits under this chapter by entering into a settl enent

agreenent releasing the enpl oyer and the carrier from

liability for workers' conpensation benefits in exchange for a

| unp-sum paynent to the claimant. The settl enent agreenent

requi res approval by the judge of conpensation clainms only as

to the attorney's fees paid to the claimant's attorney by the

clai mant. The judge of conpensation clainms shall not approve

settl enment proposals, including any stipulations or agreenents

between the parties or between a clainmant and his or her

attorney related to the settlenent proposal, which provide for

an attorney's fee in excess of the anpbunt pernitted in s.

440. 34. The parties need not subnmit any infornmation or

docunentation in support of the settlenment, except as needed

to justify the anount of the attorney's fees. Neither the

enpl oyer nor the carrier is responsible for any attorney's

fees relating to the settlenent and rel ease of clains under

this section. Paynent of the |unp-sumsettl enent anount mnust

be made within 14 days after the date the judge of

conpensation clains nails the order approving the attorney's

fees. Any order entered by a judge of conpensation clains

approving the attorney's fees as set out in the settl enent

under this subsection is not considered to be an award and is

not subject to nodification or review. The judge of

conpensation clainms shall report these settlenents to the

chief judge in accordance with the requirenents set forth in
s. 440.11(a) and (b). Settlenents entered into under this
subsection are valid and apply to all dates of accident.

(d) Wth respect to any lunp-sum settlenent under this

subsection, a judge of conpensation clains nust consider

whet her the settlenment provides for appropriate recovery of
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any chil d-support arrearage. Neither the enpl oyer nor the

carrier has a duty to investigate or collect information

regardi ng chil d-support arrearages.

(e)fte)y This section applies to all clains that the
parties have not previously settled, regardl ess of the date of
acci dent .

Section 16. Subsections (1), (2), (3), and (4) of
section 440.25, Florida Statutes, are anended to read:

440. 25 Procedures for nediation and hearings. --

(1) Wthin 90 2% days after a petition for benefits is
filed under s. 440.192, a nediation conference concerning such
petition shall be held. Wthin 40 # days after such petition
is filed, the judge of conpensation clains shall notify the
interested parties by order that a nediation conference
concerning such petition will be held unless the parties have

notified the Ofice of the Judges of Conpensation O ains that
a nedi ati on has been held. Such order nust netiee—shat+ give
t he date by whi ch—tiwe—andtoeatioen—of the nedi ation
conference nmust be held. Such order netiee nay be served

personal |y upon the interested parties or may be sent to the
interested parties by mail. Continuances may be granted only

if the requesting party denonstrates to the judge of

conpensation clainms that the reason for requesting the

conti nuance arises fromcircunstances beyond the party's

control. Any order granting a continuance nmust set forth the

date of the reschedul ed nedi ati on conference. A nediation

conference may not be used solely for the purpose of nediating

attorney's fees.

(2) Any party who participates in a nediation
conference shall not be precluded fromrequesting a hearing
following the nediati on conference should both parties not
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agree to be bound by the results of the nediation conference.
A nedi ation conference is required to be held unless this
requirement is waived by the Chief Judge. No | ater than 3 days
prior to the nediation conference, all parties nmust subnit any
appl i cabl e notions, including, but not limted to, a notion to
wai ve the nediation conference, to the judge of conpensation
cl ai ms.

(3)(a) Such nediation conference shall be conducted
informal |y and shall dees not require the use of formal rules
of evidence or procedure. Any information fromthe files,
reports, case sunmaries, nediator's notes, or other
communi cations or naterials, oral or witten, relating to a
nedi ati on conference under this section obtained by any person
perforning nediation duties is privileged and confidential and
may not be disclosed without the witten consent of al
parties to the conference. Any research or evaluation effort
directed at assessing the nediation programactivities or
perfornmance nust protect the confidentiality of such
information. Each party to a nediation conference has a
privilege during and after the conference to refuse to
di scl ose and to prevent another from di scl osing communi cati ons
made during the conference whether or not the contested issues
are successfully resolved. This subsection and paragraphs
(4)(a) and (b) shall not be construed to prevent or inhibit
the discovery or admissibility of any information that is
ot herwi se subject to discovery or that is admi ssible under
applicable law or rule of procedure, except that any conduct
or statenments nade during a nediation conference or in
negoti ati ons concerning the conference are inadm ssible in any
proceedi ng under this chapter

(b)1. Unless the parties conduct a private nedi ation
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under subparagraph 2., nediation shall be conducted by a

nedi at or sel ected by the Deputy Chief Judge from anpng

nmedi at or s Fhe—ChiefJudge—shatHt—select—arediator—The
wedi-ator—shat-—be enployed on a full-tinme basis by the Ofice

of the Judges of Conpensation Cainms. A nediator nust be a

nmenber of The Florida Bar for at |east 5 years and nust
conpl ete a nediation training program approved by the Chief
Judge. Adjunct nediators may be enployed by the Ofice of the
Judges of Conpensation Cainms on an as-needed basis and shal
be selected froma |list prepared by the Chief Judge. An
adj unct nedi ator nust be i ndependent of all parties
participating in the nediation conference. An adjunct nedi ator
nmust be a nenber of The Florida Bar for at |least 5 years and
nmust conplete a nediation training program approved by the
Chi ef Judge. An adjunct nediator shall have access to the
of fice, equiprment, and supplies of the judge of conpensation
claims in each district.

2. In the event the parties agree or in the event no

nedi at ors under subparagraph 1. are available to conduct the

required nediation within the period specified in this

section, the parties shall hold a nediation conference at the

carrier's expense within the 90-day period set for nediation

The nedi ation conference shall be conducted by a nedi ator who

is a menber in good standing of The Florida Bar with at | east

5 years' of Florida practice and is certified under s. 44, 106.

If the parties do not agree upon a nediator within 10 days

after the date of the order, the clainmant shall notify the

judge in witing and the judge shall appoint a nediator under

this subparagraph within 7 days.In the event both parties

agree, the results of the nediation conference shall be
bi ndi ng and neither party shall have a right to appeal the
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results. In the event either party refuses to agree to the
results of the nedi ati on conference, the results of the
nedi ati on conference as well as the testinbny, witnesses, and
evi dence presented at the conference shall not be adni ssible
at any subsequent proceeding on the claim The nedi ator shal
not be called in to testify or give deposition to resolve any
claimfor any hearing before the judge of conpensation cl ai ns.
The enpl oyer may be represented by an attorney at the
nedi ati on conference if the enployee is also represented by an
attorney at the nediation conference.

(c) The parties shall nmake a good-faith effort to

conplete the pretrial stipulations before the concl usion of

the nmedi ation conference if the clains, except for attorney's

fees and costs, have not been settled and if any clains in any

filed petition remain unresolved. The judge of conpensation

clains may sanction a party or both parties for failure to

conplete the pretrial stipulations before the concl usion of

t he nmedi ati on conf erence.

(4)(a) If the parties fail to subnit witten pretria

stipulations at the nediati on conference, en—the—10th—-day

have—not—been—+esohvedt he judge of conpensation clai ns shal
order a pretrial hearing to occur within 14 days after the

date of nediation ordered by the judge of conpensation clains

hetd—a—pretr+a—hearing. The judge of conpensation clains

shall give the interested parties at |east 7 days' advance

notice of the pretrial hearing by mail. At the pretria
hearing, the judge of conpensation clains shall, subject to
paragraph (b), set a date for the final hearing that allows
the parties at | east 30 days to conduct discovery unless the
parties consent to an earlier hearing date.
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(b) The final hearing nust be held and concl uded
wi thin 90 45 days after the nediation conference is held

pret+riat—hearing. Continuances may be granted only if the

requesting party denonstrates to the judge of conpensation

clains that the reason for requesting the continuance arises
fromcircunstances beyond the party's control. The witten
consent of the claimnt nust be obtained before any request is

granted for an additional continuance after the initial

continuance is granted. Any order granting a continuance must

set forth the date and tine of the reschedul ed heari ng.

Conti nuances may be granted only if the requesting party

denonstrates to the judge of conpensation clainms that the

reason for requesting the continuances arises from

ci rcunst ances beyond the party's control. |If a judge of

conpensation clainms grants two or nbre continuances to a

requesting party, the judge of conpensation clains shal

report such continuances to the Deputy Chi ef Judge.

(c) The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
final hearing, served upon the interested parties by mail.

(d) The final hearing shall be held within 210 days
after receipt of the petition for benefits in the county where

the injury occurred, if the injury occurred in this state,

unl ess ot herwi se agreed to between the parties and authorized
by the judge of conpensation clains in the county where the
injury occurred. If the injury occurred outside wthout the
state and is one for which conpensation is payable under this
chapter, then the final hearing above—+eferred—+to may be held
in the county of the enployer's residence or place of

busi ness, or in any other county of the state that whieh wll,

in the discretion of the Chief Judge, be the npbst conveni ent
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for a hearing. The final hearing shall be conducted by a judge

of conpensation clainms, who shall, within 30 14 days after
final hearing or closure of the hearing record, unless

ot herwi se agreed by the parties, enter a final order on the

nerits of the disputed issues detertne—the—dispute—+itn—=a

surary—anner. The judge of conpensation clains nay enter an
abbreviated final order in cases when conpensability is not

di sputed. Either party may request separate findings of fact

and conclusions of law. At the final sueh hearing, the

cl ai mant and enpl oyer nay each present evidence in respect of
the clains presented by the petition for benefits stueh—etatm
and may be represented by any attorney authorized in witing

for such purpose. Wien there is a conflict in the nedica
evi dence subnmitted at the hearing, the provisions of s. 440.13
shal | apply. The report or testinony of the expert nedical
advi sor shall be made a part of the record of the proceeding
and shall be given the sane consideration by the judge of
conpensation clainms as is accorded other nedical evidence
submitted in the proceeding; and all costs incurred in
connection with such exanmi nation and testinony nay be assessed
as costs in the proceeding, subject to the provisions of s.
440.13. No judge of conpensation clainms nmay nake a finding of
a degree of permanent inpairnent that is greater than the
greatest permanent inpairnent rating given the clainmnt by any
exam ni ng or treating physician, except upon stipulation of
the parties.

(e) The order nmeking an award or rejecting the claim
referred to in this chapter as a "conpensation order," shal
set forth the findings of ultimate facts and the nandate; and
the order need not include any other reason or justification
for such nandate. The conpensation order shall be filed in the
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office of the division at Tall ahassee. A copy of such
conpensation order shall be sent by mail to the parties and
attorneys of record at the |last known address of each, with
the date of mmiling noted thereon

(f) Each judge of conpensation clains is required to
submt a special report to the Chief Judge in each contested
wor kers' conpensation case in which the case is not deterni ned
within 14 days of final hearing. Said formshall be provided
by the Chief Judge and shall contain the nanes of the judge of
conpensation clainms and of the attorneys involved and a bri ef
expl anati on by the judge of conpensation clains as to the
reason for such a delay in issuing a final order. The Chief
Judge shall conpile these special reports into an annua
public report to the Governor, the Secretary of Labor and
Enpl oynent Security, the Legislature, The Florida Bar, and the
appel late district judicial nom nating conmi ssions.

= I : . Lo b I I

F » I I I F I , .

(9g) th)y Notw t hstandi ng any other provision of this
section, the judge of conpensation clainms may require the
appearance of the parties and counsel before her or him
wi thout witten notice for an energency conference where there
is a bona fide energency involving the health, safety, or
wel fare of an enpl oyee. An energency conference under this
section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(h) ) To expedite dispute resolution and to enhance
the self-executing features of the Wirkers' Conpensation Law,
the Chi ef Judge shall nmke provision by rule or order for the
resolution of appropriate notions by judges of conpensation
clainms without oral hearing upon subm ssion of brief witten
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statenents in support and opposition, and for expedited
di scovery and docketing. Unless the judge of conpensation

clains orders a hearing under paragraph (i), clains related to

the deternination of pay under s. 440.14 shall be resol ved

under this paragraph

(i)t To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. d ains
for nmedical-only benefits of $5,000, or |ess, or nedica

m | eage rei nbursenent shall, in the absence of conpelling

evi dence to the contrary, be resolved through the expedited

di spute resolution process under this paragraph. For purposes

of expedited resolution pursuant to this paragraph, the Chief
Judge shall nake provision by rule or order for expedited and
limted discovery and expedited docketing in such cases. At

| east 15 days prior to hearing, the parties shall exchange and
file with the judge of conpensation clains a pretrial outline
of all issues, defenses, and w tnesses on a form pronul gat ed
by the Chief Judge; provided, in no event shall such hearing
be held without 15 days' witten notice to all parties. No
pretrial hearing shall be held. The judge of conpensation
clains shall limt all argunent and presentation of evidence
at the hearing to a nmaxi mum of 30 m nutes, and such hearings
shal |l not exceed 30 minutes in length. Neither party shall be
required to be represented by counsel. The enpl oyer or carrier
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may be represented by an adjuster or other qualified
representative. The enpl oyer or carrier and any w tness nay
appear at such hearing by tel ephone. The rules of evidence
shall be liberally construed in favor of allow ng introduction
of evi dence.

(j) A judge of conpensation clains, either upon the

notion of a party or its own notion, nay disniss a petition

for lack of prosecution if no petitions, responses, notions,

orders, requests for hearings, or notices of deposition have

been filed for a period of 12 nonths, unless good cause is

shown. Disnissals for |ack of prosecution are without

prejudi ce and do not require a hearing.

(k) A judge of conpensation clains may not award

interest on unpaid nedical bills, nor may the amount of such

bills be used to cal cul ate the anmpbunt of interest awarded.

Regardl ess of the date benefits were initially requested,

attorney's fees do not attach under this subsection until 30

days fromthe date the carrier or enployer, if self-insured,

receives the petition
Section 17. Subsection (4) of section 440.29, Florida
Statutes, is anended to read:

440.29 Procedure before the judge of conpensation
clains.--

(4) Al nedical reports of authorized treating health
care providers or independent nedi cal exani ners whose nedi ca

opinion is submtted under s. 440.13(5)(e)relating to the

cl ai mant and subject accident shall be received into evidence
by the judge of conpensation clains upon proper notion

However, such records nust be served on the opposing party at
| east 30 days before the final hearing. This section does not
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limt any right of further discovery, including, but not
limted to, depositions.

Section 18. Subsections (1) and (3) of section 440. 34,
Fl orida Statutes, are anended to read

440.34 Attorney's fees; costs.--

(1) A fee, gratuity, or other consideration may not be
pai d for services rendered for a claimant in connection with
any proceedi ngs arising under this chapter, unless approved as
reasonabl e by the judge of conpensation clains or court having
jurisdiction over such proceedings. Except as provided by this
subsection, any attorney's fee approved by a judge of
conpensation clainms for services rendered to a clai mant nust
equal to 25 206 percent of the first $5,000 of the anopunt of
the benefits secured, 20 15 percent of the next $5,000 of the
amount of the benefits secured, 15 16 percent of the remaining
anmount of the benefits secured to be provided during the first
10 years after the date the claimis filed, and 10 5 percent
of the benefits secured after 10 years.

(a) However, the judge of conpensation clains shat-
consider—the—foHowng—factors—in—each—ecase—ant nay approve an
inerease—or—deecrease—the attorney's fee of up to $2,500, based
on a reasonable hourly rate, except in those cases set forth
in s. 440.34(3)(c),if—nher—or—his—judgrent—t he judge of

conpensation clains expressly finds that the attorney's fees

based on benefits secured fails to fairly conpensate the

attorney and that the circunstances of the particular case

warrant such action. Such fees shall be allowed for any

petition for benefits that were ripe, due, and ow ng and

shoul d have been raised in such petition under this paragraph

Any fees are waived on any other benefits which were not

rai sed and which were ripe, due, and owing at the tine the
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i ssues are resol ved.

(b) The judge of conpensation clains shall not approve

a conpensation order, a joint stipulation for |unp-sum

settlenent, a stipulation or agreenent between a clai nant and

his or her attorney, or any other agreenent related to

benefits under this chapter which provides for an attorney's

fee in excess of the anbunt pernmitted by this section. -

(3) |If the claimnt should prevail in any proceedings
before a judge of conpensation clains or court, there shall be
t axed agai nst the enpl oyer the reasonable costs of such
proceedi ngs, not to include the attorney's fees of the
claimant. A clainmant shall be responsible for the paynent of
her or his own attorney's fees, except that a claimant shal
be entitled to recover a reasonable attorney's fee froma
carrier or enployer:

(a) Against whom she or he successfully asserts a
petition etarm for nmedical benefits only, if the claimnt has
not filed or is not entitled to file at such time a claimfor
disability, permanent inpairnent, wage-loss, or death
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benefits, arising out of the sane accident; or

(b) In any case in which the enployer or carrier files
a response to petition denying benefits notice—oef—dentat with
the office of the Judges of Conpensation d ains ¢i-wi-siof and
the injured person has enployed an attorney in the successfu

prosecution of the petition etatm or

(c) In a proceeding in which a carrier or enployer
denies that an injury occurred for which conpensation benefits
are payable, and the clainmant prevails on the issue of
conpensability; or

(d) In cases where the claimnt successfully prevails
in proceedings filed under s. 440.24 or s. 440. 28.

Regardl ess of the date benefits were initially requested,

attorney's fees nay not attach under this subsection until 30

days fromthe date the carrier or enployer, if self-insured,

receives the petition and deni es benefits.

and—e)—

Section 19. Section 440.345, Florida Statutes, is
amended to read:

440. 345 Reporting of attorney's fees.--All fees paid
to attorneys for services rendered under this chapter shall be
reported to the Ofice of the Judges of Conpensation O ains
th—vistort as the Ofice of the Judges of Conpensation C ains
th~vistort requires by rule. The Ofice of the Judges of
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Conpensation C ai ns tivist+onr shall annually summari ze such

data in a report to the President of the Senate, the Speaker
of the House of Representatives, and the Governor Wérkers-
. et .
Section 20. Subsection (8) is added to section 440. 39,
Fl orida Statutes, to read

440.39 Conpensation for injuries when third persons
are liable.--
(8) This section does not inpose on the carrier a duty

to preserve evidence pertaining to the industrial accident or

to injuries arising therefrom
Section 21. Section 627.0915, Florida Statutes, is
anended to read:

627.0915 Rate filings; workers' conpensation

drug-free workpl ace, and safe enpl oyers. --The Departnent of
I nsurance shall approve rating plans for workers' conpensation
i nsurance that give specific identifiable consideration in the
setting of rates to enployers that either inplenent a
drug-free workpl ace program pursuant to rul es adopted by the
Di vi si on of Wirkers' Conpensation of the Departnent of Labor
and Enpl oynent Security or inplenent a safety program pursuant
to provisions of the rating pl an approevet—by—thebrvistonrn—-of

: I I II I o F F F
thebepartrent—of—tLabor—and—Enploeyrent—Seeurity or inpl ement

both a drug-free workplace program and a safety program Fhe

I I . I he ebi

60
2:51 PM 05/03/01 s$1188clc- 19k0k




© 00 N o O b~ W DN PP

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O UO0BM WNIEREPRO O ®NOOOO M WN PR O

SENATE AMENDVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

prograns—
Section 22. The anendnents to secti ons 440. 02 and

440.15, Florida Statutes, in this act shall not be construed

to affect any determ nation of disability under section
112. 18, section 112.181, or section 112.19, Florida Statutes.
Section 23. Subsection (4) is added to section
627.412, Florida Statutes, to read:
627.412 Standard provisions, in general.--

(4) Notwithstanding any other law, a public entity or

agency may purchase a consolidated i nsurance programfor the

pur pose of providing coverage for workers' conpensation

enployer's liability, general liability, builder's risk, or

pollution liability to the public entity or agency or to a

contractor or subcontractor for a public construction project.

Section 24. |f any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are declared severable.

Section 25. Subsection (3) of section 440.45, Florida
Statutes, is repeal ed

Section 26. Effective Cctober 1, 2001, section
440. 4416, Florida Statutes, is repeal ed.

Section 27. Except as otherw se expressly provided in

this act, this act shall take effect January 1, 2002.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
Del ete everything before the enacting clause
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and insert:
Abill to be entitled

An act relating to workers' conpensation
anending s. 440.02, F.S.; revising definitions
of terns used in chapter 440, F.S.; anending s.
440.05, F.S.; revising exenptions fromthe
requi rement for enployers to obtain workers
conpensati on coverage; specifying who may be
exenpt and the conditions for an exenption
speci fying the effect of an exenption
requiring businesses, sole proprietors, and
partners to maintain certain records; anending
s. 440.06, F.S.; requiring enployers to secure
wor kers' conpensation coverage; anending s.
440.09, F.S.; requiring conpensation for
acci dental conpensable injuries; anending s.
440.10, F.S.; revising references to persons
who are exenpt from coverage to conform
creating s. 440.1025, F.S.; providing for
consi deration of a public enployer workplace
safety programin rate-setting; anmendi ng s.
440. 107, F.S.; authorizing the Division of
Wor kers' Conpensation to issue stop-work orders
in certain circunstances; anending s. 440. 13,
F.S.; specifying the val ue of nonprof essiona
attendant care provided by a fam |y nmenber that
is reinbursable; requiring the carrier to give
t he enpl oyee the opportunity to change
physi ci ans under certain circunstances and
limtations; revising the effect of an
i ndependent nedical examination; linmting the
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adm ssibility of certain nedical opinions;
revising the limtation on nedical fees;
anending s. 440.134, F.S.; revising the
definitions applied to workers' conpensation
managed care arrangenents; elimnating
provi sions nmandating the use of such
arrangenents; revising the procedures governing
gri evances related to such arrangenents;
anending s. 440.14, F.S.; revising the
conput ati on of the average weekly wage of an
enpl oyee for the purposes of determning
benefits; anmending s. 440.15, F.S.; revising
the criteria for permanent total disability;
revising the conpensation rate for inpairnent
i ncone benefits; anending s. 440.185, F.S.
speci fying the informati on that nust be
included in a report of injury; anending s.
440.191, F.S.; requiring the Enpl oyee
Assi stance and Orbudsman Office to initiate
contact with an injured enpl oyee to discuss
rights and responsibilities; revising other
duties of the office; anmending s. 440.192,
F.S.; revising the procedures for resolving
benefit disputes and filing petitions for
benefits; specifying the information that nust
be included in a petition for benefits;
anending s. 440.20, F.S.; specifying tine for
payrment of conpensation; prescribing the
criteria for determ ning when a | unp-sum
settlement may be entered; specifying the
effect of a lunp-sumsettlenent; anending s.
63

2:51 PM 05/03/01 s$1188clc- 19k0k




SENATE AMENDVENT
Bill No. CS for SB 1188
Anmendnment No. Bar code 311216

© 00 N o O W DN PP

W W NNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O U0 BM WNIERERPRO O ®ONO®D O M WN R O

440. 25, F.S.; revising the procedures governing
nedi ati on and the hearing of clains; anmending
s. 440.29, F.S.; requiring opinions of

i ndependent nedi cal exami ners to be received

i nto evi dence under certain conditions;
anending s. 440.34, F.S.; revising the linmt on
the anount of attorney's fees that may be
approved by a judge of conpensation clainms and
elimnating factors that the judge nust
consider; applying such limts to any agreenent
related to benefits under chapter 440, F.S.
anmending s. 440.345, F.S.; requiring the
reporting of attorney's fees to the Ofice of

t he Judges of Conpensation Cainms and requiring
the Ofice of the Judges of Conpensation C ains
to report such data to the Legislature and
CGovernor; anending s. 440.39, F.S.; providing
that the section does not inpose a duty on the
enpl oyer to preserve evidence; anending s.
627.0915, F.S.; providing for a safety program
di scount; anending s. 627.412, F.S.; providing
that a public entity or agency nmay purchase a
consol i dated i nsurance program for public
construction projects; repealing s. 440. 4416,
F.S., which creates the Wirkers' Conpensation
Oversight Board; repealing s. 440.45(3), F.S.
elimnating the requirenent that the Chief
Judge select judges to rotate as docketing
judges; providing for severability; providing
ef fective dates.
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