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l. Summary:

The committee substitute provides changes to the workers compensation system that are
designed to increase benefits, expedite the dispute resolution process, and reduce costs to the
overdl adminigration of the workers compensation system. The following isasummary of the
magor changes by category:

Benefits

1 Removes the Socid Security standard for digibility for permanent totd disgbility
benefits from the definition of “catastrophic injury.”

2. Revises digibility for permanent tota disability daims, in dl cases other than

catagtrophic injuries, to provide that the injury eigible for permanent total disability must

be of a nature and severity that prevents the employee from being able to perform his or
her previous work. If the employee is engaged in or is capable of being engaged in any
subgtantid gainful employment, he or sheis not entitled to permanent total disability. The
burden would be on the employee to establish that he or sheis unable to perform work
within a 50-mile radius of the employee s resdence.

Allow employees to change doctors one time per accident, upon written request.

Increases permanent partiad disability impairment income benefits from haf the

compensation rate to the full compensation rate (66 2/3 of the employee' s average

weekly wage).

5. Allows employers and carriers to deliver medica benefits either through aworkers
compensation managed care arrangement or outside of aworkers compensation
managed care arrangement.

6. Allows employers and carriers to negotiate medica feesin excess of the uniform
reimbursement schedule and provides that the maximum reimbursement alowance for
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inpatient and outpatient care cannot exceed the percentage increase in the Consumer
Price Index for the prior year, except when the three-member pand adopts a nationaly
recognized reimbursement methodology.

7. Provides that family members who provide non-professiona attendant care will be paid
a the rate of ther regular employment, not to exceed the vaue of that carein the
community.

8. Requires the carrier to pay for the clamant’ s first independent medica examination per
accident but permits each party to introduce the medica opinion of one independent
medica examiner per specidty into evidence.

0. Prohibits the payment of impairment income benefits for preexisting mentd,
psychologicd, or emotiona conditions.

Informal Dispute Resolution

1 Eiminates the request for assistance process.

2. Authorizes the Divison to contact the injured worker or the workers' representative
directly upon receipt of the notice of injury or desth.

3. Requires that arequest for medica care be filed before a* grievance’” may befiled with a
managed care arrangement and provide that the informal dispute resolution processis
exhausted if the workers' compensation managed care arrangement does not respond to a
grievance within 30 days of filing.

Formal Dispute Resolution

Authorizes the partid dismissd of petitions for benefits, without prgudice.

Replaces the “notice of denid” with a*response to petition” for purposes of granting or

denying benefits requested by petition.

Revises the gatutory dispute resolution time line.

Authorizes the judges of compensation claims to issue an abbreviated find order.

Authorizes the use of private mediation prior to the date of mandatory mediation.

Resolves medica-only claimsless than $5,000 and medica mileage disputes through

expedited dispute resolution.

Requires additiond specificity for petitions for benefits and authorize the Deputy Chief

Judge to require additiona specificity in petitions by rule.

8. Requires judges of compensation clamsto review dl settlement proposds, stipulations,
and agreements between the claimant and their attorney for compliance with the
provisions concerning atorney’ s fees.

9. Requires the judges of compensation clams, when reviewing lump-sum settlement
agreements, to consider whether the settlement provides for the appropriate recovery of
any child-support arrearages and provides that neither the employer or carrier has a duty
to investigate or collect information concerning child-support arrearages.

10. Prohibits the use of amediation conference soldly for the purpose of mediating attorney
fees.

11. Provides that continuance orders for final hearings must set the rescheduled date by order

and requires the judges of compensation clamsto report to the Deputy Chief Judge the

granting of two or more continuances to a requesting party and requires written consent
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of the clamant prior to the judge of compensation clams granting an additiona
continuation after the initid continuation.

12. Increases the attorney’ s fee schedule to equa 25 percent on the firgt $5,000 benefits
secured, 20 percent on the next $5,000 secured, 15 percent on the remaining amount of
benefits secured during the first 10 years after the clam isfiled, and 10 percent of the
benefits secured after the first 10 years. The judge of compensation clams may approve
an additiona attorney’ s fee of up to $2,500, based on areasonable hourly rate, if the
judge of compensation claims expressy finds that the attorney’ s fees based on the
benefits secured fails to fairly compensate the attorney. Such fees would be alowed for
any petition for benefits that are ripe, due, and owing that should have been raised. Any
attorney fees are waived on any other benefits which were not raised and which were
ripe, due, and owing at the time the issues are resolved. The judge of compensation
would be prohibited from awarding attorney fees that exceed the benefits secured.

Exemptions From Workers Compensation Coverage

The committee subgtitute €iminates the exemptions from coverage for the businesses primarily
engaged in the congtruction industry. According to study recently released by the University of
Florida, it was estimated that $1.3 hillion in workers' compensation premiumsislogt, on annua
basis, due to employer premium fraud and exemptions in the construction industry.

Non-congtruction industry sole proprietors, partnersin a partnership, and officersina
corporation could continue to elect to be exempt from coverage. Individuas would be required to
maintain certain documentation and produce such documentation upon request of the Division of
Workers Compensation to substantiate such exemptions.

Other Provisons

The committee substitute al so requires the Department of Insurance to conduct a study and
submit areport to the Legidature on the extent to which hedth insurance policies and hedth

mai ntenance organization contracts currently cover workplace injuries that are not covered by
workers compensation policies and the costs attributable coverage and under such options asthe
department may consider.

The committee substitute dso authorizes a public entity or agency to purchase a consolidated
insurance program for the purpose of providing coverage for workers compensation, employers
liability, generd ligbility, builders risk, or pollution ligbility to the public entity or agency or to
acontractor or subcontractor for a public construction project.

In addition, the committee subgtitute repeals the Workers Compensation Oversight Board.

Thishill subgtantialy amends the following sections of the Florida Statutes: 440.02, 440.05,

440.09, 440.10, 440.13, 440.134, 440.14, 440.15, 440.185, 440.191, 440.192, 440.20, 440.25,
440.29, 440.34, 440.345, 440.39, and 627.412. Section 440.4416 and subsection (3) of s. 440.45,
F.S., arerepealed.
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Present Situation:

Pursuant to s. 440.015, F.S,, the Division of Workers Compensation, within the Department of
Labor and Employment Security, is charged with administering the Workers Compensation Law
in amanner, which facilitates the sdf-execution of the system and the process of ensuring a
prompt and cost- effective delivery of payments. The legidation was intended to create “an
efficent and sdif-executing system . . .which is not an economic or administrative burden.”

In recent years, workers compensation rates have remained relaively low or unchanged. For the
period of 1994 - 2001, 3 years had no rate increase (1995, 1996, and 2001). In 1994, 1997, and
1998, the rates decreased -10.6, -11.3, and - 2.1 percent, respectively. In 1999 and 2000, the rates
dightly increased 1.5 and 2.5 percent, respectively. The Nationa Council of Compensation

Insurers provided committee staff with a comparison of the distribution of a benefit dollar in

Florida, Cdifornia, and Texas. The following table depicts the expenditures for medica versus
indemnity benefits for every dollar in benefits in those three Sates:

Medical Benfits Indemnity Benefits
Forida 65.6% 34.4%
Cdifornia 42.5% 57.5%
Texas 60.7% 39.3%

NCCI aso provided information concerning the pure loss costs among 37 states. Loss costs are
the projected benefit dollar that will be paid per $100 of payrall for the average insured in that
classfication for policies. In comparing |0ss costs among the state, many factors may impact the
cod differences among dtate, including:  benefit sructure, administration of the workers
compensation system, number and types of risk exposures for workers, characteristics of the
workforce, economic condition of a state, enforcement and use of safety programs, wages of
workers, medica cost containment measures, and regulation by a state. Florida had the highest
loss costs of the 37 gtates ranked by NCCI. Florida had a 2.75 loss costs, Montana was second
with a2.50 loss costs. The weighted average among the states was 1.61 percent. Texas and
Cdiforniawere not included in the ranking.

The Dividgon of Workers Compensation and the Office of the Judges of Compensation Clams

are primarily funded through assessments on insurance companies, salf-insurance funds,

assessable mutua companies, the Workers Compensation Joint Underwriting Association, and
sdf-insurers. The assessments are deposited into the Workers Compensation Adminidrative

Trust Fund. For FY 1999-2000, the assessment rate was 3.48 percent. For the period of July 1,
2000, through December 1, 2000, the assessment rate was 3.74 percent. For the period of January
1, 2001, through July 1, 2001, the assessment rate will be 2.75 percent, which isthe statutory cap
effective January 1, 2001.

Divison of Workers Compensation

Presently, the divison is organized into the following program/function areas. Monitoring and
Audit, Employee Assstance and Ombudsman Office, Rehabilitation and Medica Services,
Operations Support (including the Specid Disability Trust Fund), Compliance, Research and
Education, Information Management, and the Director's Office.
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The Bureau of Employee Assstance and Ombudsman Office (EAO) is charged with the
responghility of informing and asssting employers/carriers, injured workers, and hedlth care
providersin fulfilling their respective responghilities under ch. 440, F.S., the Workers:
Compensation Law. Section 440.191, F.S,, aso directs EAO to Atake al steps necessary to
educate and disseminate information to employees and employers.i To effect the salf-executing
features of the law, s. 440.191, F.S,, provides that ch. 440, F.S,, is construed to permit injured
workers and employers/carriers to resolve disputesA. . . without undue expense, codtly litigation,
or delay in the provisons of benefits@ Asaresult, EAO investigates disputes and attempts to
resolve disputes between injured workers and the carrier/femployer in an informa manner
through the Request for Assistance process. Rules 38F- 26.002 and 26.004, F.A.C., require such
areguest to be submitted on adivison Request for Assistance form.

According to the divison, snce 1994, the number of requests for assistance received on an
annual basis hasincreased from 45,466 to more than 119,000, with over 95 percent of all
requests for assistance being filed by attorneys. Over 82 percent of the disputed issues on the
requests are either not due or owing, or are not within the jurisdiction of the EAO to resolve.

In 1999, EAO implemented a statewide program, known as the Early Intervention Program,
which isamed a notifying injured workers regarding their rights under the law soon after the
divison recaives the notice of injury. An evauation of preiminary data (as of July 1, 2000)
indicates that EAO has experienced a 30 percent reduction in the rate of requests for assistance
filed and a 33 percent reduction in the rate of petition for benefits submitted for workers injured
in 1999 that have participated in the program.

An employee may not file a petition for benefits unless the employee has exhaugted this informdl
dispute resolution process. If resolution is not made in 30 days, EAO may assist the employeein
drafting a petition for benefits. Under the provisons of s. 440.192, F.S.,, the employee is required
to serve the petition upon the employer, the employer's carrier, and the divison. The divison
refers the petition to the Office of the Judges of Compensation Claims for ultimate disposition.

The Formal Dispute Resolution Process

The judges of compensation claims are responsible for hearing and resolving disputed workers
compensation issues under the authority of ch. 440, F.S. Under the provisions of s. 440.192, F.S,,
the employee is required to serve the petition upon the employer, the employer’s carrier, and the
divison. Within 14 days of receipt of a petition for benefits, the carrier must either pay the
requested benefits without prgudice to its right to deny within 120 days of receipt of the petition

or fileanatice of denid with the divison. The carrier is then required to commence an
investigation of the employee s entitlement to benefits under ch. 440, F.S., and must admit or

deny compensability within the 120 days after the initid provison of benefits or compensation.

The divison acts as the quasi-agency clerk and custodian of records for the Office of the Judges
of Compensation Claims. Ten full-time positions are responsible for receiving the petitions,
entering data, and generating the docketing order. After imaging or copying the petition, the
divison prepares a docketing order for each petition and refers the petition to the docketing
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judge. Once the filed petitions for benefits are available online, the turnaround time should be
reduced sgnificantly.

Upon receipt of the petition for benefits, the judge is authorized to dismiss the petition if the
petition does not specificaly identify or itemize certain information required by the section,
including information regarding the employee, employer, the injury, employeg's work

respong bilities, benefits being requested, type of care being requested, and any other disputed
issues, as ddineated in s. 440.192, F.S. Presently, the statute does not specifically authorize the
judge to dismiss a portion of the petition. If the petition is not dismissed, it is referred to the
appropriate digtrict.

Section 440.25, F.S,, requires a mediation conference to be held within 21 days after a petition
for bendfitsisfiled with the divison. Only the Chief Judge is authorized to waive amediaion
conference. Within 7 days after the petition filing, the judge of compensation clamsis required
to notify the parties that a mediation conference will be held. According to the Office of the
Judges of Compensation Claims, for FY 1999-00, the average turnaround time from the receipt
of the petition by the division and the scheduled mediation date was 145 days. If the issues have
not been resolved within 10 days following the commencement of the mediation, the judgeis
required to hold a pretriad hearing.

The judge is required to provide the parties with at least 7 days advance notice of the pretria
hearing. At the pretrid hearing the judge sets adate for the find hearing that dlows the parties at
least 30 days to conduct discovery, unless the parties consent to an earlier hearing date. The fina
hearing is required to be held and concluded within 45 days after the pretrid. The judgeis
authorized to grant continuances, if the requesting party demonsirates that the reason for the
delay arises from circumstances beyond the party’ s control. According to the Office of the
Judges of Compensation Claims, 11,938 continuances for final hearings were issued for FY
1999-00. The judge is required to provide the parties with at least 7 days advance notice of the
find hearing.

The judge is required to determine the dispute in a summary manner within 14 days after the
find hearing. If the caseis not determined within 14 days of the find hearing, the judgeis
required to formaly notify the Chief Judge. According to the Office of the Judges of
Compensation Claims, the average number of days from the date of receipt of the petition by the
divison to the fina disposition (fina merit, settlement, or stipulation) is 220 days.

Dispute Resolution Workload

During the preceding 2 years, the Division of Workers Compensation received an average of
100,073 petitions per year. Of these petitions, an average of 91,296 (or 91 percent) were
forwarded to the presiding judges during the same period. The Office of the Judges of
Compensation Claims estimates that three petitions are filed per injury and will be ultimately
consolidated into one petition. For the same period, an average of 3,277 find hearings were held,
2,622 final orders were issued, and 35,013 lump sum settlements were entered per year. An
average of 19,701 mediations were also held per year. The average resolution rate for dl issues,
except for atorney fees, for concluded mediations, was 46.2 percent for the 2-year period.
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Review of any order of ajudge of compensation claims must be by appedl to the Digtrict Court

of Appedl, First Digtrict. For 1999, the First District Court of Appeals disposed of 502 total

cases, of which 274 were affirmed (54 percent), 54 reversed (11 percent) and 174 were disposed
by adminigrative orders. The Clerk of the First Digtrict Court of Appeals reported that atota of
328 workers compensation merit decisons were issued in 1999 of which 54 cases (16 percent)
were reversed and 274 (84 percent) were affirmed. Two cases listed as unknown were
nondispositive orders that did not findize the case.

In October of 2000, the staff of the Committee on Banking and Insurance rel eased a report,
entitled “ An Evaluation of the Transfer of the Workers' Compensation Hearings from the
Department of Labor and Employment Security to the Division of Administrative Hearings.”
This report evauated the adminigtration of the Office of the Judges of Compensation Claims and
the feasibility of trandferring the judges of compensation clamsto the Division of

Adminigration. The current statutory time frames and the actua time frames for the formal
dispute resolution process were evduated. Staff noted that the judges of compensation were
generdly unable to meet the current Satutory timeframes relating to the formd dispute
resolution process. Recently, staff conducted a follow-up on the average, actua time frames
required by the judges of compensation claimsto resolve digputes. The following isasummary
of the actud time frames and the Satutory time frames:

1 Dispute resolution process took an average of 221-234 days. The statutes require 120
daysfor resolution.

2. The presiding judges of compensation clams receive the petitions for benefits until 45
days after the petition was filed. Mediation conferences are required to be held within 21
days of the receipt of the petition. Presently, the docketing judge does not recaive the
petition until 14-30 days after receipt by the Divison of Workers Compensation. The
presiding judge receives the petition, on average, 6-15 days later.

3. Mediation occurs, on average, 104-120 days after the filing of the petition for benefits.

4, On average, the pretrid hearing occurred 30 days after mediation. The statute requires the
pretrid to occur within 10 days of the mediation conference.

5. Approximately 45 days elapsed between the pretrid hearing and the final hearing. The
statute requires the fina hearing to occur within 45 days of the pretrid hearing.

6. On average, 25 days e apsed between the final hearing and the issuance of the final order
or the determination in asummary manner. The Statute requires a determination in a
summary manner within 14 days of the find hearing.

I ndemnity Benefits

Permanent totd disability is determined at maximum medica improvement, based upon
reasonable medica probability that no further medical improvement can reasonably be
anticipated. It is alifetime benefit calculated at 66 2/3 of the average weekly wage. In addition, a
person will receive supplementa income benefits of 5 percent per year. The permanent tota
benefits cannot exceed the maximum compensation rate. According to the NCCI Annud
Statistical Bulletin, 2000 Edition, Florida, at 20.2 percent, has one of the highest incurred losses
in the permanent tota disability category for 45 states reviewed. Only Colorado has a higher
incurred loss in the permanent tota disability category, at 20.9 percent. Cdiforniaand Texas
reported 6.4 and 8.1 percent, respectively.
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Impairment income benefits occur a maximum medica improvement or the expiration of
temporary benefits, whichever occurs earlier and continues until the eerlier of the expiration of a
period computed at arate of 3 percent for each percentage point of impairment or the death of
the employee. It is based on a physcian’s objective findings and is paid a 50 percent of the
compensation rate.

Workers Compensation Managed Care

As aresut of the 1993 reforms, workers: compensation managed care was authorized (on a
voluntary basis) on January 1, 1994, and mandated, effective January 1, 1997. Section
440.13(11), F.S,, authorizes the division to determine A. . . whether providers are complying with
ch. 440, F.S., and with rules adopted by the division, whether the providers are engaging in over
utilization, and whether providers are engaging in improper billing practices.) Specificdly, the
divisonisprovided with A. . . exclusve jurisdiction to decide any over utilization dispute under

S. 440.13(7), F.S.,, and to decide any question concerning over utilization under subsection (8),
which question or dispute arises after January 1, 1994.0 The divison is dso directed to monitor
and audit carriers to determine if medicd bills are being paid in accordance with s. 440.13, F.S,
and rules promulgated by the division. Section 440.13, F.S. aso requires hedlth care providers
are required to furnish medica records and discuss relevant medica facts with the employer, the
carrier, or the attorney for either party. Rehabilitation providers are not expresdy authorized as
having this aility.

The Agency for Hedlth Care Adminigtration is respongible for authorizing carriers to offer or
utilize aworker's compensation managed care arrangement, if the carrier meets the conditions of
S. 440.134, F.S., and regulating workers compensation managed care arrangements. Managed
care arrangements are required to resolve the grievance in aAtimely manner.§ Rules promulgated
by the Agency for Hedth Care Adminigration require a determination of a grievance within 60
caendar days after receipt. Presently, the Divison of Workers Compensation has 30 days to
resolve disputes. Thistiming difference may cause problems coordinating the resolution of
medicd and indemnity issues.

Election of Exemption from Workers Compensation Coverage

Under the provisions of s. 440.38, F.S., employers are required to provide workers
compensation, unless they obtain an exemption from coverage. Employers secure workers
compensation coverage by purchasing insurance or meeting the requirements to self-insure.

Generdly, coverage isrequired for employers with four or more employees. Sole proprietors and
partners are automaticaly exempt from coverage requirements, but may eect to be covered.
Officers of corporations are automatically covered, but may eect to be exempt from coverage.
Thereisno limit on the number of corporate officers from a single non-construction industry
business that can be exempt at any onetime.

In the congtruction industry, coverage is required if a sole proprietor has one or more employees.
No more than three partners or three officers of a corporation that is actively engaged in the
congtruction industry may elect to be exempt from coverage.
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Corporate officers, partners, and sole proprietors actively engaged in the construction industry
may e ect to be exempt from the workers: compensation system by filing a notice of ection to
be exempt and providing certain information to the Divison of Workers Compensation along
with a $50 filing fee. For each employer seeking an exemption, the division requires the
following information to be submitted: (1) ligting of the names of the individuas seeking an
exemption, (2) federd identification number, (3) socid security number, (4) al certified or
registered licenses issued pursuant to ch. 489, F.S., held by the person(s) seeking the exemption,
(5) acopy of relevant documentation as to employment status filed with the Internal Revenue
Service as specified by the division, (6) a copy of the relevant occupationd license in the
primary jurisdiction of the business, and (7) for corporate officers and partners, the registration
number of the corporation or partnership filed with the Divison of Corporations of the
Department of State. The congruction industry certificate of eection of exemption isvadid for 2
years.

Upon determining that the requirements for exemption are met, the Divison of Workers
Compensation issues a certificate of dection of exemption, which isvalid for a 2-year period.
However, the Divison of Workers Compensation has the authority to revoke the exemption if
the person does not meet the requirements for an exemption or if the information isinvalid.

In 1999, Horida had an estimated written workers compensation premium of $2.5 hillion. In
addition, an estimated $1.0 billion in uncollected premium was ttributed to the fraudulent use of
exemptions from coverage in the congtruction industry.

The Task Forceon Workers Compensation Administration

During the 2000 Session, the Legidature enacted legidation creeting the Task Force on Workers
Compensation Administration “for the purpose of examining the way in which the workers
compensation system is funded and administered.” The Legidature directed the task force to
submit recommendations concerning the source of system funding, the cost-effective use of

funds, services and functions meriting funding, services and functions housed within the

Divison of Workers Compensation, potentia cost savings in system administration, and
organizationa changes to make the adminigration of the system more efficient. The task force
provided many recommendeations, including the following mgor recommendations:

Continue to fund the system through assessments on premium.

Eliminate the Workers Compensation Oversight Board.

Transfer the Divison to the Department of Insurance.

Trandfer the judges of compensation clams to the Divison of Adminigtrative Hearings
within the Department of Management Services.

Eliminate congtruction exemptions and require dl persons in the congtruction industry to
be covered by workers' compensation insurance.

Eliminate the request for assistance.

Repea mandatory managed care.

Allow only one independent medica exam per accident.

Eliminate the judge of compensation clams’ discretion to award attorney’ s fees that
exceed the statutory contingency fee schedule.
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10. Prohibit attorney’ s fees for average weekly wage and medical mileage disputes.
11.  Reguire documentation to be submitted with petitions.
12.  Eliminate the judges of compensation clams' jurisdiction over medica hill disputes.

Consolidated Insurance Programs

On May 26, 1993, the Attorney Generd opined (AGO 93-34) that the School Board of Dade
County was not authorized to purchase insurance for or indemnify school board contractors or
subcontractors who work on capital construction projects of the board. Presently, school
digtricts, aswell as other loca governmentd entities, are authorized to provide insurance for
officers and employees of the digtrict and their dependents. The attorney genera stated that the
“...merefact of contracting with a school board to undertake capital construction projects would
not appear to quaify ether contractors or their subcontractors as officers or employees of the
school digtrict.” Therefore, the school district “...would appear to be precluded from extending
insurance benefits to contractors or subcontractors who work on capital construction projects for
the digtrict.”

[I. Effect of Proposed Changes:

Section 1. Amendss. 440.02, F.S,, to revise definitions for catastrophic injury and terms
related to the congtruction industry.

Theterm, “construction” would be revised to not include a homeowner’ s act of construction on
such premises, if the premises were not intended to be leased within 1 year after the
commencement of the condruction.

The Divison of Workers Compensation would be authorized to establish by rule standard
indudtrid dasdfications and their definitions, which meet the criteria of the term, “condtruction
industry.”

The definition of the term, “employee’ is revised to mean any person who receives remuneration
from an employer for the performance of any work or service or the provision of any goods or
supplies.

Employee is defined to include al persons who are being paid by a generd contractor for work
performed by or as a subcontractor or employee of a subcontractor are employees of the genera
contractor, with exceptions. If a person meets the following eight criteria, such a person would
not be deemed an employee:

maintains a separate business,

has a socia security number or federd identification number;

controls the means of performing the services,

incurs the principa expenses related to the work performed;

responsible for the completion of work and services that is being performed;

receives compensation for work performed for a commission or on aper-job or
competitive bass and not on any other basis, such as sdary or wages,

may redize a profit or suffer aloss in connection with performing work or services, and
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8. has continuing or recurring business liabilities or obligations.

A landowner would not be considered the employer of any person hired by the landowner to
carry out congtruction upon hisor her premises, if those premises are not intended for immediate
sdeor resae.

The definition of catastrophic injury is revised to mean only permanent impairment condituted
by certain specified incapacitating injuries delineated in the subsection. The subsection would
eliminate the provision that alowed any other injury that would otherwise qudify an employee
to receive disability income benefits under Title XV of the Federal Socia Security Act to be
considered a catastrophic injury.

Section 2. Amends s. 440.05, F.S,, relating to election of exemption from coverage, to
substantially reword the section. Sole proprietors, partners, and corporate officers not primarily
engaged to be in the congtruction industry would be consdered exempt from coverage, unless
they dect otherwise. Presently, these sole proprietors and partners are exempt automatically from
coverage and officers of corporations are automatically covered, but may dect to be exempt
from coverage. Every enterprise conducting businessin the state would be required to maintain
certain business records and any corporation with exempt officers and any partnership with
exempt partners would be required to maintain written statements of those exempted persons
affirmatively acknowledging each such individud’ s exempt gatus.

A sole proprietor or partner claiming an exemption would be required to maintain federa tax
returns for each of the immediately preceding 3 years. Any corporate officer claming an
exemption would be required to be listed on the records of the Divison of Corporations within
the Department of State. The corporate officer provides notarized documentation relating to the
exemption and the individua’ s Status as a corporate officer.

The divison would be authorized to issue a stop-work order to any sole proprietor, partner, or
officer that failed or refused to provide information required by the division to document the
exemption.

Sole proprietors, partners, and corporate officers primarily engaged in the construction industry
would not be digible for exemptions from coverage.

Section 3. Amends s. 440.06, F.S,, to provide that if an employer that does not obtain
coverage as provided in s. 440.10, F.S,, by failing to meet the requirementsin s. 440.38, F.S,,
would not, in any suit brought by an employee subject to this chapter to recover damages for
injury or desth be able to defend such a suit on the grounds that the injury was caused by the
negligence of afelow employee, or the injury was due to the comparative negligence of the
employee.

Section 4. Amends s. 440.09, F.S,, to require an employer to provide compensation or
furnish benefits, if an employee suffers an accidenta compensable injury or death arisng out of
work performed in the course and scope of employment.
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Section 5. Amends s. 440.10, F.S,, relating to liability for compensation to iminate
references to requirements relating to exemptions for the construction industry. A contractor
would require a subcontractor to provide proof of workers compensation insurance. Currently, a
subcontractor is required to provide proof of coverage or copy of the certificate of eection to the
contractor.

The section would aso be revised to diminate exemptions for the congtruction industry.

Section 6. Amends s. 440.107, F.S.,, to authorize the division to issue a stop-work order on
an employer, if the divison determines that the employer has misrepresented to a carrier the size
or classfication of the employer’s payrall.

Section 7. Amends s. 440.13, F.S,, to provide limitations on the value of attendant care
provided to an injured employee by afamily member that remains employed while providing
such care. The per-hour vaue of that care would equa the per-hour vaue of the family

member’ s employment, not to exceed the per-hour vaue of such care available in the community
at large. Presently, the section provides per-hour vaue of such care provided by afamily
member that leaves employment and a family member that is not employed.

The section aso provides that a carrier would aso be required to provide an employee, upon the
written request of the employee, the opportunity for one change of physician during the course of
treatment for any one accident. The employee could select another physician from among not
fewer than three carrier-authorized physcians not professondly affiliated.

A carrier would aso be required to pay the cost of one independent medical examination per
accident, upon the written request of the employee. The costs of any additiona independent
medica examinerswould be incurred by the party requesting the independent medica
examination. The cogts of independent medical examinations expresdy relied upon by the judge
of compensation claims to award benefits in the final compensation order would be taxable costs
under s. 440.349(3), F.S. The employee and carrier are both authorized to submit into evidence,
and the judge of compensation claims shal admit, the medica opinion of no more than one
independent medical examiner per Soecidty.

Fees charged for remedia treatment, care, and attendance would be allowed to exceed the fee
schedule, if provided by a contract entered into between an employer or carrier and a certified
health care provider or facility for the payment of medica services for covered expenses. The
section aso provides that the maximum reimbursement alowance for inpatient and outpatient
care cannot exceed the percentage increase in the Consumers Price Index for the prior year,
except when the three-member panel adopts a nationally recognized reimbursement

methodol ogy.

Section 8. Amendss. 440.134, F.S,, relating to managed care arrangements, to revise the
grievance procedures and to eiminate mandatory managed care for the provison of medica
treatment of injured employees.

Theterm, “grievance’ is defined to mean a direct written complaint filed by an injured worker
expressing dissatisfaction with the insurer’ s managed care arrangement’ s refusdl to provide
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medica care. Under the revised grievance procedures, within 15 days of receipt by the insurer or
the insurer’ s managed care arrangement, whichever, is earlier, the insurer would be required to
grant or deny arequest for medica care. If the insurer denies the request, the insurer would be
required to notify the injured worker in writing of hisor her right to file a grievance.

If an insurer or the insurer’s managed care arrangement fails to notify the injured worker of the
outcome of the grievance in writing within 15 days from the date of the receipt of the grievance,
the grievance would be presumed resolved againg the injured worker and the grievance
procedure would be considered exhausted for purposes of s. 440.192, F.S.

Section 9. Amends s. 440.14, F.S,, to revise the calculation of injured worker’s pay for the
preceding 13 weeks immediately preceding the injury for purposes of determining the average
weekly wage. The 13 weeks would be defined as the 13 complete weeks before the date of the
accident, excluding the week the injury occurs. Presently, the 13 weeks is defined to mean
subgtantialy the whole of 13 weeks immediately preceding the injury. The term, “substantidly
the whole of 13 weeks,” is defined to mean a consecutive period of 91 days.

Section 10.  Amendss. 440.15, F.S,, to revise the definition of permanent total disability and
the definition of permanent impairment benefits. “ Permanent total disability” is defined to mean
any compensable injury digible for permanent totd disability must be of a nature and severity
that prevents the employee from being able to perform his or her previous work. If the employee
isengaged in or is capable of being engaged in any subgtantid, gainful employment, he or sheis
not entitled to permanent total disability. The burden would be on the employee to establish that
he or sheis unable to perform work within a 50-mile radius of the employee sresdence. A
catagtrophic injury, in the absence of conclusive proof of a substantid earning capacity, would
continue to conditute a permanent total disability.

Entitlement to permanent tota disability supplementa benefits would cease at age 62 if an
employeeisdigible for socia security benefits under 42 U.S.C. ss. 402 (early disability) or 423
(regular retirement). Presently, if ainjured worker reaches permanent total disability after age 62,
the injured worker is entitled to supplementa benefits after the age of 65.

Permanent impairment benefits would be doubled by requiring the payment & arate equal to the
employee' s compensation (66 2/3 average weekly wage), rather than the current 50 percent of
the employee’ s average weekly temporary totd disability, which is approximately 33 percent of
the average weekly wages. Permanent impairment compensation would not be payable for a
preexisting mentd, psychologicd, or emotiona condition.

Section 11. Amendss. 440.185, F.S,, to revise the notice of injury reporting requirements. In
addition to the current information an employer must report to its carrier and to the employee or
the employee' s estate, the employer must also provide arecord of the employee’ s earnings for
the 13 weeks before the date of injury and other information the divison would require by rule.

Section 12.  Amendss. 440.191, F.S, rdating to the informa dispute resolution, to revise
resol ution procedures and broaden the scope of individuds or entities the Employee Assistance
Office assgs or informs to include managed care arrangements.
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The Employee Assistance Office (EAO) would be authorized to contact an injured worker or the
injured worker’ s representative upon receiving a notice of injury or desth to discuss rights and
responsibilities of the employee under ch. 440, F.S., and the services available through EAO.
This provison would codify the divison's early intervention program. The specific duties and
responsibilities of EAO rdating to dispute resolution would be eiminated.

An injured worker would no longer be required to exhaust the procedures for informal dispute
resolution as a prerequiste to filing a petition for benefits. An employee would no longer be
required to contact the EAO to request assistance in resolving disputes. The 30-day period for
resolving a dipute, prior to filing a petition, is eiminated.

Section 13. Amendss. 440.192, F.S,, to revise procedures relaing to the forma dispute
resolution. An employee would be required to file by certified mail, or by eectronic means
gpproved by the Deputy Chief Judge, of the Office of the Judges of Compensation Claims, the
petition that meets the requirements of this section. The employee would dso be required to file
copies of the petition with the employer and the employer’s carrier. The employee would no
longer be required to file a petition with the divison.

The Deputy Chief Judge would refer the petition to the judges of compensation clams. Upon
receipt of the petition, the Office of the Judges of Compensation Clamswould review the
petition and would be authorized to dismiss the petition or portions of the petition. Presently, the
portions of a petition may not be dismissed. The dismissal of any petition or portion of the
petition under this section would be without prejudice and would not require a hearing.

The section would aso require the reporting of additiona information on the petition for

benefits, including the date or dates of the accident, the specific classfication of the
compensation not provided, specific travel costs an employee believes he or sheis entitled, and a
copy of the physician’s request, authorization, or recommendation for trestment, care, or
attendant care (if the employee is under the care of a physician). The Deputy Chief Judge would
aso be authorized to require additiona information prescribed by rule.

Within 30 days, rather than 14, after receipt of the mediation, the carrier would be required to
pay the requested benefits without prejudice to its right to deny within 120 days from receipt of
the petition or file a response to the petition with the Office of the Judges of Compensation
Clams.

Section 13. Amendss. 440.20, F.S,, relating to payment of compensation, to alow
diminating mandatory hearings for lump-sum agreements, if the claimant is represented by
counsdl. Such a settlement agreement would require approva by the judge of compensation
camsonly asto the attorney fees paid to the claimant’ s atorney by the clamart.

Neither the employer nor the carrier would be respongible for any attorney’ s feesrelating to the
settlement and release of clams under this section. The judge of compensation could not approve
any settlement proposals, including any stipulations or agreements between the parties or

between the clamant and his or her atorney, which provide for an attorney’ s fee in excess of the
amount permitted in s. 440.34, F.S.
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Payment for the lump-sum settlement agreement would be required to be made within 14 days
after the date the judge of compensation claims mails the order approving the attorney’ s fees.
Any such order would not be considered an award and would be subject to review or
modification.

The judge of compensation claims would be required to consider whether any lump-sum
agreement under this section provides for gppropriate recovery of any child-support arrearages.
Neither the employer nor carrier would have aduty to investigate or collect information
regarding child-support arrearages.

Section 15. Amendss. 440.25, F.S,, to revise procedures for mediation and hearings. A
mediation conference would be required to be held within 90 days, rather 21 days, within the
receipt of the petition. Within 40 days of the receipt of the petition, rather 7 days after the receipt
of the petition by the judge of compensation claims, the judge of compensation claims would be
required to notify the parties, by order, of the date and time for the scheduled mediation.
Continuances would be granted only if the requesting party was able to demondirate to the judge
of compensation claims that the reason for the request for continuance was due to circumstances
beyond the party’ s control. Any order granting a continuance would be required to set forth the
date of the rescheduled mediation. A mediation conference could not be used solely for the
purpose of mediating attorney fees.

Unless the parties conduct a private mediation, the mediation would be conducted by a public
mediator selected by the Deputy Chief Judge. In the event the parties agree to use a private
mediator or no public mediator is available to conduct the mediation within the period specified
in this section, the parties would be required to hold a mediation conference at the carrier’s
expense within the 90-day period for mediation. A private mediator would be required to be a
member in good standing with the Horida Bar with at least 5 years of Florida practice and
certified under s. 44.16, F.S. If the parties could not agree upon a mediator within 10 days after
the order, the clamant would be required to notify the judge in writing and the judge would be
required to appoint a private mediator within 7 days.

If the claims, except for attorney’ s fees and costs, were not resolved at the mediation conference,
the parties would be required make a good-faith effort to complete the pretrid stipulation before
the concluson of the mediation conference. The judge of compensation claims would be
authorized to sanction a party or both parties for failure to complete the pretrid stipulation before
the conclusion of the mediation conference.

In the event the parties failed to submit a pretrid stipuation at the mediation conference, the
judge of compensation claimswould be required to order a pretrid hearing to occur within 14
days after the date the mediation was ordered by the judge of compensation clams. Presently, if
the issues are not resolved within 10 days following the commencement of the mediation, the
judge of compensation dlamsisrequired to hold a pretria hearing.

The find hearing would be required to be held and concluded within 90 days after the mediation
conference, rather than 45 days after the pretrid hearing. Continuances would only be granted if
the requesting party could demondtrate to the judge of compensation claims that the reason for
the continuance arises from circumstances beyond the party’ s control. The written consent of the
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clamant would be required before any request for additiond continuance after the initia
continuance would be granted. If ajudge of compensation claims grants two or more
continuances to a requesting party, the judge of compensation claims would be required to report
such continuances to the Deputy Chief Judge.

The find hearing would be required to be held within 210 days after the receipt of the petition

for benefits. Within 30 days of the find hearing or the closure of the hearing record, the judge of
compensation clams would be required to enter afina order on the merits of the disputed issues.
Presently, the judges of compensation clams are required to determine the dispute in a summary
manner within 14 days of the hearing.

The judges of compensation claims would be authorized to enter an abbreviated find order in
cases where compensability is not disputed. Either party would be alowed to request separate
findings of fact and conclusions of law.

Unless the judge of compensation claims orders a hearing, clams related to the determination of
pay would be resolved by the resolution of gppropriate motions by judges of compensation
clamswithout ord hearing upon submission of brief written statements in support and
opposition, and for expedited discovery and docketing.

Clams for medicd-only benefits of $5,000 or less or medical mileage reimbursement would be
required to be resolved through the expedited resol ution process, in the absence of compelling
evidence to the contrary.

A judge of compensation claims would be authorized to dismiss a petition for lack of prosecution
if no petitions, responses, motions, orders, requests for hearings, or notices of depostions have
been filed for a period of 12 months, unless good cause is shown. Such dismissals would be
without preudice and would not require a hearing.

A judge of compensation claims would not be alowed to award interest on unpaid medicd hills,
nor use the amount of such billsto caculate the amount of interest awarded.

Attorney fees would not attach under subsection (4) until 30 days from the date the carrier,
employer, if sdf-insured receives the petition, regardiess of the date benefits wereinitialy
requested.

Section 16.  Amendss. 440.29, F.S,, to require that al medica reports of independent medical
examiners whose medical opinion is submitted under 440.13(5), F.S,, relating to the claimant
would be received into evidence by the judge of compensation claims upon proper motion.
Presently, the section authorizes the medical reports of authorizing tresting hedlth care providers
to be received into evidence.

Section 17.  Amendss. 440.34, F.S,, to revise attorney fees. The fee schedule isincreased to
authorize ajudge of compensation claimsto gpprove an atorney’ s fee equal to 25 percent on the
first $5,000 benefits secured, 20 percent on the next $5,000 secured, 15 percent on the remaining
amount of benefits secured during the first 10 years after the claim isfiled, and 10 percent of the
benefits secured after 10 years. Currently, the judges of compensation may approve 20, 15, and
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10 percent, respectively on benefits secured. In addition, the amount the judge may approve on
benefits secured after 10 yearsisincreased from 5 percent to 10 percent.

Thejudge of compensation claims may approve an additiona attorney’ s fee of up to $2,500,
based on a reasonable hourly rate, if the judge of compensation clams expresdy finds that the
attorney’ s fees based on the benefits secured fails to fairly compensate the attorney. Such fees
would be alowed for any petition for benefits that would be ripe, due, and owing and that should
have been raised in such a petition. Any attorney fees would be waived on any other benefits
which were not raised and which were ripe, due, and owing at the time the issues are resolved.

The judge of compensation would aso be prohibited from approving a compensation order, a
joint stipulation for lump-sum settlement, a stipulation or agreement between clamant and his or
her atorney, or any other agreement related to benefits which would provide for atorney’s fees
in excess of the amount permitted in this section. Presently, the judge of compensation claims
may reduce or increase atorney fees, without limitation, based on certain factors delinested in
subsection (1).

The section aso provides that, regardless of the date benefits wereinitidly requested, attorney
fees would not attach until 30 days from the date the carrier or employer, if saf-insured, receives
the petition and denies the benefits.

Section 18.  Amendss. 440.345, F.S,, transfers the reporting of attorney’ s fees from the
divison to the Office of the Judges of Compensation Claims and requires the report to be
submitted to President of the Senate, Speaker of the House of Representatives, and the Governor.
Presently, the report is submitted to the Workers Compensation Oversight Board.

Section 19.  Amendss. 440.39, F.S,, to revise the provisions regarding third-party liability, to
provide that this section does not impose on the carrier a duty to preserve evidence pertaining to
the indudtrial accident or to injuries arisng.

Section 20.  Amendss. 627.412, F.S., to authorize a public entity or agency to purchase a
consolidated insurance program for the purpose of providing coverage for workers
compensation, employers liability, generd ligbility, builders risk, or pollution lighility to the
public entity or agency, or to a contractor or subcontractor, for a public construction project.

Section 21.  Requires the Department of Insurance to conduct a study and submit a report to
the Legidature on the extent to which health insurance policies and HMO contracts currently
cover workplace injuries that are not covered by workers compensation policies and the costs
attributable coverage and under such options as the department may consider.

Section 22.  Repedlss. 440.4416, F.S,, relating to the Workers Compensation Oversight
Board and subsection (3) of s. 440.45, F.S,, relating to docketing by the judges of compensation
clams, since the procedure would be iminated by the hill.

Section 23.  Provides severability clause for the bill. If any provison of thisact or its
aoplication is held invdid, the invalidity would not affect other provisons or gpplications of the
act and the provisions of the act are severable.
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Section 24.  Provides that this act would take effect January 1, 2002.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
Based on the number of persons presently holding congtruction industry exemptions, it is
estimated that approximately 100,000 persons presently holding exemptions (2 year
exemption) would have to obtain coverage, if these exemptions were diminated. The

Divison of Workers Compensation provided the following information regarding the
number of congruction industry exemptionsissued for the last 3 fiscd years:

January 1 - June 99 July 99-June 2000 July 2000-March 01

Exemptions | ssued 36,285 71,688 37,199

Estimated I mpact on Rates

The Nationa Council on Compensation Insurers estimated that the provisions of CS/SB
1188 would impact workers compensation ratesin the range of +2.7% to +4.3%. The
following estimates concerning specific cost drivers were provided by NCCI.

Elimination of Exemptions for Businesses Primarily Engaged in Construction
NCCI hasindicated that this provision would not have any present, measurable impact on
workers compensation system costs. NCCI does not expect the |oss experience for these
types of employersto be sgnificantly different than average. It has been suggested that the
elimination of this type of exemption would mandate coverage for employers whose losses
may be currently entering the system in some cases. To the extent that this would produce
additiond premium, the effect will expressitsalf over time through reported Satigtica
experience.
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Permanent Total Disability
According to NCCI the permanent tota (PT) disability frequency islikely to drop
sgnificantly if the socid security language is deleted from the definition of " catastrophic
injury." Assuming that 70% of PT cases will become mgor permanent partid, the PT costs
will decrease by 70% and the Mgor PP costs will increase by about 20%. The estimated
impact on total indemnity cogtsis-4.5%. Sinceindemnity costs represent 40.2% of tota
benefits, the overal impact is-4.5% x 40.2% = -1.8%.

However, afew of the casesthat currently qudify under socid security provison, may aso
qudify under the proposed provision, as amended in s. 440.15(1)(b), F.S. If it is assumed
that 60 percent of the permanent total cases would become mgor permanent partia, the
overd| impact is-1.5%.

Entitlement to Permanent Total Supplemental Benefits
The committee subgtitute provides that entitlement to permanent total supplementa benefits
would cease if an employeeisdigible for socid security benefits under 42 U.S.C. section
401 or section 423. This provision, according to NCCI, may produce |oss costs savings
around 1 percent.

Permanent Partial | mpairment Benefits
The permanent partid (PP) disability impairment benefits would be increased from 50% of
the average temporary total (TT) disability benefit rate to 66 2/3% of the average weekly
wage, not to exceed the maximum weekly benefit. According to NCCI, this proposal would
effectively double impairment payments (Since currently temporary totd ispaid a 66 2/3%
and PPis paid at 50% of that amount). Impairment benefits represent gpproximately 30% of
PP indemnity costs (with healing period, supplementa and rehabilitation benefits making up
the rest). The impact on PP indemnity costsis thus: +100% x 30% = +30%. Since PP
indemnity costs represent 21.6% of total benefits, the overall impact is +30% x 21.6% =
+6.5%.

Medical Issues
According to NCCl, the dimination of mandatory managed care may reduce adminidrative
costs however, this could be offset by increased costs over time due to higher medica costs
experienced outsde of managed care. NCCl also estimated that alowing injured workersto
change physicians one time during the course of treatment for one accident would have a
negligible impact on the overdl system costs since the vast mgjority of medica benefits are
ddivered through managed care arrangements presently and the injured worker aready
permitted one change in physician.

Dispute Resolution
NCCI noted that severd changes in the dispute resolution process would be expected to
reduce attorney involvement and litigation rates, such as limiting continuances, requiring the
use of the expedited hearing processin certain ingtances, and alowing for the partia
dismissal of petitions.
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Procedural Changes
NCCI indicated that it was difficult to quantify these changes, it is expected that these
changes would be expected to reduce atorney involvement and litigation rates. The selected
combined overdl impact on ratesis arange of -0.5% to 0%, relaing to the following
provisons 1) requiring the carrier to pay for one independent medica examination; 2) not
requiring contracts for medical trestment for covered expenses to be in accordance with the
fee schedule; 3) authorizing the Employee Assistance Office to initiate contact with an
injured worker to discuss the employee srights and responsibilities and services offered by
the office, and 4) requiring carriers to deny arequest for medica services within 15 days and
requiring written notification of the outcome of amedica grievance within 15 days.

Attorney Fees
The committee substitute would increase fees under the schedule by approximately 25%.
Since clamant attorney fees now comprise about 1.5% of benefit costs, the fee schedule
change would directly increase system costs by 0.4%. However, current practice suggests
that clamants' attorneys are paid according to hourly rates rather than the statutory fee
schedule. Since the hourly rate option is restricted, this would mitigate the increase and most
likely result in some savings.

Besides areduction in attorneys fees, this proposal would aso be expected to reduce the
use of attorneys, as was the intent of the originad law change. Since the presence of attorneys
is corrdated with higher benefit codts, this proposal would be expected to generate savings
in these costs as well.

According to NCCI, by requiring attorney fees to attach 30 days after the carrier receives the
petition, rather than 44 days after filing the petition, carriers may be able to resolve more
disputes before the carrier becomes ligble for the payment of attorney fees. This change
should help reduce atorney involvement and costs.

C. Government Sector Impact:

According to the Divison of Workers Compensation, the elimination of the congtruction
industry exemption fees ($50 per exemption) would have a sgnificant impact on the
divison, based on the following exemption fee revenues generated since January 1999:
$1.9 million for the period of January 1999-June 1999, $4.0 million; for July 1, 1999
through June 2000, $2.3 million for the period of July 1, 2001 through March 2001. These
revenues are used to fund positions to administer the exemption process.

If exemptions for businesses primarily engaged in the congtruction industry are diminated,
additiona staffing would be required to ensure that al sole proprietors, partnerships, and
corporations that are primarily engaged in congiruction obtain and maintain the required
coverage.

Procedurd changes rdating to the informa dispute resolution process and the formal dispute
resolution should expedite the resolution process, thereby reducing overall cogsto the
workers compensation system, possibly including assessments on carriers and employers
for the adminigiration of the Workers Compensation Adminigtration Trust Fund.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIL. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Horida Senate.




