Florida Senate - 2001 SB 1188

By the Committee on Banking and | nsurance

311-635D- 01

1 A bill to be entitled

2 An act relating to the judges of conpensation
3 clains; anending s. 112.3145, F.S.; redefining
4 the term"specified state enpl oyee" to include
5 t he Deputy Chief Judge of Conpensation d ai ns;
6 anending s. 120.65, F.S.; establishing

7 requi rements for the Deputy Chief Judge;

8 anending s. 121.055, F.S.; including the Deputy
9 Chi ef Judge in the Senior Managenent Service
10 O ass; conformng provisions to the transfer of
11 t he judges of conpensation clainms fromthe

12 Depart nent of Labor and Enpl oynent Security to
13 the Division of Administrative Hearings;

14 anmending s. 381.004, F.S.; conformn ng

15 provisions to the transfer of the judges of

16 conpensation clainms to the Division of

17 Adm ni strative Hearings; anending s. 440. 105,
18 F.S.; reclassifying the Chief Judge of

19 Conpensation Clainms as the Deputy Chief Judge
20 of Conpensation Cains; anending s. 440.192,
21 F.S.; revising requirenents and procedures for
22 the petition for benefits; pernmtting judges to
23 di sm ss portions of the petition; specifying
24 that dismissal of petition is wthout
25 prejudice; anending s. 440.20, F.S.; waiving
26 hearing requi renments under certain
27 ci rcunstances; revising the period for paynent;
28 revising lunp-sumsettlenent reporting
29 requi rements; anending s. 440.25, F.S.
30 revising nediation procedures; requiring
31 witten consent of the claimnt for
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1 conti nuances; authorizing the director of the
2 Di vision of Administrative Hearings to enpl oy
3 nedi ators; requiring the director of the

4 Division of Administrative Hearings to file an
5 annual report; elininating adoption and

6 enforcenent of local rules; amending s. 440. 29,
7 F.S.; conform ng provisions to the

8 reclassification of the Chief Judge as the

9 Deputy Chi ef Judge of Conpensation d ai ns;

10 anending s. 440.345, F.S.; providing for the
11 reporting of information concerning attorney's
12 fees to the Ofice of the Judges of

13 Conpensation Clains instead of the Division of
14 Wor kers' Conpensation; anmending s. 440. 44,

15 F.S.; authorizing the director of the Division
16 of Adm nistrative Hearings to nake expenditures
17 relating to the Ofice of the Judges of

18 Conpensation Clainms; requiring | egislative

19 approval before nodifying the nunber or
20 | ocation of the judges or nediators; conform ng
21 provisions to the transfer of the Ofice of the
22 Judges of Conpensation Clainms to the Division
23 of Adm nistrative Hearings; anending s.
24 440. 442, F.S.; revising Judicial Code of
25 Conduct requirenents; anmending s. 440.45, F.S.
26 elimnating the Chief Judge position; creating
27 the position of Deputy Chief Judge of
28 Conpensation Cl ainms; conforming provisions to
29 the transfer of the judges of conpensation
30 clains fromthe Departnent of Labor and
31 Enpl oynent Security to the Division of
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1 Adm ni strative Hearings within the Departnment

2 of Managenent Services; requiring nom nees for
3 t he judges of conpensation clains to neet

4 addi ti onal experience requirenents; authorizing
5 the director of the Division of Administrative
6 Hearings to initiate and investigate conplaints
7 agai nst the Deputy Chi ef Judge and judges of

8 conpensation clainms and nake recommendations to
9 the Governor; requiring the statew de

10 noni nati ng conm ssion to consider whether

11 j udges of conpensation clains have net certain
12 statutory requirenents; revising procedures;

13 aut hori zi ng the Governor to appoint tenporary
14 j udges of conpensation clains; requiring the

15 O fice of the Judges of Conpensation Clains to
16 collect certain data for the statew de

17 noni nati ng conmi ssion; revising reporting

18 requi renments for the judges of conpensation

19 clains; anending s. 440.47, F.S.; conformng
20 provisions to the reclassification of the Chief
21 Judge as the Deputy Chief Judge; providing that
22 the director of the Division of Administrative
23 Heari ngs nust approve travel expenses; anending
24 s. 440.59, F.S.; revising reporting
25 requirenments; transferring the Ofice of the
26 Judges of Conpensation Clainms to the Division
27 of Adm nistrative Hearings; transferring
28 positions fromthe Division of Wrkers
29 Conpensation to the Ofice of Judges of
30 Conpensation C ains; providing an effective
31 dat e.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Paragraph (b) of subsection (1) and

4| subsection (4) of section 112.3145, Florida Statutes, are

5| anended to read:

6 112. 3145 Disclosure of financial interests and clients
7 | represented before agencies.--

8 (1) For purposes of this section, unless the context

9| otherwise requires, the term

10 (b) "Specified state enpl oyee" neans:

11 1. Public counsel created by chapter 350, an assi stant
12 | state attorney, an assistant public defender, a full-tine

13 | state enpl oyee who serves as counsel or assistant counsel to
14 | any state agency, the Deputy Chi ef Judge of Conpensation

15| d ains,a judge of conpensation clains, an admnistrative |aw
16 | judge, or a hearing officer

17 2. Any person enployed in the office of the Governor
18 ) or in the office of any nmenber of the Cabinet if that person
19| is exenpt fromthe Career Service System except persons
20 | enployed in clerical, secretarial, or simlar positions.
21 3. Each appointed secretary, assistant secretary,
22 | deputy secretary, executive director, assistant executive
23 | director, or deputy executive director of each state
24 | departnent, conmi ssion, board, or council; unless otherw se
25 | provided, the division director, assistant division director,
26 | deputy director, bureau chief, and assistant bureau chief of
27 | any state departnent or division; or any person having the
28 | power normally conferred upon such persons, by whatever title.
29 4. The superintendent or institute director of a state
30 | nental health institute established for training and research
31| in the nental health field or the warden or director of any
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maj or state institution or facility established for
corrections, training, treatnent, or rehabilitation

5. Busi ness managers, purchasing agents having the
power to nmake any purchase exceedi ng the threshol d anpunt
provided for in s. 287.017 for CATEGORY ONE, finance and
accounting directors, personnel officers, or grants
coordinators for any state agency.

6. Any person, other than a |egislative assistant
exenpted by the presiding officer of the house by which the
| egislative assistant is enployed, who is enployed in the
| egi sl ative branch of governnent, except persons enployed in
mai nt enance, clerical, secretarial, or simlar positions.

7. Each enpl oyee of the Conmi ssion on Ethics.

(4) Each elected constitutional officer, state
of ficer, local officer, and specified state enpl oyee shal
file a quarterly report of the nanes of clients represented
for a fee or conmission, except for appearances in mnisterial
matters, before agencies at his or her |evel of governnent.
For the purposes of this part, agencies of governnent shall be
classified as state-level agencies or agencies bel ow state
| evel. Each local officer shall file such report with the
supervi sor of elections of the county in which the officer is
principally enployed or is a resident. Each state officer
el ected constitutional officer, and specified state enpl oyee
shall file such report with the comm ssion. The report shal
be filed only when a reportable representation is nade during
the cal endar quarter and shall be filed no later than the | ast
day of each cal endar quarter, for the previous cal endar
guarter. Representation before any agency shall be deened to
i nclude representation by such officer or specified state
enpl oyee or by any partner or associate of the professiona
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1| firmof which he or she is a menber and of which he or she has
2 | actual know edge. For the purposes of this subsection, the

3| term"representati on before any agency" does not i nclude

4 | appearances before any court or the Deputy Chief Judge Judges
5| of Conpensation Cainms or judges of conpensation clains or

6 | representations on behalf of one's agency in one's official

7 | capacity. Such term does not include the preparation and

8| filing of forns and applications nerely for the purpose of

9| obtaining or transferring a |license based on a quota or a

10 | franchi se of such agency or a license or operation pernit to
11 | engage in a profession, business, or occupation, so |ong as
12 | the issuance or granting of such |icense, permt, or transfer
13 | does not require substantial discretion, a variance, a speci al
14 | consideration, or a certificate of public convenience and

15 | necessity.

16 Section 2. Subsection (1) of section 120.65, Florida
17 | Statutes, is anended to read:

18 120.65 Adnministrative | aw judges. --

19 (1) The Division of Administrative Hearings within the
20 | Departnment of Managenent Services shall be headed by a

21 | director who shall be appointed by the Adninistration

22 | Conmi ssion and confirnmed by the Senate. The director, who

23| shall also serve as the chief administrative | aw judge, and
24 | any deputy chief administrative |aw judge nust possess the

25| same minimumqualifications as the adninistrative | aw judges
26 | enpl oyed by the division. The Deputy Chi ef Judge of

27 | Conpensation C ai s nust possess the mninumqualifications
28 | established in s. 440.45(2) and shall report to the director
29 | The division shall be a separate budget entity, and the

30| director shall be its agency head for all purposes. The

31 | Departnent of Managenent Services shall provide admnistrative
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support and service to the division to the extent requested by
the director. The division shall not be subject to control
supervision, or direction by the Departnent of Managenent
Services in any nanner, including, but not limted to,
personnel, purchasing, transactions involving real or persona
property, and budgetary matters.

Section 3. Paragraph (i) of subsection (1) of section
121. 055, Florida Statutes, is anended to read:

121. 055 Seni or Managenent Service Class.--There is
hereby established a separate class of nenbership within the
Florida Retirement Systemto be known as the "Senior
Managenent Service Class," which shall becone effective
February 1, 1987.

(1)

(i)1. Except as provided in subparagraph 2., effective
July 1, 1999, participation in the Senior Managenent Service
Class is conpul sory for any nenber of the Florida Retirenent
Systemwho is enployed as the Deputy Chief Judge of

Conpensation Clainms or as a judge of conpensation clains with

the O fice of the Judges of Conpensation Clains within the

Di vision of Administrative Hearings Pepartrent—of—tabor—and
Ermploeyrent—Security.

2. Inlieu of participating in the Senior Managenent

Service Cass, the Deputy Chief Judge of Conpensation C ains

or a judge of conpensation clainms nmay participate in the
Seni or Managenent Service Optional Annuity Program established
under subsection (6).

Section 4. Paragraph (e) of subsection (3) of section
381.004, Florida Statutes, is anended to read:

381.004 HV testing.--

7
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1 (3) HUMVAN | MMUNCDEFI Cl ENCY VI RUS TESTI NG | NFORVED

2 | CONSENT; RESULTS; COUNSELI NG, CONFI DENTI ALI TY. - -

3 (e) Except as provided in this section, the identity
4 | of any person upon whom a test has been perforned and test

5| results are confidential and exenpt fromthe provisions of s.
6] 119.07(1). No person who has obtai ned or has know edge of a
7| test result pursuant to this section may disclose or be

8 | conpelled to disclose the identity of any person upon whom a
9| test is performed, or the results of such a test in a nmanner
10 | which pernits identification of the subject of the test,

11 | except to the foll owi ng persons:

12 1. The subject of the test or the subject's legally
13 | aut hori zed representative.

14 2. Any person, including third-party payors,

15| designated in a legally effective release of the test results
16 | executed prior to or after the test by the subject of the test
17 | or the subject's legally authorized representative. The test
18 | subject nmay in witing authorize the disclosure of the test
19 | subject's H'V test results to third party payors, who need not
20| be specifically identified, and to other persons to whomthe
21 | test subject subsequently issues a general release of nedica
22 | information. A general release wi thout such prior witten
23 | authorization is not sufficient to release HV test results.
24 3. An authorized agent or enployee of a health
25| facility or health care provider if the health facility or
26 | health care provider itself is authorized to obtain the test
27 | results, the agent or enpl oyee participates in the
28 | administration or provision of patient care or handl es or
29 | processes speci nmens of body fluids or tissues, and the agent
30| or enpl oyee has a need to know such information. The
31
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departnment shall adopt a rule defining which persons have a
need to know pursuant to this subparagraph

4. Health care providers consulting between thensel ves
or with health care facilities to determ ne diagnosis and
treatnent. For purposes of this subparagraph, health care
providers shall include licensed health care professionals
enpl oyed by or associated with state, county, or nunicipa
detention facilities when such health care professionals are
acting exclusively for the purpose of providing diagnoses or
treatnent of persons in the custody of such facilities.

5. The departnent, in accordance with rules for
reporting and controlling the spread of disease, as otherwi se
provided by state | aw.

6. A health facility or health care provider which
procures, processes, distributes, or uses:

a. A human body part from a deceased person, with
respect to nedical information regarding that person; or

b. Senen provided prior to July 6, 1988, for the
purpose of artificial insemnation

7. Health facility staff conmttees, for the purposes
of conducting program nonitoring, program evaluation, or
service reviews pursuant to chapters 395 and 766.

8. Authorized nedical or epidemn ol ogical researchers
who may not further disclose any identifying characteristics
or information.

9. A person allowed access by a court order which is
i ssued in conpliance with the foll ow ng provisions:

a. No court of this state shall issue such order
unl ess the court finds that the person seeking the test
results has denonstrated a conpelling need for the test
results which cannot be accommbdat ed by ot her neans. In

9
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assessing conpelling need, the court shall weigh the need for
di scl osure against the privacy interest of the test subject
and the public interest which may be di sserved by disclosure
whi ch deters blood, organ, and senen donation and future hunan
i mmunodeficiency virus-related testing or which may lead to
discrimnation. This paragraph shall not apply to bl ood bank
donor records.

b. Pleadings pertaining to disclosure of test results
shal | substitute a pseudonym for the true nane of the subject
of the test. The disclosure to the parties of the subject's
true nane shall be communicated confidentially in docunents
not filed with the court.

c. Before granting any such order, the court shal
provide the individual whose test result is in question with
notice and a reasonabl e opportunity to participate in the
proceedings if he or she is not already a party.

d. Court proceedings as to disclosure of test results
shal | be conducted in canera, unless the subject of the test
agrees to a hearing in open court or unless the court
determ nes that a public hearing is necessary to the public
i nterest and the proper admnistration of justice.

e. Upon the issuance of an order to disclose test
results, the court shall inpose appropriate safeguards agai nst
unaut hori zed di scl osure which shall specify the persons who
may have access to the information, the purposes for which the
information shall be used, and appropriate prohibitions on
future disclosure.

10. A person allowed access by order of a judge of
conpensation clainms of the Division of Adninistrative Hearings
VWorkers—Compensation—of—theDbPepartrwent—of—tabor—and
Enptoyrent—Seeur+ty. A judge of conpensation clains shall not

10
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i ssue such order unless he or she finds that the person
seeking the test results has denonstrated a conpelling need
for the test results which cannot be accommpbdat ed by ot her
neans.

11. Those enpl oyees of the departnment or of
chil d-placing or child-caring agencies or of famly foster
hones, licensed pursuant to s. 409. 175, who are directly
involved in the placenent, care, control, or custody of such
test subject and who have a need to know such information
adoptive parents of such test subject; or any adult custodian
any adult relative, or any person responsible for the child's
wel fare, if the test subject was not tested under subparagraph
(b)2. and if a reasonable attenpt has been nade to | ocate and
informthe legal guardian of a test result. The departnent
shal | adopt a rule to inplenent this subparagraph

12. Those enpl oyees of residential facilities or of
communi ty-based care prograns that care for devel opnentally
di sabl ed persons, pursuant to chapter 393, who are directly
involved in the care, control, or custody of such test subject
and who have a need to know such information

13. A health care provider involved in the delivery of
a child can note the nother's H'V test results in the child's
nmedi cal record

14. Medical personnel or nonnedi cal personnel who have
been subject to a significant exposure during the course of
nedi cal practice or in the perfornmance of professional duties,
or individuals who are the subject of the significant exposure
as provided in subparagraphs (h)10., 11., and 13.

15. The nedi cal exam ner shall disclose positive HV
test results to the departnent in accordance with rules for
reporting and controlling the spread of disease.

11
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1 Section 5. Paragraph (b) of section (3) of section

2 | 440. 105, Florida Statutes, is anended to read:

3 440.105 Prohibited activities; reports; penalties;

4| limtations.--

5 (3) \Whoever violates any provision of this subsection
6| comits a m sdeneanor of the first degree, punishable as

7| provided in s. 775.082 or s. 775.083.

8 (b) It is shakH—be unlawful for any attorney or other
9| person, in his or her individual capacity or in his or her

10 | capacity as a public or private enployee, or for any firm

11 | corporation, partnership, or association to receive any fee or
12 | other consideration or any gratuity froma person on account
13 | of services rendered for a person in connection wth any

14 | proceedi ngs arising under this chapter, unless such fee,

15| consideration, or gratuity is approved by a judge of

16 | conpensation clains or by the Deputy Chief Judge of

17 | Conpensation C ai ns.

18 Section 6. Subsections (1) and (2) of section 440.192
19| Florida Statutes, are anended to read:

20 440.192 Procedure for resolving benefit disputes.--

21 (1) Subject to s. 440.191, any enployee who has not

22 | received a benefit to which the enpl oyee believes she or he is
23| entitled under this chapter shall serve by certified mail upon
24 | the enployer, the enployer's carrier, and the Ofice of the
25 | Judges of Conpensation d ai ns ¢i-vi-ston in Tall ahassee a

26 | petition for benefits that neets the requirenents of this

27 | section. The Deputy Chi ef Judge ¢iwision shall refer the

28 | petitions petition to the &fHece—of—the judges of conpensation
29 | cl ai ns.

30 (2) The &f+ee—of—the judges of conpensation clains
31| shall review each petition and shall dism ss each petition or

12
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any portion of the petition, upon the judge's +ts own notion

or upon the notion of any party, that does not on its face
specifically identify or item ze the follow ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence.

(d) A detailed description of the enpl oyee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensati on was not
timely provided.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al travel costs to which the enpl oyee believes
she or he is entitled, including dates of travel and purpose
of travel, neans of transportation, and m | eage.

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent.

(j) Specific explanation of any other disputed issue
that a judge of conpensation clains will be called to rule
upon.

13
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The disnissal of any petition or any portion of the petition

under this section is without prejudice and does not require a

heari ng.

Section 7. Paragraph (a) of subsection (11) and
par agraph (c) of subsection (12) of section 440.20, Florida
Statutes, are anended to read

440.20 Tinme for paynent of conpensation; penalties for
| at e paynent. --

(11)(a) Upon joint petition of all interested parties,
a |l unp-sum paynent in exchange for the enployer's or carrier's
release fromliability for future nedical expenses, as well as
future paynents of conpensation expenses and any ot her
benefits provided under this chapter, shall be allowed at any
time in any case in which the enployer or carrier has filed a
witten notice of denial within 120 days after the date the
enpl oyer receives notice of the injury, and the judge of

conpensation clains at a hearing to consider the settlenent
proposal finds a justiciable controversy as to |egal or

nedi cal conpensability of the clainmed injury or the alleged
accident. A judge of conpensation clains is not required to

hold a hearing if the claimant is represented by an attorney

and all parties stipulate that a hearing is unnecessary. The

enpl oyer or carrier nay not pay any attorney's fees on behal f
of the claimant for any settlenent under this section unless
expressly authorized el sewhere in this chapter. Upon the joint
petition of all interested parties and after giving due
consideration to the interests of all interested parties, the
j udge of conpensation clainms nay enter a conpensation order
approvi ng and aut hori zing the discharge of the liability of
t he enpl oyer for conpensation and renedial treatnment, care,
and attendance, as well as rehabilitation expenses, by the

14
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payrment of a lunp sum Such a conpensation order so entered
upon joint petition of all interested parties is not subject
to nodification or review under s. 440.28. If the settlenment
proposal together with supporting evidence is not approved by
the judge of conpensation clains, it shall be considered void.
Upon approval of a lunp-sum settlenent under this subsection
the judge of conpensation clains shall send a report to the
Deputy Chi ef Judge of the anpbunt of the settlenent and a
statenent of the nature of the controversy. The Deputy Chi ef
Judge shall keep a record of all such reports filed by each
judge of conpensation clainms and shall subnmt to the
Legislature a summary of all such reports filed under this
subsection annual ly by Septenber 15.

(12)

(c) In the event the claimant has not returned to the
sanme or equival ent enploynent with no substantial reduction in
wages or has suffered a substantial | oss of earning capacity
or a physical inpairnent, actual or apparent:

1. An advance paynent of conpensation not in excess of
$2, 000 nay be approved informally by letter, w thout hearing,
by any judge of conpensation clains or the Deputy Chief Judge.

2.  An advance paynent of conpensation not in excess of
$2, 000 nay be ordered by any judge of conpensation clains
after giving the interested parties an opportunity for a
hearing thereon pursuant to not less than 10 days' notice by
mai |, unless such notice is waived, and after giving due
consideration to the interests of the person entitled thereto.
When the parties have stipulated to an advance paynent of
conpensation not in excess of $2,000, such advance nay be
approved by an order of a judge of conpensation clains, with
or without hearing, or informally by letter by any such judge
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1| of conpensation clains, or by the division director, if such
2 | advance is found to be for the best interests of the person
3| entitled thereto.

4 3. Wien the parties have stipulated to an advance

5| paynment in excess of $2,000, subject to the approval of the
6 | division, such paynent nmay be approved by a judge of

7 | conpensation clains by order if the judge finds that such

8 | advance paynent is for the best interests of the person

9| entitled thereto and is reasonabl e under the circunstances of
10| the particul ar case. The judge of conpensation clains shal

11 | nake or cause to be nmade such investigations as she or he

12 | considers necessary concerning the stipulation and, in her or
13| his discretion, may have an investigation of the matter nade
14| by the Rehabilitation Section of the division. The stipulation
15 ] and the report of any investigation shall be deened a part of
16 | the record of the proceedings.

17 Section 8. Subsections (2), (3), and (4) of section
18 | 440.25, Florida Statutes, are anended to read:

19 440. 25 Procedures for nediation and hearings. --

20 (2) Any party who participates in a nediation

21 | conference shall not be precluded fromrequesting a hearing
22 | followi ng the nediation conference should both parties not

23| agree to be bound by the results of the nedi ati on conference.
24 | A nedi ation conference is required to be held unless this

25| requirenent is waived by the Deputy Chief Judge. No later than
26 | 3 days prior to the nediation conference, all parties nust

27 | submit any applicable notions, including, but not limted to,
28 | a notion to waive the nediation conference, to the judge of
29 | conpensation cl ai ns.

30 (3) Such nediation conference shall be conducted

31| informally and does not require the use of formal rules of

16
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1| evidence or procedure. Any infornmation fromthe files,

2| reports, case sumaries, nediator's notes, or other

3 | communications or materials, oral or witten, relating to a

4 | medi ati on conference under this section obtained by any person
5] performng nediation duties is privileged and confidential and
6 | my not be disclosed without the witten consent of al

7| parties to the conference. Any research or evaluation effort

8| directed at assessing the nedi ati on program activities or

9 | performance nmust protect the confidentiality of such

10 | information. Each party to a nediation conference has a

11| privilege during and after the conference to refuse to

12 | disclose and to prevent another from di scl osing conmuni cations
13 | made during the conference whether or not the contested issues
14 | are successfully resolved. This subsection and paragraphs

15] (4)(a) and (b) shall not be construed to prevent or inhibit

16 | the discovery or admissibility of any information that is

17 | otherwi se subject to discovery or that is adni ssible under

18 | applicable law or rule of procedure, except that any conduct
19 | or statenents nmade during a nediation conference or in

20 | negoti ati ons concerning the conference are inadnissible in any
21 | proceedi ng under this chapter. The director of the Division of
22 | Adnini strative Hearings €hief—3Judge shall select a nediator

23 | The nedi ator shall be enployed on a full-tine basis by the

24 | O fice of the Judges of Conpensation Cains. A nediator nust
25| be a nenber of The Florida Bar for at |east 5 years and nust
26 | conplete a nmediation training program approved by the director
27 | of the Division of Administrative Hearings €hief—Judge.

28 | Adjunct nedi ators nay be enployed by the Ofice of the Judges
29 | of Conpensation Clains on an as-needed basis and shall be

30| selected froma |ist prepared by the director of the Division
31| of Administrative Hearings €hiref—Judge. An adjunct nedi ator

17
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nmust be i ndependent of all parties participating in the

nedi ati on conference. An adjunct nediator nust be a nenber of
The Florida Bar for at |least 5 years and nust conplete a

nedi ati on training program approved by the director of the

Di vision of Administrative Hearings €&xiref—Judge. An adj unct
nedi at or shall have access to the office, equipnent, and

supplies of the judge of conpensation clainms in each district.
In the event both parties agree, the results of the nediation
conference shall be binding and neither party shall have a
right to appeal the results. In the event either party refuses
to agree to the results of the nediation conference, the
results of the nediation conference as well as the testinony,
W t nesses, and evidence presented at the conference shall not
be admi ssible at any subsequent proceeding on the claim The
nedi ator shall not be called in to testify or give deposition
to resolve any claimfor any hearing before the judge of
conpensation clainms. The enployer may be represented by an
attorney at the nediation conference if the enployee is al so
represented by an attorney at the nedi ati on conference.

(4)(a) If, on the 10th day followi ng coomencenent of
nedi ati on, the questions in dispute have not been resol ved,
t he judge of conpensation clains shall hold a pretrial
hearing. The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
pretrial hearing by mail. At the pretrial hearing, the judge
of conpensation clains shall, subject to paragraph (b), set a
date for the final hearing that allows the parties at |east 30
days to conduct discovery unless the parties consent to an
earlier hearing date.

(b) The final hearing nust be held and concl uded
within 45 days after the pretrial hearing. Continuances may be

18
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granted only if the requesting party denpnstrates to the judge
of conpensation clains that the reason for requesting the
conti nuance arises fromcircunstances beyond the party's
control. The witten consent of the clainmnt nust be obtained

before any request is granted for an additional continuance

after the initial continuance has been granted.

(c) The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
final hearing, served upon the interested parties by nmail.

(d) The hearing shall be held in the county where the
injury occurred, if the injury occurred in this state, unless
ot herwi se agreed to between the parties and authorized by the
judge of conpensation clainms in the county where the injury
occurred. If the injury occurred without the state and is one
for which conpensation is payable under this chapter, then the
hearing above referred to may be held in the county of the
enpl oyer's residence or place of business, or in any other
county of the state which will, in the discretion of the
Deputy Chi ef Judge, be the nbst convenient for a hearing. The
hearing shall be conducted by a judge of conpensation clains,
who shall, within 30 4 days after final hearing or closure of

the hearing record, unless otherwi se agreed by the parti es,

enter a final order on the nerits of the disputed issues

determne—the—di-spute—t+n—asurmrary—+anner. The judge of

conpensation clainms nay enter an abbreviated final order in

cases in which conpensability is not disputed. Either party

may request separate findings of fact and concl usi ons of |aw.

At such hearing, the clainmnt and enpl oyer may each present

evi dence in respect of such claimand may be represented by

any attorney authorized in witing for such purpose. \Wen

there is a conflict in the nedical evidence submtted at the
19
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1| hearing, the provisions of s. 440.13 shall apply. The report
2| or testinony of the expert nedical advisor shall be nade a

3| part of the record of the proceeding and shall be given the

4 | sane consideration by the judge of conpensation clains as is
5| accorded ot her nedical evidence submitted in the proceeding;
6| and all costs incurred in connection with such exani nation and
7| testinony may be assessed as costs in the proceeding, subject
8| to the provisions of s. 440.13. No judge of conpensation

9] clains may nake a finding of a degree of pernanent inpairnent
10| that is greater than the greatest pernanent inpairnent rating
11| given the claimant by any exanining or treating physician

12 | except upon stipulation of the parties.

13 (e) The order nmeking an award or rejecting the claim
14 | referred to in this chapter as a "conpensation order," shal
15| set forth the findings of ultimate facts and the nmandate; and
16 | the order need not include any other reason or justification
17 | for such mandate. The conpensation order shall be filed with
18 | the Ofice of the Judges of Conpensation Cainms in the—effiece
19 | ef—the—divistoen—at Tal | ahassee. A copy of such conpensation
20 | order shall be sent by nmail to the parties and attorneys of
21| record at the | ast known address of each, with the date of

22 | mai ling noted thereon

23 (f) Each judge of conpensation clains is required to
24 | submit a special report to the Deputy Chief Judge in each

25| contested workers' conpensation case in which the case is not
26 | determned within 30 #4 days of final hearing or closure of
27 | the hearing record. Said formshall be provided by the

28 | director of the Division of Admi nistrative Hearings €hief

29 | Judge and shall contain the nanes of the judge of conpensation
30| clainms and of the attorneys involved and a brief explanation
31| by the judge of conpensation clains as to the reason for such

20
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a delay in issuing a final order. FhetChiref—Judge—shatt+

(9g) th)y Notw t hstandi ng any other provision of this
section, the judge of conpensation clains may require the
appearance of the parties and counsel before her or him
wi thout witten notice for an energency conference where there
is a bona fide energency involving the health, safety, or
wel fare of an enpl oyee. An energency conference under this
section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(h) ) To expedite dispute resolution and to enhance
the self-executing features of the Wirkers' Conpensation Law,
the Deputy Chief Judge shall make provision by rule or order
for the resolution of appropriate notions by judges of
conpensation clainms wthout oral hearing upon subm ssion of
brief witten statenents in support and opposition, and for
expedi ted di scovery and docketi ng.

(i)t To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. For

21
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pur poses of expedited resolution pursuant to this paragraph
the Deputy Chief Judge shall make provision by rule or order
for expedited and linmted discovery and expedited docketing in
such cases. At least 15 days prior to hearing, the parties
shal | exchange and file with the judge of conpensation clains
a pretrial outline of all issues, defenses, and w tnesses on a
form pronul gated by the Deputy Chief Judge; provided, in no
event shall such hearing be held w thout 15 days' witten
notice to all parties. No pretrial hearing shall be held. The
judge of conpensation clainms shall limt all argunment and
presentation of evidence at the hearing to a maxi mum of 30

m nut es, and such hearings shall not exceed 30 minutes in

I ength. Neither party shall be required to be represented by
counsel . The enpl oyer or carrier nmay be represented by an

adj uster or other qualified representative. The enpl oyer or
carrier and any w tness nay appear at such hearing by

t el ephone. The rul es of evidence shall be liberally construed
in favor of allowi ng introduction of evidence.

Section 9. Subsection (2) of section 440.29, Florida
Statutes, is anended to read:

440.29 Procedure before the judge of conpensation
clains.--

(2) Hearings before the judge of conpensation clains
shall be open to the public, and the Deputy Chief Judge is
aut hori zed to designate the manner in which particular types
of hearings are recorded and reported and, when necessary, to
contract for the reporting of such hearings. The Deputy Chi ef
Judge shall arrange for the preparation of a record of the
heari ngs and ot her proceedi ngs before judges of conpensation
clains, as necessary, and is authorized to allow for the
attendance of court reporters at hearings, for preparation of

22

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 SB 1188
311-635D-01

transcripts of testinony, for copies of any instrunent, and
for other reporting or recording services. The Deputy Chief
Judge may charge the sanme fees allowed by law or court rule to
reporters, persons preparing transcripts, or clerks of courts
of this state for |ike services.

Section 10. Section 440.345, Florida Statutes, is
amended to read:

440. 345 Reporting of attorney's fees.--All fees paid
to attorneys for services rendered under this chapter shall be
reported to the Ofice of the Judges of Conpensation O ains
th—vi-ston—as—the—di-viston—reguires—by—+ure. TFhe—diviston—shat
afftatH-y—surrarize—stch—data—+n—a report—to—theWrkers—
Conrpensati-on—Oversight—Boart—

Section 11. Subsections (3), (5), (6), and (7) of
section 440.44, Florida Statutes, are anended to read:

440. 44 \Workers' conpensation; staff organization.--

(3) EXPENDI TURES. --The division and the director of
the Division of Adnministrative Hearings €hief—Judge shall nake
such expenditures, including expenditures for persona

services and rent at the seat of governnent and el sewhere, for
| aw books; for tel ephone services and WATS |ines; for books of
reference, periodicals, equipnent, and supplies; and for
printing and binding as may be necessary in the adninistration
of this chapter. All expenditures in the adm nistration of
this chapter shall be allowed and paid as provided in s.
440. 50 upon the presentation of item zed vouchers therefor
approved by the division or the director of the Division of
Adm ni strative Hearings Ehref—Judge.

(5) OFFICE. --The division and the Deputy Chief Judge
shal |l mmintain and keep open during reasonabl e busi ness hours

an office, which shall be provided in the Capitol or sone
23
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other suitable building in the City of Tallahassee, for the
transaction of business under this chapter, at which office
the official records and papers shall be kept. The office
shal | be furnished and equi pped. The division, any judge of
conpensation clainms, or the Deputy Chief Judge nay hold

sessi ons and conduct hearings at any place within the state.
The O fice of the Judges of Conpensation Cains shall maintain

the 17 district offices, 31 judges of conpensation clains, and

31 nediators as they exist on June 30, 2001
(6) SEAL.--The diviston—the judges of conpensation
cl ai ns;-and the Deputy Chi ef Judge shall have a seal upon

whi ch shall be inscribed the words "State of Florida Division

of Adm nistrative Hearings Pepartrent—of—tabor—and—Enptoyrent
Seetrity- - Seal . "

(7) DESTRUCTI ON OF OBSOLETE RECORDS. - - The di vi si on may
trs—expressty—authorized—to provide by rul e regutatien for the
destructi on of antd—to—dest+roy obsol ete records of the division
ant—conmm-ssion. The Division of Adnministrative Hearings may
provide by rule for the destruction of obsolete records of the

O fice of the Judges of Conpensation C ai ns.

Section 12. Section 440.442, Florida Statutes, is
amended to read:

440. 442 Code of Judicial Conduct.--The Deputy Chi ef
Judge;-and judges of conpensation clainms shall observe and
abi de by the Code of Judicial Conduct as adopted by the
Fl orida Suprene Court previdet—n—this—seetion. Any materia

violation of a provision of the Code of Judicial Conduct shal

constitute either malfeasance or nm sfeasance in office and
shal | be grounds for suspension and renoval of the Deputy stueh
Chi ef Judgeror judge of conpensation clains by the Governor

24
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year—
Section 13. Section 440.45, Florida Statutes, is
amended to read:
440.45 O fice of the Judges of Conpensation d ains.--
(1)(a) There is hereby created the O fice of the
Judges of Conpensation Clainms within the Departnent of

Managenent Servi ces tabor—and—Enrptoyrent—Seecutrity. The O fice
of the Judges of Conpensation C ains shall be headed by the

Deputy Chi ef Judge of Conpensation O ains. The Deputy Chief

Judge shall report to the director of the Division of

Adm ni strative Hearings a—thiref—Judge. The Deputy Chief Judge
shal | be appointed by the Governor for a termof 4 years from

a list of three nanes subnitted by the statew de noninating
conmi ssion created under subsection (2). The Deputy Chi ef
Judge nust denopnstrate prior administrative experience and

possess the sane qualifications for appointnent as a judge of
conpensation clainms, and the procedure for reappointnent of
the Deputy Chief Judge will be the sane as for reappointnment
of a judge of conpensation clains. The office shall be a
separate budget entity and the director of the Division of
Adm ni strative Hearings €href—3Judge shall be its agency head
for all purposes. The Departnent of Managenent Services taber
ant—Erptoyrent—Seeuri+ty shall provide adninistrative support
and service to the office to the extent requested by the

31
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director of the Division of Admi nistrative Hearings €hief

Judge but shall not direct, supervise, or control the Ofice
of the Judges of Conpensation Cains in any manner, i ncluding,
but not linmted to, personnel, purchasing, budgetary matters,
or property transactions. The operating budget of the Ofice
of the Judges of Conpensation Cains shall be paid out of the
Wor kers' Conpensation Administration Trust Fund established in
s. 440.50.
(b) The current termof the Chief Judge of
Conpensation C ainms expires Cctober 1, 2001. The position of

Deputy Chi ef Judge of Conpensation Clains is created and
becones effective COctober 1, 2001
(2)(a) The Governor shall appoint full-tinme judges of

conpensation clainms to conduct proceedings as required by this
chapter or other law. No person may be noninated to serve as a
judge of conpensation clainms unless he or she has been a
nmenber of The Florida Bar in good standing for the prior 5

years and i s experienced krnowtedgeabte in the practice of |aw
of workers' conpensation. No judge of conpensation clains

shall engage in the private practice of law during a term of
of fice.

(b) Except as provided in paragraph (c), the Governor
shal | appoint a judge of conpensation clains froma |ist of
t hree persons noninated by a statew de nominating comr ssion
The statew de nominating comm ssion shall be conposed of the
fol | owi ng:

1. Five nenbers, at | east one of whom nust be a nenber
of a mnority group as defined in s. 288.703(3), one of each
who resides in each of the territorial jurisdictions of the
district courts of appeal, appointed by the Board of Governors
of The Florida Bar fromanong The Florida Bar nenbers who are

32
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engaged in the practice of law. On July 1, 1999, the term of
of fice of each person appoi nted by the Board of Governors of
The Florida Bar to the comni ssion expires. The Board of
Governors shall appoint nenbers who reside in the odd-nunbered
district court of appeal jurisdictions to 4-year terns each
begi nning July 1, 1999, and nenbers who reside in the
even-nunbered district court of appeal jurisdictions to 2-year
terns each, beginning July 1, 1999. Thereafter, each nenber
shal | be appointed for a 4-year term

2. Five electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in each of the territorial jurisdictions of
the district courts of appeal, appointed by the Governor. On
July 1, 1999, the termof office of each person appointed by
the Governor to the conmi ssion expires. The Governor shal
appoi nt nmenbers who reside in the odd-nunbered district court
of appeal jurisdictions to 2-year terns each, beginning July
1, 1999, and nenbers who reside in the even-nunbered district
court of appeal jurisdictions to 4-year terns each, begi nning
July 1, 1999. Thereafter, each nenber shall be appointed for a
4-year term and

3. Five electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in the territorial jurisdictions of the
district courts of appeal, selected and appointed by a
majority vote of the other 10 nenbers of the conm ssion. On
Cctober 1, 1999, the termof office of each person appointed
to the conmission by its other nenbers expires. A mpjority of
the ot her nenbers of the comni ssion shall appoint nmenmbers who
reside in the odd-nunbered district court of appea
jurisdictions to 2-year terns each, beginning October 1, 1999,

33
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and nenbers who reside in the even-nunbered district court of
appeal jurisdictions to 4-year ternms each, begi nning Cctober
1, 1999. Thereafter, each nmenber shall be appointed for a
4-year term

A vacancy occurring on the conm ssion shall be filled by the
original appointing authority for the unexpired bal ance of the
term No attorney who appears before any judge of conpensation
clains nore than four tines a year is eligible to serve on the
st at ewi de nomi nating conm ssion. The neetings and

determ nations of the nom nating comm ssion as to the judges
of conpensation clains shall be open to the public.

(c) Each judge of conpensation clains shall be
appointed for a termof 4 years, but during the termof office
may be renoved by the Governor for cause. Prior to the
expiration of a judge's termof office, the statew de
nom nating commi ssion shall review the judge's conduct and
determ ne whether the judge's performance is satisfactory.
Effective July 1, 2002, in determn ning whether a judge's

perfornmance is satisfactory, the conmission shall consider the

extent to which the judge has net the requirenents of this

chapter, including, but not limted to, the requirenents of
ss. 440.192(2), 440.25(1), 440.25(4)(a)-(f), 440.34(2), and
440.442.1f the judge's performance is deened satisfactory,

the comission shall report its finding to the Governor no
|ater than 6 nonths prior to the expiration of the judge's
termof office. The Governor shall review the comm ssion's
report and nmmy reappoint the judge for an additional 4-year
term |f the Governor does not reappoint the judge, the
Governor shall informthe conm ssion. The judge shall remain
in office until the Governor has appoi nted a successor judge
34
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in accordance with paragraphs (a) and (b). If a vacancy occurs
during a judge's unexpired term the statew de noninating
conmi ssion does not find the judge's perfornmance is
satisfactory, or the Governor does not reappoint the judge,
t he Governor shall appoint a successor judge for a termof 4
years in accordance w th paragraph (b).

(d) The Governor may appoint any attorney who has 5

years of experience in the practice of lawin this state to

serve as a Deputy Chief Judge or a judge of conpensation

clains on a tenporary basis in the absence or disqualification

of any full-tine judge of conpensation clains. However, an

attorney so appointed by the Governor may not serve for a

peri od exceedi ng 60 successive days.

(e) The director of the Division of Adm nistrative

Hearings may receive or initiate conplaints, conduct

i nvestigations, and disniss conplaints agai nst the Deputy

Chi ef Judge and the judges of conpensation clains. The

director may recommend to the Governor the renpval of the

Deputy Chi ef Judge or a judge of conpensation clains or

reconmend the discipline of a judge whose conduct during his

or her termof office warrants such discipline. For purposes

of this section, the term"discipline" includes reprinmand,

fine, and suspension with or without pay. At the concl usion of

each investigation, the director shall submt prelininary

findings of fact and recomendations to the judge of

conpensation clainms who is the subject of the conplaint. The

judge of conpensation clainms has 20 days within which to

respond to the tentative findings. The response and the

director's rebuttal to the response nmust be included in the

final report subnmitted to the Governor

35
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14 | fee—di-sputes—

15 (3) t4y—TFheEhief Judge shalH—havethediseretionto

16 | regui+rernediation—ant—to—destghate—guaHedpersons—to—act—as
17 | retiators—in—any—di-spute—pendingbefore—thejudges—of

18 | conpensation—ctairms—ant—the—diviston—The Deputy Chi ef Judge

19 | shal | eoerdinate—with—the birector—of—the brviston—ofWrkers-
20 . . o

21

22 | under—this—chapter—and—to establish training and conti nui ng

23 | education for new and sitting judges.

24 (4) t5) The O fice of the Judges of Conpensation C ains
25| shall promulgate rules to effect the purposes of this section
26 | Such rules shall include procedural rules applicable to

27 | workers' conpensation claimresolution and uniformcriteria

28 | for neasuring the performance of the office, including, but

29 | not limted to, the nunber of cases assigned and di sposed, the
30 | age of pendi ng and di sposed cases, tineliness of

31 | deci sionmaki ng, extraordinary fee awards and other data
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1| necessary for the statew de noninating conm ssion to review

2| the performances of judges as required in paragraph (2)(c)

3 | performance—indiecators. The workers' conpensation rul es of

4 | procedure approved by the Suprene Court shall apply until the
5| rules pronmulgated by the O fice of the Judges of Conpensation
6| dains pursuant to this section becone effective

7 (5)t6) Not |ater than Decenber 1 of each year, the

8| Ofice of the Judges of Conpensation C ains ant—theDbvision
9 | ef—\Wérkers—Conpensatton shall jeintty issue a witten report
10 | to the Governor, the House of Representatives, and the Senate,
11| The Florida Bar, and the statew de nom nating conmi ssion

12 | sunmari zi ng the anmount, cost, and outcone of all litigation
13| resolved in the prior fiscal year, summarizing the disposition
14 | of nedi ati on conferences, the nunmber of nedi ati on conferences
15 | wai ved, the nunber of continuances granted, the nunber and

16 | disposition of litigated cases, the anpbunt of attorney's fees
17 | paid in each case, and the nunber of final orders not issued
18 | within 30 days after the final hearing or closure of the

19 | hearing record appH—cations—and—retions—Tfor—rediation
20 | eonferences and reconmmendi ng changes or inprovenents to the
21 | dispute resolution elenents of the Wrkers' Conpensation Law
22| and regulations. |f the Deputy Chief Judge finds that judges
23| generally are unable to neet a particular statutory
24 | requirenment for reasons beyond their control, the Deputy Chief
25 | Judge shall subnmit such findings and any recomendations to
26 | the Legi sl ature.
27 Section 14. Section 440.47, Florida Statutes, is
28 | anended to read:
29 440. 47 Travel expenses.--The Deputy Chief Judge,
30 | judges of conpensation clains, and enpl oyees of the departnent
31| shall be reinbursed for travel expenses as provided in s.
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1| 112.061. Such expenses shall be sworn to by the person who

2| incurred the sane and shall be allowed and paid as provided in
3| s. 440.50 upon the presentation of vouchers therefor approved
4| by the director of the Division of Adnministrative Hearings

5 | ehireft—3Judge or the departnent, whichever is applicable.

6 Section 15. Subsections (4) and (5) of section 440. 59,
7| Florida Statutes, are anended to read

8 440.59 Reporting requirenents.--

9 (4) The division shall prepare an annual report for

10 ) all clains for which the enployee | ost nore than 7 days from
11 | work and shall submit a copy of the report to the Governor

12 | the President of the Senate, the Speaker of the House of

13 | Representatives, the Denocratic and Republican Leaders of the
14 | Senate and the House of Representatives, and the chairs of the
15| legislative commrittees having jurisdiction over workers

16 | conpensation, on or before Septenber 15 of each year. The

17 | annual report shall include a status report on all cases

18 | involving work-related injuries in the previous 10 years. The
19 | annual report shall include, but not be limted to, the nunber
20 | of open and cl osed cases, the nunber of cases receiving

21 | various types of benefits, the cash and nedi cal benefits paid
22 | between the date of injury and the eval uati on dat e;—thenunrber
23 | ef—t+tigated—ecases,—and—the—ampunt—of—attorney-s—fees—pai-ad—in
24 | each——case.

25

26

27

28

29

30

31
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. b e o dietd I , e
or—bef-ore—Septenber—15—of—each—year—

Section 16. (1) The Ofice of the Judges of
Conpensation Clains is transferred by a type two transfer, as
defined in section 20.06(2), Florida Statutes, fromthe
Departnent of Labor and Enpl oynent Security to the Division of

Adm ni strative Hearings of the Departnment of Managenent

Servi ces.
(2) Four positions within the Division of Wrkers

Conpensation of the Departnent of Labor and Enpl oynent

Security responsible for coding or entering data contai ned

within final orders issued by the judges of conpensation

clains are transferred by a type two transfer, as defined in
section 20.06(2), Florida Statutes, to the Ofice of the
Judges of Conpensation Clainms within the Division of

Adm ni strative Hearings of the Departnment of Managenent

Servi ces.
(3) Ten positions within the Division of Wrkers

Conpensation of the Departnent of Labor and Enpl oynent

Security responsible for receiving and preparing docketing

orders for the petitions for benefits and for receiving and

entering data related to the petitions for benefits are

transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, to the Ofice of the Judges of
Conpensation Clainms within the Division of Adninistrative

Hearings of the Departnent of Managenent Services.

(4) Four positions within the Division of Wrkers

Conpensation of the Departnent of Labor and Enpl oynent

Security responsi ble for financial nanagenent, accounting, and

budgeting for the Ofice of the Judges of Conpensation C ains

are transferred by a type two transfer, as defined in section
39
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1| 20.06(2), Florida Statutes, to the Ofice of the Judges of
2 | Conpensation Clains within the Division of Administrative
3| Hearings of the Departnent of Managenent Services.
4 Section 17. This act shall take effect COctober 1,
51 2001.
6
7 KA KKK KA KK F KR AR K AR R A KK A KKK KA K KR A KKK
8 SENATE SUMVARY
9 Transfers the responsibility for handling Wrkers
10| BTSSR L2 vt Rt P bans NG eRr R CLEO e o
I e A R A L
Adm ni strative Hearings of the Departnment of Managenent
12 Services. (See bill for details.)
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
40
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