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CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

Representative(s) Frankel, Sobel, Heyman, and Gel ber offered
the foll ow ng:

Substitute Amendment for Amendment (341895) (with title
amendment)
Renove fromthe bill: Everything after the enacting cl ause

and insert in lieu thereof:

Section 1. Present subsection (6) of section 400.0073,
Florida Statutes, is anmended, present subsections (5) and (6)
are renunbered as subsections (7) and (8), respectively, and
new subsections (5) and (6) are added to said section, to
read:

400. 0073 State and | ocal onbudsman counci
i nvestigations.--

(5) Each tine a nenber of an onbudsman council is in a

nursing hone facility to investigate a resident's conpl aint or

to conduct an inspection, the onbudsman shall verify, record,

and report to the Ofice of the State Long-Term Care Orbudsman

t he nunber of certified nursing assistants, the nunber of

licensed practical nurses, and the nunber of registered nurses
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on duty, the date and tine of the visit, and the facility

census at that tine. The Ofice of the State Long-Term Care

Orbudsman shall nmmintain a record of each such onbudsman

report in a database, which record shall be reported to the

Legi sl ature quarterly begi nning on Cctober 1, 2001

(6) Each tine a nenber of an onbudsnman council is in a

nursing hone facility, the onbudsnan shall deterni ne whet her

the facility is in conpliance with s. 400.23(3)(a) relating to

daily posting of staff on duty. The onbudsman shal

i mmedi ately report to the agency failure by the nursing hone

to conply with this requirenent.

(8) {6y An inspection may not be acconplished by
forcible entry. Refusal of a long-termcare facility to all ow

entry of any onbudsman council nenber constitutes a violation

of part Il, part IIl, or part VII of this chapter. Refusal to

allow entry to any onbudsman council nenber constitutes a

class | deficiency under part Il or part Ill of this chapter
Section 2. Section 400.021, Florida Statutes, is
amended to read:
400.021 Definitions.--Wen used in this part, unless
the context otherw se requires, the term

(1) "Adninistrator" neans the person |icensed under
part |l of chapter 468 individdal who has the genera
adm nistrative charge of a facility.

(2) "Agency" neans the Agency for Health Care
Adm ni stration, which is the licensing agency under this part.
(3) "Bed reservation policy" neans the nunber of
consecutive days and the nunber of days per year that a
resident may | eave the nursing hone facility for overnight
therapeutic visits with famly or friends or for
hospitalization for an acute condition before the |icensee nay
2
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di scharge the resident due to his or her absence fromthe
facility.

(4) "Board" neans the Board of Nursing Hone
Admi ni strators.

(5) "Controlling interest" nmeans:

(a) The applicant for licensure or a licensee;

(b) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5-percent or greater

ownership interest in the nanagenent conpany or other entity,

related or unrelated, which the applicant or |icensee nay

contract with to operate the facility; or

(c) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5-percent or greater

ownership interest in the applicant or |icensee.

The term does not include a voluntary board nenber

(6) £5) "Custodial service" means care for a person
which entails observation of diet and sl eeping habits and
mai nt enance of a wat chful ness over the general health, safety,
and wel | -being of the aged or infirm

(7)¢t6) "Department” neans the Department of Children
and Fam |y Services.

(8) A "Facility" means any institution, building,
resi dence, private honme, or other place, whether operated for
profit or not, including a place operated by a county or
nmuni ci pality, which undertakes through its ownership or
managenent to provide for a period exceedi ng 24-hour nursing
care, personal care, or custodial care for three or nore
persons not related to the owner or nmanager by bl ood or
marriage, who by reason of illness, physical infirmty, or
advanced age require such services, but does not include any

3
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pl ace providing care and treatnent primarily for the acutely
ill. Afacility offering services for fewer than three persons
is within the neaning of this definition if it holds itself
out to the public to be an establishment which regularly

provi des such servi ces.

(9)¢8) "Geriatric outpatient clinic" neans a site for
provi di ng outpatient health care to persons 60 years of age or
ol der, which is staffed by a regi stered nurse or a physician
assi st ant.

(10)¢(9)y "Ceriatric patient" means any patient who is
60 years of age or ol der

(11) £36) "Local onbudsman council"” nmeans a | oca
| ong-term care onbudsman council established pursuant to s.
400. 0069;—tocated—wthin—the—C-der—Areriecans—Act—pranning—and
servi-ce—areas.

(12) "Nursing honme faeitty" nmeans any facility which
provi des nursing services as—defned—inpart—t—of—chapter—464
and which is licensed according to this part.

(13) ¢33y "Nursing hone bed" or "bed"means an
accommodati on which is ready for imredi ate occupancy, or is
capabl e of being made ready for occupancy within 48 hours,
excl udi ng provision of staffing; and which conforns to m ni mum
space requirements, including the availability of appropriate
equi pnent and furnishings within the 48 hours, as specified by
rule of the agency, for the provision of services specified in
this part to a single resident.

(14) (33} "Nursing service" means such services or acts
as may be rendered, directly or indirectly, to and in behalf
of a person by individuals |licensed under part | of chapter
464 as—defined—+n—s—464-003.

(15) 34 "Pl anning and service area" neans the

4
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geographic area in which the O der Americans Act prograns are
admi ni stered and services are delivered by the Departnent of
Elderly Affairs.

(16) (15) "Respite care" neans admi ssion to a nursing
hone for the purpose of providing a short period of rest or
relief or energency alternative care for the prinmary caregiver
of an individual receiving care at hone who, wi thout
hone- based care, would otherwi se require institutional care.

(17) £16) "Resident care plan" neans a witten plan
devel oped, maintai ned, and reviewed not |ess than quarterly by
a registered nurse, with participation fromother facility
staff and the resident or his or her designee or |ega
representative, which includes a conprehensive assessment of
the needs of an individual resident, a listing of services
provided within or outside the facility to neet those needs,
and an expl anation of service goals.

(18) (17 "Resident designee" neans a person, other
than the owner, administrator, or enployee of the facility,
designated in witing by a resident or a resident's guardi an
if the resident is adjudicated inconpetent, to be the
resident's representative for a specific, limted purpose.

(19) (38) "State onmbudsman council"” means the State
Long- Term Care Qrbudsnan Council established pursuant to s.
400. 0067.

(20) "Voluntary board nenber" neans a director of a

not-for-profit corporation or organi zati on who serves solely

in a voluntary capacity for the corporation or organization

recei ves no renmuneration for his or her services on the board

of directors, and has no financial interest in the corporation

or organi zation. A person shall be recogni zed by the agency as

a voluntary board nenber upon subnission of a statenent, on a
5
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form provided by the agency, affirnming that the requirenents

of this subsection are satisfied by the director and the

not-for-profit corporation or organi zation

Section 3. The Agency for Health Care Adninistration

and the Ofice of the Attorney General shall jointly study the

potential use of electronic nonitoring devices in nursing hone

facilities |licensed under part |l of chapter 400, Florida

Statutes. The study shall include, but not be linmted to, a

review of the current use of electronic nonitoring devices hy

nursing hone facilities and their residents and other health

care facilities, an analysis of other state | aws and proposed

legislation related to the nandated use of electronic

nonitoring devices in nursing hone facilities, an analysis of

the potential ranmifications of requiring facilities to instal

such devi ces when requested by or on behalf of a resident, the

i mpact of the devices on the privacy and dignity of both the

resi dent on whose behalf the device is installed and ot her

residents who nmay be affected by the device, the potential

i mpact on inproving the care of residents, the potential

i npact on the care environment and on staff recruitnment and

retention, appropriate uses of any tapes if mandated by | aw,

i ncluding nethods and tinme franmes for reporting any

guestionable incidents to the facility and appropriate

regul atory agenci es, appropriate security needed to protect

the integrity of tapes for both the protection of the resident

and direct care staff, and the potential ranifications on the

care environnent of allowing the use of recorded tapes in

| egal proceedings, including any exceptions that should apply
if prohibited. The Agency for Health Care Adninistration shal
have the lead on the study and shall subnmit the findings and

reconmendati ons of the study to the Governor, the Speaker of
6
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t he House of Representatives and the President of the Senate
by January 1, 2002.

Section 4. Effective Cctober 1, 2001, section 400. 023,
Fl orida Statutes, is anended to read:

(Substantial rewording of section. See
s. 400.023, F.S., for present text.)
400.023 Civil actions to enforce nursing hone

residents' rights.--
(1) (a) Sections 400.023-400.0242 provide the excl usive
renedy for any civil action against a nursing hone |licensee,

facility owner, facility admnistrator, or facility staff for

recovery of damages from personal injury to or death of a

nursi ng hone resident arising out of negligence or deprivation

of rights specified in s. 400.022. This exclusivity applies to

and i ncludes any cl ai m agai nst an enpl oyee, agent, or other

person for whose actions the licensee is alleged to be

vicariously liable and to any nmanagenent conpany, parent

corporation, subsidiary, lessor, or other person alleged to be

directly liable to the resident or vicariously liable for the

actions of the licensee or its agent.
(b) However, ss. 400.023-400. 0242 do not prohibit a
resident or a resident's | egal guardian from pursuing any

admnistrative remedy or injunctive relief available to a

resident as a result of a deprivation of the rights specified

in s. 400.022, whether or not the deprivation of rights

resulted in personal injury to, or the death of, the resident.

In any case where there is a deprivation of rights that does

not involve personal injury or death, including any claimfor

injunctive relief or an admnistrative renedy, the prevailing

party shall be entitled to recover reasonable attorney's fees,

not to exceed $25, 000, and costs fromthe nonprevailing party;
7
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however, the joinder of a claimunder this paragraph with a

cl ai m under paragraph (a) shall not be the basis for an award

of fees or costs in such clai munder paragraph (a). Except as

otherwise set forth in this paragraph, it is the intent of the

Legislature that this provision for attorney's fees be

interpreted in a manner consistent with federal case | aw

i nvolving an action under Title VII of the Gvil Rights Act.

(c) In addition to the renedies provided in ss.

400. 023-400. 0242, a resident, a resident's |legal guardi an, or

the personal representative of the estate of a deceased

resident may pursue an action under s. 415.1111. |In addition

a resident or a resident's legal guardian shall be entitled to

pursue a claimfor danmages or injunctive relief for those

violations of s. 400.022 that do not result in personal injury

or death.
(2) A claimpursuant to ss. 400.023-400.0242 may be
brought by the resident or his or her |legal guardian, by a

person or organi zation acting on behalf of a resident with the

consent of the resident or his or her guardian, or, if the

resident has died, the personal representative of the estate

of the deceased resident.

(3) In any claimbrought pursuant to ss.
400. 023-400. 0242, the clainant has the burden of proving by a
pr eponderance of the evidence that:

(a) Each defendant had an established duty to the

resi dent;
(b) Each defendant breached that duty;
(c) The breach of that duty is the proxi mate cause of

the personal injury to, or the death of, the resident, or the

proxi mate cause of the deprivation of the resident's rights
specified in s. 400.022; and
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(d) The proxi mate cause of the personal injury, death,

or deprivation of the resident's rights resulted in danmages.
(4) For purposes of ss. 400.023-400.0242, a licensee
breaches its established duty to the resident when it fails to

provide a standard of care that a reasonably prudent nursing

hone woul d provide under the sane or sinilar circunstances. A

deprivation of the rights specified in s. 400.022 or in any

ot her standard or guidelines specified in this part or in any

applicable adm nistrative standard or guidelines of this state

or a federal regul atory agency shall be evidence of a breach

of duty by the licensee.

(5) A licensee shall not be liable for the nedica

negl i gence of any physician rendering care or treatnment to the

resi dent except for the services of a nedical director as

required in this part. Nothing in this subsection shall be

construed to protect a licensee fromliability for failure to

provide a resident with appropriate observation, assessnent,

nursi ng di agnosi s, planning, intervention, and eval uati on of

care by nursing staff.

(6) An action for danmmges brought under ss.
400. 023-400. 0242 nust be commenced within 2 years after the
date on which the incident giving rise to the action occurred

or within 2 years after the date on which the incident is

di scovered, or should have been di scovered with the exercise

of due diligence. However, the action may not be comenced

|ater than 4 years after the date of the incident or

occurrence out of which the cause of action accrued. In any

action covered by this subsection in which it is shown that

fraud, conceal nent, or intentional msrepresentation of fact

prevented the discovery of the injury, the period of

limtation is extended forward 2 years fromthe tine that the
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injury is discovered, or should have been di scovered with the

exerci se of due diligence, but such period nay not in any

event exceed 7 years after the date that the incident giving

rise to the injury occurred.
(7) As used in ss. 400.023-400. 0242, the term
(a) "Cdainmant" neans any person who is entitled to

recover danmmges under this part.

(b) "Licensee" neans the legal entity identified in

the application for licensure under this part which entity is

the licensed operator of the facility.

(c) "Medical expert" neans a person duly and regularly

engaged in the practice of his or her profession who holds a

heal th care professional degree froma university or college

and has had special professional training and experience, or a

person who possesses special health care know edge or skill,

concerni ng the subject upon which he or she is called to

testify or provide an opinion.

(d) "Resident" neans a person who occupies a |licensed

bed in a facility licensed under this part.
(8) Sections 768.16-768.26 apply to a claimin which
the resident has died as a result of the facility's breach of

an established duty to the resident. In addition to any other

damages, the personal representative nay recover on behal f of

the estate pursuant to ss. 768.16-768.26. The persona

representative may al so recover on behalf of the estate

nonecononi ¢ damages for the resident's pain and suffering from

the time of injury until the tinme of death. The limtations

set forth in s. 768.21(8) do not apply to a cl ai m nai nt ai ned

under this section where a resident has died as a result of

the nursing hone's breach of a duty to the resident.

(9) For the purpose of this section, punitive damges
10
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may be awarded for conduct which is willful, wanton, gross or

flagrant, reckless, or consciously indifferent to the rights

of the resident.

(10) Discovery of financial information for the

pur pose of determ ning the value of punitive damages may not

be had unless the plaintiff shows the court by proffer or

evidence in the record that a reasonabl e basis exists to

support a claimfor punitive damages.

(11) In addition to any other standards for punitive

danmages, any award of punitive danmages nust be reasonable in

light of the actual harm suffered by the resident and the

egr egi ousness of the conduct that caused the actual harmto

t he resident.

(12) Any portion of an order, judgnent, arbitration

deci si on, nedi ation agreenent, or other type of agreenent,

contract, or settlenent that has the purpose or effect of

concealing information relating to the settlenent or

resolution of any claimor action brought pursuant to this

part is void, contrary to public policy, and may not be

enforced. No court shall enter an order or judgnent that has

t he purpose or effect of concealing any infornmation pertaining

to the resolution or settlenent of any clai mor action brought

pursuant to ss. 400.023-400.0242. Any person or governnental

entity has standing to contest an order, judgnent, arbitration

deci si on, nedi ati on agreenent, or other type of agreenent,

contract, or settlenent that violates this subsection. A

contest pursuant to this subsection may be brought by a notion

or an action for a declaratory judgnent filed in the circuit

court of the circuit where the violation of this subsection

occurred.
(13) The defendant nust provide to the agency a copy
11
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of any resolution of a claimor civil action brought pursuant
to ss. 400.023-400.0242 within 90 days after such resol ution
including, but not limted to, any final judgnent, arbitration

deci si on, order, nediation agreenent, or settlenent. Failure

to provide the copy to the agency shall result in a fine of

$500 for each day it is overdue. The agency shall devel op

forns and adopt rul es necessary to administer this subsection.

Section 5. Subsections (1) through (11) of section

400. 023, Florida Statutes, as amended by this act, shall apply

to causes of action accruing on or after Cctober 1, 2001
Subsections (12) and (13) of section 400.023, Florida
Statutes, as anended by this act, shall apply to causes of

action in existence on Cctober 1, 2001

Section 6. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0235, Florida Statutes, is created to read:

400. 0235 Requirenents of the presuit process.--Before

filing an action in circuit court under this part, the

cl ai mant nust engage in the presuit screening process

prescribed in s. 400.0236. If the claimneets the requirenents

of s. 400.0236, the clainmant nust notify each potenti al

defendant of the claimant's intent to initiate litigation

under this part, at which tinme the clai mant and each potenti al

def endant nust engage in the presuit investigation process

prescribed in s. 400.0237. Upon conpletion of the presuit

i nvestigation process, either party may offer to engage in
binding arbitration as described in s. 400.0238. |If the
parties do not engage in binding arbitration, the clai nant nay

file an action in circuit court and the provisions of s.
400. 0238 shall apply at trial
Section 7. Effective Cctober 1, 2001, and applicable
12
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to causes of action accruing on or after that date, section
400. 0236, Florida Statutes, is created to read:
400. 0236 Presuit screening.--Before issuing a

notification of intent to initiate litigation under s.

400. 0237, the claimant nust engage in presuit screening to

ascertain that there are reasonabl e grounds for believing that

a defendant violated the provisions of s. 400.022. If the

claiminvolves personal injury to, or death of, the resident,

the claimant nmust obtain a verified witten nedical opinion

froma nedical expert which provides corroboration of

reasonabl e grounds to initiate litigation under ss.
400. 023-400. 0242.

Section 8. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0237, Florida Statutes, is created to read:

400. 0237 Presuit investigation.--

(1) Upon conpleting the presuit requirenents in s.

400. 0236, the claimant shall notify each prospective defendant

by certified mail, return recei pt requested, of the clainmant's

intent to initiate litigation. If the claiminvol ves persona

injury to, or death of, the resident, the notice of intent to

initiate litigation nmust contain the verified witten nedica

opi ni on described in s. 400.0236. Upon receipt of the

claimant's notice of intent to initiate litigation, the

defendant, the defendant's insurer, or the defendant's

self-insurer nmust conduct a reviewto deternine the liability

of the defendant. The review nust be conpleted within 90 days

after receipt of the notice to initiate litigation and the

suit may not be filed until at |east 90 days after the date

t he def endant receives noti ce.

(2) The notice of intent to initiate litigation nust
13
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be served during the tine linmits set forth in s. 400.023(6);
however, during the 90-day period the statute of limtations

is tolled as to all potential defendants and, upon witten

stipulation by the parties, the 90-day period may be extended,

and the statute of linmtations is tolled during any such

ext ensi on. Upon conpl etion of the 90-day period, or upon

receiving notice of termnation of negotiations during an

ext ended period, the clai mant has 60 days or the renmni nder of

the period of the statute of linmtations, whichever is

greater, within which to file suit.

(3) Each defendant, and each insurer or self-insurer

of each defendant, nust have a procedure for pronptly

i nvestigating, reviewing, and evaluating a claimduring the

90-day period. |If the defendant rejects the claimand the

claiminvol ves personal injury to, or death of, the resident,

corroboration of |lack of reasonable grounds for litigation
under ss. 400.023-400. 0242 nust be provided by subnitting a
verified witten nedical opinion froma nedical expert at the

time the response rejecting the claimis nmil ed.

(4) During the 90-day investigation period, each party

shall provide to the other party reasonable access to

information within its possession or control in order to

facilitate evaluation of the claim Such access shall be

provided without formal discovery, pursuant to s.

766. 106(5)-(9), and failure to provide such infornmation is

grounds for dismssal of any applicable claimor defense

ultimately asserted.

Section 9. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0238, Florida Statutes, is created to read:

400. 0238 Voluntary binding arbitration.--
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(1)(a) Upon the conpletion of presuit investigation

with prelimnary reasonable grounds for a claimintact, the

parties nay elect to have damages determ ned by an arbitration

panel. Such election may be initiated by either party by

serving a request for voluntary binding arbitrati on of damages

within 90 days after service of the conplaint upon the

defendant. The evidentiary standards for voluntary binding

arbitration as authorized herein shall be as provided in ss.
120.569(2) (g) and 120.57(1)(c).
(b) Upon receipt of a party's request for such

arbitration, the opposing party may accept the offer of

voluntary binding arbitration within 30 days. However, in no

event shall the defendant be required to respond to the

request for arbitration sooner than 90 days after service of

the conplaint. Such acceptance within the tine period

provided by this paragraph shall be a binding coomtnent to

conply with the decision of the arbitration panel

(c) The arbitration panel shall be conposed of three

arbitrators, one selected by the clainmant, one selected by the

defendant, and one an adninistrative | aw judge furnished by

the Division of Adnministrative Hearings who shall serve as the

chief arbitrator. |In the event of nultiple plaintiffs or

nmul ti pl e defendants, the arbitrator selected by the side with

nmultiple parties shall be the choice of those parties. If the

nmultiple parties cannot reach agreenent as to their

arbitrator, each of the nultiple parties shall subnt a

nom nee, and the director of the D vision of Adm nistrative

Hearings shall appoint the arbitrator from anpng such

noni nees.
(d) The arbitrators shall be i ndependent of al

parties, witnesses, and | egal counsel, and no officer
15
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director, affiliate, subsidiary, or enployee of a party,

wi tness, or |legal counsel nay serve as an arbitrator in the

pr oceedi ng.
(e) The rate of conpensation for arbitrators other

than the adnministrative | aw judge shall be set by the chief

judge of the appropriate circuit court by schedule or as

agreed by the parties. In setting the schedule, the chief

judge shall consider the prevailing rates charged for the

delivery of professional services in the conmunity.

(f) Arbitration pursuant to this section shal

preclude recourse to any other renedy by the clai rant agai nst

any participating defendant, and shall be undertaken with the

under st andi ng that:

1. Net econonic damages shall be awardabl e, including,

but not linited to, past and future nedi cal expenses and 80

percent of wage |oss and | oss of earning capacity, offset by

any collateral source paynents.

2. Nonecononic danages shall be limted to a maxi num
of $500, 000 per incident.
3. Dammges for future econom c | osses shall be awarded

to be paid by periodic paynents pursuant to s. 766.202(8) and

shall be offset by future collateral source paynents.

4. Punitive damages may be awarded by the arbitration

panel for conduct which is willful, wanton, gross or flagrant,

reckless, or consciously indifferent to the rights of the

resident. Upon such finding, the judgnent for the total anount

of punitive danages awarded to a clai mant may not exceed three

times the anobunt of conpensatory danmages awarded to each

person entitled thereto by the arbitrators. Any award of

puni tive damages shall be equally divided between the clai nant

and the Quality Care | nprovenent Fund and awar ded pursuant to
16
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par agraphs (3)(b)-(e).

5. The defendant shall be responsible for the paynent

of interest on all accrued damages with respect to which

i nterest woul d be awarded at tri al

6. The defendant shall pay the claimnt's reasonabl e

attorney's fees and costs, as deternmined by the arbitration

panel, but in no event nore than 15 percent of the award,

reduced to present val ue.

7. The defendant shall pay all the costs of the

arbitration proceeding and the fees of all the arbitrators

other than the administrative | aw judge.

8. Each defendant who subnmits to arbitrati on under

this section shall be jointly and severally liable for al

damages assessed pursuant to this section

9. The defendant's obligation to pay the claimant's

danmages shall be for the purpose of arbitration under this

section only. A defendant's or claimant's offer to arbitrate

shall not be used in evidence or in argunment during any

subsequent litigation of the claimfollowi ng the rejection

thereof. Once arbitration has been selected by the parties, it

shall be with the understanding and agreenent that the

defendants do not contest liability, and the issue to be

determined in this regard shall be the anpbunt of conpensatory

danmages to be awarded to the claimant. The defendant may fully

contest liability regardi ng punitive danages and shall not be

deened to have admitted liability for, or the anpbunt of, any

puni tive danmmges.

10. The fact of nmmking or accepting an offer to

arbitrate shall not be adnmissible as evidence of liability in

any collateral or subsequent proceeding on the claim

11. Any offer by a claimant to arbitrate nust be nade
17
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to each defendant agai nst whomthe cl ai rant has made a clai m

Any offer by a defendant to arbitrate nust be nade to each

claimant who has joined in the litigation. A defendant who

rejects a claimant's offer to arbitrate shall be subject to

the provisions of paragraph (2)(c). A clainmant who rejects a

defendant's offer to arhitrate shall be subject to the

provi sions of paragraph (2)(d).

12. The hearing shall be conducted by all of the

arbitrators, but a majority may deternm ne any question of fact

and render a final decision. The chief arbitrator shal

decide all evidentiary natters.

The provisions of this paragraph shall not preclude settl enent

at any tinme by nutual agreenent of the parties.

(g) Any issue between the defendant and the

defendant's insurer or self-insurer as to who shall contro

the defense of the claimand any responsibility for paynent of

an arbitration award shall be determ ned under existing

principles of |aw, provided that the insurer or self-insurer

shall not offer to arbitrate or accept a clainmant's offer to

arbitrate without the witten consent of the defendant.

(h) The Division of Adnmnistrative Hearings is

authorized to pronmulgate rules to effect the orderly and

efficient processing of the arbitration procedures of this

secti on.
(i) Rules pronul gated by the Division of

Adm ni strative Hearings pursuant to this section, s. 120.54,

or s. 120.65 may authorize any reasonabl e sancti ons except

contenpt for violation of the rules of the division or failure

to conply with a reasonabl e order issued by an adnministrative

| aw judge, which is not under judicial review
18

iginal & 9 copies 05/ 01
02: 55

/01
pm 01202- 0100- 953807




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

HOUSE AMENDMENT

710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng.

Amendnment No. _ (for drafter's use only)

(2) The follow ng provisions shall govern when

voluntary binding arbitration is not offered or accepted:

(a) A proceeding for voluntary binding arbitration is

an alternative to judicial proceedings once agreed to hy the

parties. |If not offered or accepted, however, the provisions

of paragraph (b) shall apply.

(b) |If neither party requests voluntary bindi ng

arbitration, the claimshall proceed in the judicial process.

In such judicial process, the provisions of s. 768.79 shal

apply.
(c) |If the defendant refuses a claimant's offer of

voluntary binding arbitrati on under this section

1. The claimshall proceed in the judicial process

wi thout limtation upon danmages.

2. The claimant's award shall be reduced by any

danmages recovered by the claimant fromarbitrating

codefendants following arbitration

(d) If the claimant rejects a defendant's offer to

enter voluntary binding arbitration under this section

1. The claimshall proceed in the judicial process

wi thout limtation upon danmages.

2. The claimant's award shall be reduced by any

damages recovered by the claimant fromarbitrating

codefendants following arbitration

3. Notwithstanding any other law to the contrary,

punitive damages nmay not exceed three tines the anobunt of

conpensat ory damages awarded to each person entitled thereto

by the trier of fact and the anount shall be divided equally

between the claimant and the Quality of Long-Term Care

Facility Inprovenment Trust Fund, in accordance with the

foll owi ng provisions:
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a. The clerk of the court shall transmit a copy of the

jury verdict to the State Treasurer by certified mail. In the

final judgnent the court shall order the percentages of the

award, payabl e as provided herein.

b. A settlenent agreenent entered i nto between the

original parties to the action after a verdict has been

returned nust provide a proportionate share payable to the

Quality of Long-Term Care Facility |nprovenent Trust Fund

speci fied herein. For purposes of this subsection, a

proportionate share is a 50-percent share of that percentage

of the settlenent anmount which the punitive damages portion of

the verdict bore to the total of the conpensatory and punitive

danmages in the verdict.

c. The Departnent of Banki ng and Fi nance shall coll ect

or cause to be collected all paynents due the state under this

section. Such paynents are nade to the Conptroller and

deposited in the appropriate fund specified in this

subsecti on.
d. |If the full amount of punitive danmages awarded

cannot be collected, the claimant and the other recipient

desi gnated pursuant to this subsection are each entitled to a

proportionate share of the punitive damages coll ect ed.

(3)(a)l. In the event that neither the clai mant nor

t he defendant request arbitration under this section, then

not wi t hst andi ng any other provision of lawto the contrary, in

any actions arising under this part and involving the award of

punitive danmages, the judgment for the total anpunt of

punitive damages awarded to a clai mant nay not exceed three

times the anount of conpensatory danmages awarded to each

person entitled thereto by the trier of fact, except as

provided in subparagraph 2. This paragraph does not apply to
20
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any cl ass action.

2. |If any award for punitive damages exceeds the

limtation specified in subparagraph 1., the award i s presuned

to be excessive and the defendant is entitled to remttitur of

the ampbunt in excess of the limtation unless the clai mant

denonstrates to the court by clear and convinci ng evi dence

that the award is not excessive in light of the facts and

ci rcunstances that were presented to the trier of fact. The

court shall give great weight as a nmtigating factor to the

i nfrequency or lack of severity of prior clains against the

def endant .
3. The jury may not be instructed or inforned as to

the provisions of this subsection

(b) The anpbunt of punitive damages awarded to each

cl ai mant shall be equally divided between the claimant and the

Quality of Long-Term Care Facility | nprovenent Trust Fund, in

accordance with the foll ow ng:

1. The clerk of the court shall transnit a copy of the

jury verdict to the State Treasurer by certified mail. In the

final judgnent the court shall order the percentages of the

award, payabl e as provided herein.

2. A settlenent agreenent entered into between the

original parties to the action after a verdict has been

returned nust provide a proportionate share payable to the

fund specified herein. Such proportionate share shall be

determ ned by prorating the anount of the settlenent between

conpensatory and punitive damages in the sane ratio as the

respective portions of the danages awarded in the verdict.

That portion of the prorated punitive damages that exceeds

three tinmes the prorated conpensatory danmages shall be the

anount of the proportionate share to be divided as provided
21
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her ei n.
3. The Departnent of Banki ng and Fi nance shall coll ect

or cause to be collected all paynents due the state under this

section. Such paynments shall be nade to the Conptroller and

deposited in the appropriate fund specified in this

subsecti on.
4, |f the full anpbunt of punitive damages awarded

cannot be collected, the claimant and the ot her recipient

desi gnhated pursuant to this subsection are each entitled to a

proportional share of the punitive damages coll ected.

Section 10. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0239, Florida Statutes, is created to read:

400.0239 Arbitration to allocate responsibility.--

(1) This section applies when nore than one def endant

has participated in voluntary binding arbitration pursuant to
s. 400. 0238.
(2) Wthin 20 days after the deterninati on of damages

by the arbitration panel in the first arbitration proceeding,

t hose defendants who have agreed to vol untary bi ndi ng

arbitration shall subnmit any di spute anong themregarding the

apportionnent of financial responsibility to a separate

bi ndi ng arbitrati on proceedi ng. Such proceedi ng shall be with

a panel of three arbitrators, which panel shall consist of the

chief arbitrator who presided in the first arbitration

proceedi ng, who shall serve as the chief arbitrator, and two

arbitrators appointed by the defendants. If the defendants

cannot agree on their selection of arbitrators within 20 days

after the determnation of danages by the arbitration panel in

the first arbitration proceeding, selection of the arbitrators

shall be in accordance with chapter 682.
22
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(3) The chief arbitrator shall convene the arbitrators

for the purpose of deternining allocation of responsibility

anong nmul tiple defendants within 65 days after the

determ nati on of damages by the arbitration panel in the first

arbitration proceedi ng.

(4) The arbitration panel shall allocate financial

responsibility anong all defendants naned in the notice of

intent to initiate litigation, regardl ess of whether the

def endant has submitted to arbitrati on. The defendants in the

arbitration proceeding shall pay their proportionate share of

t he econoni ¢ and noneconom ¢ damages awar ded by the

arbitration panel. Al defendants in the arbitration

proceedi ng shall be jointly and severally liable for any

damages assessed in arbitration. The determ nation of the

percentage of fault of any defendant not in the arbitration

proceeding is not binding against the plaintiff or that

defendant, and is not adnissible in any subsequent |ega

pr oceedi ng.
(5) Paynent by the defendants of the danmmges awarded

by the arbitration panel in the first arbitration proceedi ng

shal | extingui sh those defendants' liability to the cl ai mant

and shall al so extinguish those defendants' liability for

contribution to any defendants who did not participate in

arbitration.

(6) Any defendant payi ng damages assessed under this

section or s. 400.0238 shall have an action for contribution

agai nst any nonarbitrating person whose negligence contri buted

to the injury.

Section 11. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 024, Florida Statutes, is created to read:
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400.024 M ssarbitration.--
(1) At any tine during the course of voluntary binding

arbitration of a claimunder s. 400.0238, the chief arbitrator

on the arbitration panel, if he or she deternines that

agreenent cannot be reached, nmamy di ssolve the arbitration

panel and appoint two new arbitrators fromlists of three to

five nanes provided by each party to the arbitration. Not nore

than one arbitrator shall be appointed fromthe |ist provided

by any party.
(2) Upon appoi ntnent of the new arbitrators,

arbitration shall proceed at the direction of the chief
arbitrator in accordance with ss. 400.0238-400.0242.
(3) At any tine after the allocation arbitration

heari ng under s. 400.0239 has concluded, the chief arbitrator

on the arbitration panel nmay di ssolve the arbitration pane

and decl are the proceedi ngs concluded if he or she deternines

t hat agreenent cannot be reached.

Section 12. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0241, Florida Statutes, is created to read:

400. 0241 Paynent of arbitration award. --

(1) Wthin 20 days after the deterninati on of damages

by the arbitration panel pursuant to s. 400.0238, the

def endant shall:

(a) Pay the arbitration award, including interest at

the legal rate, to the claimnt; or

(b) Subnit any dispute anong multiple defendants to

arbitration as provided in s. 400. 0239.

(2) Commencing 90 days after the award rendered in the

arbitration procedure under s. 400.0238, such award shal

accrue interest at the rate of 18 percent per year
24
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Section 13. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0242, Florida Statutes, is created to read:

400. 0242 Appeal of arbitration award. - -

(1) An arbitration award and an all ocation of

financial responsibility are final agency action for purposes

of s. 120.68. Any appeal nust be filed in the district court

of appeal for the district in which the arbitration took

place, is |linmted to review of the record, and nust otherwi se

proceed in accordance with s. 120.68. The anpunt of an

arbitration award or an order allocating financi al

responsibility, the evidence in support of either, and the

procedure by which either is deternined are subject to

judicial scrutiny only in a proceeding instituted under this

subsecti on.
(2) An appeal does not operate to stay an arbitration

award, and an arbitration panel, nenber of an arbitration

panel, or circuit court shall not stay an arbitration award.

The district court of appeal may order a stay to prevent

mani fest injustice, but the court shall not abrogate the
provi sions of s. 400.0241(2).
(3) Any party to an arbitration proceeding nmay enforce

an arbitration award or an allocation of financi al

responsibility by filing a petition in the circuit court for

the circuit in which the arbitration took place. A petition

may not be granted unless the tine for appeal has expired. I|f

an appeal has been taken, a petition nay not be granted with

respect to an arbitration award or an allocation of financial

responsi bility which has been stayed.

(4) |If the petitioner establishes the authenticity of

the arbitration award or the allocation of financial
25
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responsibility, shows that the tine for appeal has expired,

and denonstrates that no stay is in place, the court shal

enter such orders and judgnents as are required to carry out

the terns of the arbitration award or allocation of financial

responsibility. Such orders are enforceabl e by the contenpt

powers of the court, and execution will issue, upon the

request of a party, for such judgnents.
Section 14. Section 400.0245, Florida Statutes, is
created to read

400. 0245 Adverse action agai nst enpl oyee for

di scl osing infornati on of specified nature prohibited;

enpl oyee renedy and relief.--
(1) SHORT TITLE.--This section may be cited as the
Nursing Home Facility Wistleblower's Act."

(2) LEG SLATIVE INTENT.--1t is the intent of the
Legislature to prevent nursing hone facilities or independent

contractors fromtaking retaliatory action agai nst an enpl oyee

who reports to an appropriate person or agency viol ations of

|l aw on the part of a facility or independent contractor that

create a substantial and specific danger to a nursing hone

facility resident's health, safety, or welfare. It is further

the intent of the Legislature to prevent nursing hone

facilities or independent contractors fromtaking retaliatory

action agai nst any person who discloses infornation to an

appropriate agency alleging i nproper use of or gross waste of

governnental funds, or any other abuse or gross negl ect of

duty on the part of a nursing hone facility.
(3) DEFINITIONS.--As used in this section, unless
ot herwi se specified, the following words or terns shall have

t he nmeani ngs i ndi cat ed:

(a) "Adverse personnel action" neans the discharge,
26
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suspensi on, transfer, or denotion of any enpl oyee or the

wi t hhol di ng of bonuses, the reduction in salary or benefits,

or any other adverse action taken agai nst an enpl oyee within

the terns and conditions of enploynent by a nursing hone

facility or independent contractor.

(b) "Agency" neans any state, regional, county, |ocal

or nmuni ci pal governnment entity, whether executive, judicial

or legislative;, or any official, officer, departnent,

di vi si on, bureau, conmission, authority, or political

subdi vi si on t her eof.

(c) "Enployee" neans a person who perforns services

for, and under the control and direction of, or contracts

with, a nursing hone facility or independent contractor for

wages or other renuneration

(d) "Gross msnmanagenent" neans a continuous pattern

of manageri al abuses, wrongful or arbitrary and capricious

actions, or fraudulent or crinminal conduct which nay have a

substanti al adverse econonic inpact.

(e) "lIndependent contractor" means a person who is

engaged in any business and enters into a contract with a

nursing hone facility.
(4) ACTIONS PRCHI BI TED. - -
(a) A nursing hone facility or an independent

contractor shall not disniss, discipline, or take any other

adver se personnel action agai nst an enpl oyee for discl osing

i nformation pursuant to the provisions of this section

(b) A nursing hone facility or an independent

contractor shall not take any adverse action that affects the

rights or interests of a person in retaliation for the

person's disclosure of information under this section

(c) The provisions of this subsection shall not be
27
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appl i cabl e when an enpl oyee or person discloses infornmation

known by the enpl oyee or person to be fal se.
(5) NATURE OF | NFORVATI ON DI SCLOSED. - - The i nformation
di scl osed under this section nust include:

(a) Any violation or suspected viol ation of any

federal, state, or local law, rule, or regulation comitted by

an enpl oyee or agent of a nursing hone facility or independent

contractor which creates and presents a substantial and

specific danger to the nursing hone facility resident's

health, safety, or welfare

(b) Any act or suspected act of gross m snmanagenent,

nmal f easance, ni sfeasance, gross waste of public funds, or

gross neglect of duty conmmitted by an enpl oyee or agent of a

nursing hone facility or independent contractor
(6) TO WHOM | NFORVATI ON DI SCLOSED. - - The i nformati on
di scl osed under this section nust be disclosed to any agency

or Federal Government entity or person designated in s.

400. 022(1) (c) having the authority to investigate, police,

nmanage, or otherw se renedy the violation or act.
(7) EMPLOYEES AND PERSONS PROTECTED. - - Thi s section
protects enpl oyees and persons who di sclose informati on on

their own initiative in a witten and signed conpl ai nt; who

are requested to participate in an investigation, hearing, or

ot her inquiry conducted by any agency or Federal Governnent

entity; who refuse to participate in any adverse action

prohibited by this section; or who initiate a conpl ai nt

t hrough any appropriate conplaint hotline. No renedy or other

protection under this section applies to any person who has

committed or intentionally participated in committing the

violation or suspected violation for which protection under

this section is being sought.
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(8) REMEDIES. --Any person protected by this section
may bring a civil action in any court of conpetent

jurisdiction against a nursing hone facility for any action

prohi bited by this section.

(9) RELIEF.--In any action brought under this section

the relief may include the foll ow ng:

(a) Reinstatenent of the enployee to the sane position

hel d before the adverse acti on was comenced or to an

equi val ent position, or reasonable front pay as alternative

relief.
(b) Reinstatenent of the enployee's full fringe

benefits and seniority rights, as appropriate.

(c) Conpensation, if appropriate, for | ost wages, |ost

benefits, or other | ost remunerati on caused by the adverse

action.
(d) Paynent of reasonable costs, including attorney's

fees, to a substantially prevailing enpl oyee, or to the

prevailing enployer if the enployee filed a frivolous action
in bad faith.
(e) Issuance of an injunction, if appropriate, by a

court of conpetent jurisdiction

(f) Tenporary reinstatenent to the enpl oyee's forner

position or to an equival ent position, pending the fina

outcone on the conplaint, if an enpl oyee conpl ai ns of being

discharged in retaliation for a protected disclosure and if a

court of conpetent jurisdiction deternines that the disclosure

was not made in bad faith or for a wongful purpose or

occurred after a nursing hone facility's or independent

contractor's initiation of a personnel action against the

enpl oyee which includes docunentation of the enpl oyee's

violation of a disciplinary standard or perfornmance
29
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defi ci ency.
(10) PENALTIES. - -
(a) A nursing hone facility deternined by the agency

to have committed an action prohibited under subsection (4) is
subject to the penalties set forth in s. 400.23(8)(a).
(b) In addition, a violation of subsection (4)

constitutes a felony of the third degree, punishable as
provided in ss. 775.082 and 775. 083.

(11) REWARD. --Any person protected by this section who
di scl oses information as provided in paragraph (5)(b) related

to gross waste of public funds shall be awarded $10, 000, which

sum shall be paid fromthe Resident Protection Trust Fund.
(12) POSTING OF NOTICE. --Each facility |licensed under
this part shall promnently post notice of the protections,

rewards, and renedi es provided under this section, along with

t he tel ephone nunbers for naking reports, and shall provide

such notice to all enployees of the facility within 30 days

after the effective date of this section and to all new

enpl oyees hired subsequent to that date.
(13) DEFENSES.--1t shall be an affirmative defense to
any action brought pursuant to this section that the adverse

action was predi cated upon grounds ot her than, and woul d have

been taken absent, the enpl oyee's or person's exercise of

rights protected by this section
(14) EXISTING RIGHTS. --This section does not dininish
the rights, privileges, or renedies of an enpl oyee under any

other law or rule or under any collective bargaini ng agreenent

or enpl oynent contract.

Section 15. Subsections (2) and (5) of section
400. 071, Florida Statutes, are anended, subsections (9) and
(10) are renunbered as subsections (10) and (11),
30
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respectively, and a new subsection (9) is added to said
section, to read

400.071 Application for license.--

(2) The application shall be under oath and shal
contain the follow ng

(a) The nane, address, and social security nunber of
the applicant if an individual; if the applicant is a firm
partnership, or association, its nane, address, and enpl oyer
identification nunber (EIN), and the nanme and address of any
controlling interest every—renber——the—apptecant—is—a
atber—(EHN—and—thenane—ant—address—of—+ts—director—and

e | o I b I

interest—inthe—ecorporation; and the nanme by which the

facility is to be known.

(b) The nane of any person whose nane is required on
the application under the provisions of paragraph (a) and who
owns at |least a 10 percent interest in any professiona
service, firm association, partnership, or corporation
provi di ng goods, |eases, or services to the facility for which
the application is nmade, and the nane and address of the
prof essi onal service, firm association, partnership, or
corporation in which such interest is held.

(c) The location of the facility for which a |license
i s sought and an i ndi cati on—as—+n—the—orginat—appHecation-
that such location conforms to the |ocal zoning ordinances.

(d) The nane of the person or persons under whose
managenent or supervision the facility will be conducted and
the name of its |icensed adninistrator

(e) A signed affidavit disclosing any financial or

ownership interest that a person or entity described in
31
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par agraph (a) or paragraph (d) has held in the last 5 years in

any entity licensed by this state or any other state to

provide health or residential care, which entity has cl osed

voluntarily or involuntarily, and the reason for the cl osure;

has fil ed bankruptcy; has had a receiver appointed or a

|icense deni ed, suspended, or revoked; or has had an

injunction issued against it which was initiated by a

regul atory agency.
(f) ey The total number of beds and the total nunber
of Medi care and Medicaid certified beds.
(g)tH)r Information relating to the nunber, experience,
and training of the enployees of the facility and—ef—theroral
I 4 . I I bt
regui+es—by—rute, including the nane and address of any

nursing hone with which the applicant or enpl oyees have been

affiliated through ownership or enploynent within 5 years of
the date of the application for a |icense ant—the—+ecord—of

afy—ermhat—convietiors—inAvelving—the—appt-cant—and—any
erHmrat—eonvi-etons—tRvelbving—an—enptoyee—+f—krowr—by—the
apptHeant—after—inguiring—of—the—enptoyee. The applicant nust

denonstrate that sufficient nunbers of qualified staff, by

training or experience, will be enployed to properly care for
the type and nunber of residents who will reside in the
facility.

(h) tg) Copies of any settlement entered into by the

applicant or any civil verdict or judgment involving the

applicant, rendered within the 10 years preceding the
application, relating to nedical negligence, violation of
residents' rights, or wongful death. As a condition of
licensure, the licensee agrees to provide to the agency copies
of any new settl enent, verdict, or judgnment involving the
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applicant, relating to such matters, within 30 days after
filing with the clerk of the court. The information required
in this paragraph shall be naintained in the facility's
licensure file and in an agency database which is avail able as
a public record

(5) The applicant shall furnish satisfactory proof of
financial ability to operate ant—eontduet the nursing hone in
accordance with the requirenents of this part and all rules
adopted under this part, and the agency shall establish
standards for this purpose, including standards for the

information required to be reported pursuant to paragraph

(2)(e). The agency al so shall establish docunentation

requi rements, to be conpleted by each applicant, that show
anticipated facility revenues and expenditures, the basis for
financing the anticipated cash-fl ow requirenents of the
facility, and an applicant's access to contingency financing.
(9) Effective on the effective date of this section

as a condition of licensure, each facility nust establish and

submit with its application a plan for quality assurance and

for conducting ri sk managenent.
Section 16. Section 400.102, Florida Statutes, is
anended to read:

400. 102 Action by agency against |icensee; grounds.--

(1) Any of the follow ng conditions shall be grounds
for action by the agency against a |licensee:

(a) An intentional or negligent act naterially
affecting the health or safety of residents of the facility;

(b) M sappropriation or conversion of the property of
a resident of the facility;

(c) Failure to followthe criteria and procedures
provi ded under part | of chapter 394 relating to the
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transportation, voluntary adnission, and involuntary
exam nation of a nursing hone resident;

(d) Violation of provisions of this part or rules
adopt ed under this part; e+

(e) Fraudulent altering, defacing, or falsifying any

nedi cal or other nursing hone record, or causing or procuring

any of these offenses to be comitted;

(f) A denonstrated pattern of deficient practice.

Deficiencies found during the first 6 nonths after a change of

ownership to an unrelated party shall not be counted toward a

pattern of deficient practice under this paragraph. The agency

may adopt rules to inplenent this paragraph

(g) Failure to pay any outstanding fines assessed hy

final agency order or fines assessed by the Health Care

Fi nanci ng Admi nistration pursuant to requirenents for federa

Medi care certification;

(h) Exclusion fromthe Medicare or Medicaid prograns;

(i)fe)y Any act constituting a ground upon which

application for a |icense may be deni ed.

(2) If the agency has reasonabl e belief that any of
such conditions exist, it shall take the follow ng action

(a) In the case of an applicant for original
licensure, denial action as provided in s. 400.121

(b) In the case of an applicant for relicensure or a
current |licensee, adninistrative action as provided in s.
400. 121 or injunctive action as authorized by s. 400. 125.

(c) In the case of a facility operating wi thout a
license, injunctive action as authorized in s. 400.125.

Agency action for violations of this section shall not
34
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precl ude agency action under s. 400.23(8).

Section 17. Subsections (4) through (10) are added to
section 400.118, Florida Statutes, to read:

400. 118 Quality assurance; early warning system

nmonitoring; rapid response teans; verification of nursing

staff; provision of care and services. --

(4) Each tine a staff person of the agency conducting

an inspection, an investigation of a conplaint, an unannounced

facility review, or a nonitoring visit under this part is in a

nursing hone facility, the staff person shall verify, record,

and report to the agency the nunber of certified nursing

assi stants, the nunber of |icensed practical nurses, and the

nunber of registered nurses on duty. The staff person shal

report the date and tine of the visit, and the facility census

at that tine, to the agency.

(5) Each resident nust receive and the facility nust

provide the necessary care and services to attain or maintain

t he hi ghest practicable physical, nental, and psychosoci al

wel | -being, in accordance with the conprehensi ve assessnent

and plan of care.

(a) Activities of daily living.--Based on the

conpr ehensi ve assessnent of a resident, the facility nust

ensure that:

1. The resident's abilities in activities of daily

living do not dimnish unless circunstances of the

individual's clinical condition denonstrate that di m nution

was unavoi dabl e. These abilities include the resident's

ability to bathe, dress, and groom transfer and anbul at e;

toilet; eat; and use speech, |anguage, or other functiona

communi cati on systens.

2. The resident is given the appropriate treatnent and
35
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services to maintain or inprove his or her abilities specified

i n subparagraph 1.

3. Aresident who is unable to carry out activities of

daily living receives the necessary services to maintain good

nutrition, grooning, and personal and oral hygiene.

(b) Vision and hearing.--To ensure that residents

receive proper treatnent and assistive devices to nmamintain

vision and hearing abilities, the facility nust, if necessary,

assi st the resident in nmaking appointnents with, and by

arranging for transportation to and from the office of a

practitioner specializing in the treatnent of vision or

hearing inpairnent or the office of a professiona

specializing in the provision of vision or hearing assistive

devi ces.
(c) Pressure sores.--Based on the conprehensive

assessnent of a resident, the facility nust ensure that a

resident who enters the facility w thout pressure sores does

not devel op pressure sores unless the individual's clinica

condi ti on denpnstrates that they were unavoi dable; and a

resi dent having pressure sores receives necessary treatnment

and services to pronote healing, prevent infection, and

prevent new sores from devel opi ng.

(d) Urinary incontinence.--Based on the conprehensive

assessnent of a resident, the facility nust ensure that a

resident who enters the facility without an indwelling

catheter is not catheterized unless the resident's clinica

conditi on denpnstrates that catheterizati on was necessary; and

a resident who is incontinent of bladder receives appropriate

treatnent and services to prevent urinary tract infections and

to restore as much nornmal bl adder function as possi bl e.

(e) Range of notion.--Based on the conprehensive
36
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assessnent of a resident, the facility nust ensure that a

resident who enters the facility without a limted range of

noti on does not experience reduction in range of notion unless

the resident's clinical condition denpnstrates that a

reduction in range of notion is unavoi dable; and a resident

with alinmted range of notion receives appropriate treatnent

and services to increase range of notion or to prevent further

decrease in range of notion

(f) Mental and psychosocial functioning.--Based on the

conpr ehensi ve assessnent of a resident, the facility nust

ensure that a resident who displays nmental or psychosoci al

adjustnent difficulty receives appropriate treatnent and

services to correct the assessed problem and a resident whose

assessnent did not reveal a nental or psychosoci al adjustnent

difficulty does not display a pattern of decreased soci al

interaction or increased wthdrawn, angry, or depressive

behavi ors, unless the resident's clinical condition

denonstrates that such a pattern was unavoi dabl e.

(g) Nasogastric tubes.--Based on the conprehensive

assessnent of a resident, the facility nust ensure that a

resi dent who has been able to eat enough alone or with

assistance is not fed by a nasogastric tube unless the

resident's clinical condition denpnstrates that use of a

nasogastric or gastrostony tube was unavoi dable; and the

resident receives the appropriate treatnent and services to

prevent aspiration pneunonia, diarrhea, voniting, dehydration

net abolic abnornalities, and nasal - pharyngeal ulcers and to

restore, if possible, normal eating skills.

(h) Accidents.--The facility nmust ensure that the

resi dents' environment renmains as free of accident hazards as

is possible and that each resident receives adequate
37
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supervi si on and assi stance devices to prevent accidents.

(i) Nutrition.--Based on the conprehensi ve assessnent

of aresident, the facility nmust ensure that a resident

nmai nt ai ns acceptabl e paraneters of nutritional status, such as

body wei ght and protein levels, unless the resident's clinica

condition denpnstrates that this is not possible, and receives

a therapeutic diet when there is a nutritional problem

(j) Hydration.--The facility nmust provide each

resident with sufficient fluid intake to maintain proper

hydrati on and heal th.

(k) Special needs.--The facility nust ensure that

residents receive proper treatnment and care for the foll ow ng

speci al services: injections; parenteral and enteral fl uids;

col ostony, ureterostony, or ileostony care; tracheostony care

tracheal suctioning; respiratory care; foot care; and

pr ost heses.
(1) Drug reginen.--

1. The facility nust ensure that a resident's drug

reginen is free fromunnecessary drugs. An unnecessary drug is

any drug when used in excessive doses, including duplicate

drug therapy; or for excessive duration; or wthout adequate

nonitoring; or w thout adequate indications for its use; or in

t he presence of adverse consequences which indicate the dose

shoul d be reduced or discontinued; or any conbi nati on of such

USES.

2. Based on a conprehensive assessnent of a resident,

the facility nust ensure that residents who have not used

anti psychotic drugs are not given these drugs unl ess

anti psychotic drug therapy is necessary to treat a specific

conditi on as di agnosed and docunented in the clinical record,;

and residents who use antipsychotic drugs recei ve gradual dose
38
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reductions, and behavioral interventions, unless clinically

contraindicated, in an effort to discontinue these drugs.

3. The facility nust ensure that a resident's drug

reginen is free of any significant nedication errors. The

facility nust ensure that the facility nedication error rate

is less than 5 percent.

(6) A resident who has not been adj udged i ncapacitated

shal|l be assisted to participate in the planning of al

nedi cal treatnent and in the devel opnent of the plan of care.

(7) A resident who refuses nedication, treatnent, or

ot her conponents of the plan of care shall be advised of the

potential consequences of such actions. The resident's refusa

shall be docunented in the nedical record

(8) The legal representative of a resident who has

been adj udged i ncapacitated and unable to nake deci si ons about

nedi cation, treatnent, or other conponents of the plan of care

nmust be infornmed in witing of the resident's proposed plan of

care and the consequences of refusal of nedication, treatnent,

or other conponents of the plan of care.

(9) If aresident refuses nedication, treatnent, or

ot her conponents of the plan of care, the nursing hone

facility nust continue to provide other services that the

resident agrees to, in accordance with the resident's plan of

care.

(10) Al refusals of nedication, treatnent, or other

conponents of the plan of care by the resident or his or her

| egal representative shall be acknow edged in witing and

si gned by the resident's physician
Section 18. Section 400.1183, Florida Statutes, is
created to read

400. 1183 Resi dent gri evance and conpl ai nt procedures. --
39
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(1) Every nursing hone nust have a grievance procedure

available to its residents and their fanmlies. The grievance

procedure nust i ncl ude:

(a) An explanation of howto pursue redress of a

gri evance or conplaint.

(b) The nanes, job titles, and tel ephone nunbers of

t he enpl oyees responsible for inplenenting the organi zation's

gri evance procedure. The list nust include the address and the

toll-free tel ephone nunbers of the onbudsnman and the agency.

(c) A sinple description of the process through which

a resident may, at any tine, contact the toll-free tel ephone

hotline of the onbudsman or the agency to report the

unr esol ved gri evance.

(d) A procedure for providing assistance to residents

who cannot prepare a witten grievance or conpl aint without

hel p.

(2) Each facility shall mmintain records of al

gri evances and shall report annually to the agency the total

nunber of grievances handl ed, a categorization of the cases

underlying the grievances, and the final disposition of the

gri evances.
(3) Each facility nust respond to the conpl aint or

grievance within a reasonable tine after its submi ssion

(4) The agency shall investigate any conpl ai nt or

gri evance at any tine.

(5) The agency shall inpose an adnministrative fine, in

accordance with s. 400.121, against a nursing hone facility

for nonconpliance with this section.

Section 19. Subsections (2) and (5) of section
400. 121, Florida Statutes, are anended, and subsections (7)
and (8) are added to said section, to read:
40
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400. 121 Deni al, suspension, revocation of |icense;
norat ori um on adm ssions; administrative fines; procedure;
order to increase staffing.--

(1) The agency may deny, revoke, or suspend a license
or inpose an administrative fine, not to exceed $500 per
violation per day, for a violation of any provision of s.
400.102(1). Al hearings shall be held within the county in
which the licensee or applicant operates or applies for a
license to operate a facility as defined herein.

(2) Except as provided in s. 400.23(8), a $500 fine
shal | be inposed for each violation of this part FThe—agerecy—

F e I . v I " ’
. bt . I ’ I bt
not—exceed—$500For—each—violation. Each day a violation of
this part occurs constitutes a separate violation and is

subject to a separate fine, but in no event may any fine
aggregate nore than $5,000. A fine nay be levied pursuant to
this section in lieu of and notwi thstandi ng the provisions of
s. 400. 23. Fines paid by—anynursinghore—factHty—t+icensee
wrder—thi-s—subseetion shall be deposited in the Resident
Protection Trust Fund and expended as provided in s. 400.063.

(5) An action taken by the agency to deny, suspend, or
revoke a facility's license uhtder—this—part, in which the
agency clainms that the facility owner or an enployee of the
facility has threatened the health, safety, or welfare of a
resident of the facility, shall be heard by the Division of
Adm ni strative Hearings of the Departnment of Managenent
Services within 120 days after receipt of the facility's
request for a hearing, unless the tine limtation is waived by
both parties. The administrative |aw judge nust render a
deci sion within 30 days after receipt of a proposed
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reconmended order. This subsection does not nodify the
requi rement that an administrative hearing be held within 90
days after a license is suspended under paragraph (4)(b).

(7) The agency may deny an application based on the

di scl osure of information required in s. 400.07(2)(e) if such

i nformati on denonstrates that any controlling interest has

been the subject of an adverse action by a regul atory

authority of any jurisdiction, including its agencies or

subdi vi sions, for a violation that would constitute a

violation under Florida law. The licensing authority's

acceptance of a relinquishnment of licensure, stipulation

consent order, or other settlenent, offered in response to or

in anticipation of the filing of charges agai nst the |licensee,

shal |l be construed as an adverse action against the |licensee.

If the adverse action solely involves the nanagenent conpany,

the applicant or licensee shall be given 30 days to repl ace

t he managenent conpany with a conpany that has not been the

subj ect of an adverse action as described in this subsection.

The agency nay adopt rules as necessary to inplenent this

subsecti on.
(8) Administrative proceedi ngs chal |l engi ng agency

| i censure enforcenent actions shall be reviewed on the basis

of the facts and conditions that resulted in the initial

agency acti on.
Section 20. Section 400.141, Florida Statutes, is
anended to read:

400. 141 Adnministration and nanagenent of nursing hone
facilities.--Every licensed facility shall conply with al
appl i cabl e standards and rul es of the agency and shall:

(1) Be under the administrative direction and charge
of a licensed adninistrator
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(2) Appoint a nedical director licensed pursuant to
chapter 458 or chapter 459 who neets the criteria established

by the Florida Medical Directors Associ ati on adopted by agency

rule. The agency may establish by rule nore specific criteria
for the appointnent of a nedical director

(3) Have avail able the regular, consultative, and
energency services of physicians |icensed by the state.

(4) Have sufficient nursing staff, on a 24-hour basis,

to provide nursing and related services to residents in order

to nmaintain the highest practicable physical, nental, and

psychosoci al well -being of each resident, as deternined by

resi dent assessnents and pl ans of care.

(5) Conduct initially and periodically a

conpr ehensi ve, accurate, standardi zed, reproducible assessnent

of each resident's functional capacity and care plans in

conformance with the federal regulations contained in Title 42

of the Code of Federal Regul ation. Each assessnent nust be

conducted or coordinated by a registered nurse who signs and

certifies the accuracy of the assessnent.

(6) Enploy registered nurses and licensed practica

nurses who are responsi ble for the proper practice of

prof essi onal nursing and practical nursing, respectively, in

accordance with chapter 464.

(7) Designate as the director of nursing or the

assi stant director of nursing persons who have had a | east 12

nont hs of experience in nursing service supervision or

admi ni stration, and education or work experience beyond the

mninumrequired for licensure in rehabilitative or geriatric

nursi ng, before assum ng responsibility for the total nursing

service programin a nursing hone.

(8) Designate as the charge nurse on duty a person who
43
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has the ability to recogni ze and respond to significant

changes in a resident's condition

(9)t4)y Provide for resident use of a conmunity
pharnmacy as specified in s. 400.022(1)(q). Any other law to
the contrary notw thstanding, a regi stered pharmaci st |icensed
in Florida, that is under contract with a facility |licensed
under this chapter, shall repackage a nursing facility
resident's bulk prescription nedication which has been
packaged by another pharnmacist licensed in any state in the
United States into a unit dose system conpatible with the
systemused by the nursing facility, if the pharnmacist is
requested to offer such service. To be eligible for
repackagi ng, a resident or the resident's spouse nust receive
prescription nedication benefits provided through a fornmer
enpl oyer as part of his or her retirenent benefits a qualified
pension plan as specified in s. 4972 of the Internal Revenue
Code, a federal retirenent program as specified under 5 CF. R
s. 831, or a long-termcare policy as defined in s.
627.9404(1). A pharmaci st who correctly repackages and
rel abel s the nedication and the nursing facility which
correctly adm nisters such repackaged nedi cati on under the
provi sions of this subsection shall not be held liable in any
civil or administrative action arising fromthe repackagi ng.
In order to be eligible for the repackagi ng, a nursing
facility resident for whomthe nedication is to be repackaged
shall sign an infornmed consent formprovided by the facility
whi ch includes an explanation of the repackagi ng process and
which notifies the resident of the imunities fromliability
provi ded herein. A pharnmaci st who repackages and rel abel s
prescription nedications, as authorized under this subsection
may charge a reasonable fee for costs resulting fromthe
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i mpl erentation of this provision.

(10) ¢5) Provide for the access of the facility
residents to dental and ot her health-rel ated services,
recreational services, rehabilitative services, and soci al
wor k services appropriate to their needs and conditions and
not directly furnished by the licensee. Wen a geriatric
outpatient nurse clinic is conducted in accordance with rul es
adopted by the agency, outpatients attending such clinic shal
not be counted as part of the general resident popul ation of
the nursing hone facility, nor shall the nursing staff of the
geriatric outpatient clinic be counted as part of the nursing
staff of the facility, until the outpatient clinic |oad
exceeds 15 a day.

(11) ¢6) Be all owed and encouraged by the agency to
provi de other needed services under certain conditions. If the
facility has a standard |icensure status, and has had no cl ass
| or class Il deficiencies during the past 2 years or has been
awarded a Gold Seal under the programestablished in s.

400. 235, it may be encouraged by the agency to provide
services, including, but not limted to, respite and adult day
services, which enable individuals to nove in and out of the
facility. A facility is not subject to any additiona
licensure requirenents for providing these services. Respite
care may be offered to persons in need of short-termor
tenmporary nursing honme services. Respite care nust be provided
in accordance with this part and rul es adopted by the agency.
However, the agency shall, by rule, adopt nodified
requi renments for resident assessnent, resident care plans,
resident contracts, physician orders, and other provisions, as
appropriate, for short-termor tenporary nursing hone
services. The agency shall allow for shared progranmi ng and
45
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staff in a facility which neets mni mum standards and offers
services pursuant to this subsection, but, if the facility is
cited for deficiencies in patient care, may require additiona
staff and prograns appropriate to the needs of service
reci pients. A person who receives respite care may not be
counted as a resident of the facility for purposes of the
facility's licensed capacity unless that person receives
24-hour respite care. A person receiving either respite care
for 24 hours or longer or adult day services nust be included
when cal culating mininumstaffing for the facility. Any costs
and revenues generated by a nursing hone facility from
nonresi dential progranms or services shall be excluded fromthe
cal cul ati ons of Medicaid per diens for nursing hone
institutional care reinbursenent.

(12)t#- If the facility has a standard |icensure
status or is a Gold Seal facility, exceeds mninum staffing
standards, and is part of a retirement conmunity that offers
ot her services pursuant to part |Il, part |V, or part V, be
allowed to share programm ng and staff. At the tine of
relicensure, a retirenment comunity that uses this option nust
denonstrate through staffing records that mninumstaffing
requirenents for the facility were exceeded.

(13)(8) Maintain the facility prem ses and equi pnent
and conduct its operations in a safe and sanitary manner

(14)¢9)y If the licensee furnishes food service,
provi de a whol esone and nourishing diet sufficient to neet
general |y accepted standards of proper nutrition for its
residents and provide such therapeutic diets as nay be
prescribed by attending physicians. In nmaking rules to
i mpl erent this subsection, the agency shall be guided by
st andar ds reconmended by nationally recogni zed professi ona
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groups and associ ations with know edge of dietetics.

(15) (16) Keep full records of resident adm ssions and
di scharges; nedical and general health status, including
nedi cal records, personal and social history, and identity and
address of next of kin or other persons who nmay have
responsibility for the affairs of the residents; and
i ndi vidual resident care plans including, but not limted to,
prescribed services, service frequency and duration, and
service goals. The records shall be open to inspection by the
agency.

(16) Mintain in the nedical record for each resident

a daily chart of certified nursing assistant services provided

to the resident. This record nmust be conpl eted

cont enporaneously with the delivery of care, by the certified

nursing assistant caring for the resident. This record nust

i ndi cate assistance with activities of daily living,

assi stance with eating, and assistance with drinking, and nust

record each offering of nutrition and hydration for those

resi dents whose plan of care or assessnent indicates a risk

for malnutrition or dehydration.

(17) ¢33y Keep such fiscal records of its operations
and conditions as nay be necessary to provide infornmation
pursuant to this part.

(18) (¥2) Furni sh copi es of personnel records for
enpl oyees affiliated with such facility, to any other facility
licensed by this state requesting this information pursuant to
this part. Such information contained in the records may
include, but is not limted to, disciplinary matters and any
reason for termnation. Any facility rel easing such records
pursuant to this part shall be considered to be acting in good
faith and may not be held liable for informati on contained in
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such records, absent a showing that the facility maliciously
fal sified such records.

(19) (33) Publicly display a poster provided by the
agency containing the nanes, addresses, and tel ephone nunbers
for the state's abuse hotline, the State Long-Term Care
Onbudsman, the Agency for Health Care Admi nistration consuner
hotline, the Advocacy Center for Persons with Disabilities
the Florida Statew de Advocacy Council, and the Medicaid Fraud
Control Unit, with a clear description of the assistance to be
expected from each.

(20) Subnmit to the agency information specified in s.

400. 071(2) relating to managenent conpani es within 30 days

after the effective date of a nmanagenent agreenent.

(21) Subnit to the agency by February 1 and August 1

of each year and as otherw se requested by the agency

information regarding staff-to-resident ratios, staff

turnover, and staff stability of the facility, with respect to

certified nursing assistants, registered nurses, |icensed

nurses, the director of nursing, and the facility

admi ni strator. For purposes of this reporting:

(a) Staff-to-resident ratio is based on the

requi rements established pursuant to s. 400.23(3)(a) and

appl i cabl e rul es.

(b) Staff turnover shall be calculated fromthe nost

recent 12-nonth period ending on the 1st workday of the nost

recent cal endar quarter prior to submission of the

information. The turnover rate nust be conputed quarterly,

with the annual rate being the cumul ative sumof the quarterly

rates. The fornula to determ ne the turnover rate shall be the

total nunber of term nations or separations of nonprobationary

enpl oyees from enpl oynent divided by the total nunber of staff
48
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enpl oyed at the end of the period for which the rate is

conput ed, expressed as a percent.

(c) Staff turnover shall be reported as one total

figure including staff of all classes and shall be reported by

the followi ng categories: certified nursing assistants,

dietitians, licensed practical nurses, regi stered nurses,

noncertified nursing assistants working for the all owed 4

nont hs before certification, therapists, social services

staff, recreation staff, activity staff, adnmnistrative

support personnel, managers, dietary aides, cooks, naintenance

personnel, custodi al personnel, and any ot her category of

staff necessary for the facility.

(d) The fornula for determining staff stability is the

total nunber of enpl oyees that have been enpl oyed for over 12

nont hs divided by the total nunber of enpl oyees enpl oyed at

the end of the npbst recent cal endar quarter, expressed as a

per cent age.
(22) Report nonthly the nunber of vacant beds in the

facility that are available for resident occupancy on the day

the infornmation is reported.

(23) Subnmit to the agency copies of any settlenent,

civil verdict, or judgnent relating to nedical negligence,

violation of residents' rights, or wongful death. Copies mnust

be subnitted to the agency within 30 days after the filing

with the clerk of the court. The infornmation required in this

subsection shall be naintained in the facility's |licensure

file and in an agency dat abase which is available as a public

record.

Facilities that have been awarded a Gold Seal under the
program established in s. 400.235 may develop a plan to
49

iginal & 9 copies 05/01/01
02: 55 pm 01202- 0100- 953807




© 00 N o O M W DN P

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O U0 BM WNIERERPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng
Anmendnent No. (for drafter's use only)

provide certified nursing assistant training as prescribed by
federal regulations and state rules and may apply to the
agency for approval of its program

Section 21. Section 400.1413, Florida Statutes, is
created to read

400. 1413 Internal risk managenent and quality

assurance program - -

(1) Every licensed facility shall, as part of its

adm ni strative functions, establish an internal risk

nmanagenent and quality assurance program the purpose of which

is to assess patient care practices, review and act on

facility quality indicators, maintain and review facility

i ncident reports, correct deficiencies cited by the agency,

resolve resident grievances, and devel op plans of action to

correct and respond quickly to identified quality

defi ci enci es.

(2) The internal risk managenent and qual ity assurance

programis the responsibility of the facility adm ni strator

(3) The owner of the nursing hone shall establish

policies and procedures to inplenment the internal risk

managenent and qual ity assurance program which includes:

(a) The investigation and anal ysis of the frequency

and causes of general categories and specific types of adverse

incidents involving or affecting residents.

(b) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not linmted to:

1. Risk managenent and risk prevention education and

training of all nonphysician personnel as foll ows:

a. Such education and training of all nonphysician

personnel as part of their initial orientation; and
50
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b. At least 3 hours of such education and training

annually for all nonphysician personnel in both clinical areas

and provision of resident care.

2. The analysis of resident grievances that relate to

resident care and the quality of clinical services.

3. The devel oprment and i npl enentati on of an incident

reporting systembased upon the affirmative duty of all health

care providers and all agents and enpl oyees of the facility to

report adverse incidents to the risk nanager

(4) In addition to the program nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of adverse incidents to residents and

violations of residents' rights shall be encouraged and their

i npl erentation and operation facilitated.

(5) Each internal risk managenent and quality

assurance program shall include the use of incident reports to

be filed with the risk manager and the facility adm ni strator

The risk nmanager shall have free access to all nedical records

of the licensed facility. As a part of each internal risk

managenent and qual ity assurance program the incident reports

shal |l be used to devel op categories of incidents which

identify problemareas. Once identified, procedures shall be

adj usted to correct the problem areas.

(6) The nursing hone shall report adverse incidents to

the agency in a tinely manner

(7) For purposes of report to the agency pursuant to

this section, the term"adverse incident" neans:

(a) An event over which facility personnel could

exercise control and which is associated in whole or in part

with clinical intervention, rather than the condition for

whi ch such i nterventi on occurred, and which results in one of
51
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the following injuries:
1. Death.
2. Brain or spinal danage

3. Permanent disfigurenent.

4. Fracture or dislocation of bones or joints.

5. Aresulting lintation of neurol ogical, physical

or sensory function.

6. Any condition that required nedical attention to

whi ch the patient has not given his or her inforned consent,

including failure to honor advanced directives.

7. Any condition that required the transfer of the

patient, within or outside the facility, to a unit providing a

nore acute | evel of care due to the adverse incident, rather

than the resident's condition prior to the adverse incident.

(b) Abuse, neglect, or exploitation as defined in s.
415.102.
(c) Abuse, neglect, or harmas defined in s. 39.01

(d) Resident el openent.

(e) Events reported to | aw enforcenent.

(8)(a) Each licensed facility subject to this section

shall submit an annual report to the agency on a form

devel oped by the agency summari zing the incident reports that

have been filed in the facility for that year. The report

shal | i ncl ude:

1. The total nunber of adverse incidents.

2. Alisting, by category, of the types of adverse

i ncidents and the nunber of incidents occurring within each

cat egory.
3. Types of liability clains filed based on an adverse

i ncident or reportable injury.

4., Disciplinary action taken agai nst staff,
52
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categorized by type of staff involved.

5. The facility's failure to conply with state nini num

staffing requirenents.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, chapter 464, or chapter 466
shal |l be reviewed by the agency. The agency shall determ ne

whet her any of the incidents potentially involved conduct by a

health care professional who is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply.
(c) The report subnitted to the agency shall al so

contain the nane of the person responsible for risk nmanagenent

in the facility.

(9)(a) The licensed facility shall notify the agency

within 1 business day after the occurrence of any of the

fol | owi ng:
1. The death of a patient.

2. Aleged nistreatnent of a patient by a certified

nursi ng assistant or |licensed nurse.

3. Resident el openent.

4., Events reported to | aw enforcenent.

5. The facility's failure to conply with state nini num

staffing requirenents.

(b) The notification nmust be made in witing and be

provided by facsinile device or overnight nmail delivery. The

notification nust include information regarding the identity

of the affected resident, the type of adverse incident, the

initiation of an investigation by the facility, and whet her

the events causing or resulting in the adverse incident

represent a potential risk to other residents.
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(c) The agency may investigate, as it deens

appropriate, any such incident and prescribe neasures that

nmust or nay be taken in response to the incident. The agency

shall review each incident and determ ne whether it

potentially involved conduct by the health care professiona

who is subject to disciplinary action, in which case the

provisions of s. 456.073 shall apply.

(10) The agency shall have access to all |icensed

facility records necessary to carry out the provisions of this

secti on.
(11) The agency shall review, as part of its licensure

i nspection process, the internal risk managenent and quality

assurance programat each licensed facility regulated by this

section to deterni ne whet her the program neets standards

established in statutes and rules, whether the programis

bei ng conducted in a nmanner designed to reduce the incidence

and severity of adverse incidents, and whether the facility is

reporting adverse incidents as required.

(12) There shall be no nonetary liability on the part

of, and no cause of action for damages shall arise against,

any risk manager licensed under s. 395.10974, for the

i npl erentation and oversight of the internal risk nanagenent

and quality assurance programin a facility |licensed under

this chapter as required by this section, or for any act or

proceedi ng undertaken or perforned within the scope of the

functions of such internal risk nanagenent and quality

assurance program if the risk nmanager acts without

i ntentional fraud.

(13) If the agency, through its receipt of the annua

reports prescribed in this chapter or through any

i nvestigation, has a reasonable belief that conduct by a staff
54
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nmenber or enployee of a licensed facility is grounds for

di sciplinary action by the appropriate regulatory board, the

agency shall report this fact to such regul atory board.
Section 22. Section 400.1415, Florida Statutes, is
anended to read:

400. 1415 Patient records; penalties for alteration.--

(1) Any person who fraudulently alters, defaces, or
falsifies any nedical or other nursing hone record, or causes
or procures any of these offenses to be committed, conmmits a
m sdeneanor of the second degree, punishable as provided in s.
775.082 or 775.083. Any such offense at a facility shall be
subject to a class | citation and fine pursuant to s.
400. 23(8). Any person authorized under s. 400.19 to enter a
nursing hone facility who detects or reasonably suspects such

of fense has occurred nust i mediately report such infornmation

to the local | aw enforcenent agency and state attorney.

(2) A conviction under subsection (1) is also grounds
for restriction, suspension, or termnation of |icense
privil eges.

(3) The director of nursing and the |licensed nursing

hone administrator at the facility shall be referred to their

respective licensure boards for disciplinary review when a

staff person is convicted under subsection (1).

(4) A conviction or finding by the agency under

subsection (1) is also grounds for an i nmedi ate noratori um on

adni ssi ons.
Section 23. Subsection (4) of section 400.19, Florida
Statutes, is anended to read:
400.19 Right of entry and inspection.--
(4) The agency shall conduct unannounced onsite
facility reviews following witten verification of |icensee
55
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nonconpliance in instances in which a |ong-term care onbudsnan
council, pursuant to ss. 400.0071 and 400. 0075, has received a
conpl ai nt and has docunented deficiencies in resident care or
in the physical plant of the facility that threaten the
health, safety, or security of residents, or when the agency
docunents through inspection that conditions in a facility
present a direct or indirect threat to the health, safety, or
security of residents. However, the agency shall conduct foeur
er—fore unannounced onsite reviews every 3 nonths to withia—a
2-roenth—periot—of each facility while it whieh has a

conditional licensure status. Deficiencies related to physica

pl ant do not require followp reviews after the agency has
determ ned that correction of the deficiency has been
acconplished and that the correction is of the nature that
conti nued conpliance can be reasonably expected.

Section 24. Paragraph (a) of subsection (5) of section
400. 191, Florida Statutes, is anended to read:

400.191 Availability, distribution, and posting of
reports and records. --

(5) Every nursing honme facility |icensee shall

(a) Post, in a sufficient nunber of proni nent
positions in the nursing hone so as to be accessible to al
residents and to the general public:;

1. A concise summary of the |ast inspection report
pertaining to the nursing home and issued by the agency, with
references to the page nunbers of the full reports, noting any
deficiencies found by the agency and the actions taken by the
licensee to rectify such deficiencies and indicating in such
summari es where the full reports may be inspected in the
nur si ng hone.

2. A copy of the nbst recent version of the Florida
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Nur si ng Home Qui de Watch Li st.
Section 25. Subsection (2) of section 400.211, Florida
Statutes, is anended, and subsection (4) is added to said

section, to read

400. 211 Persons enpl oyed as nursing assistants;
certification requirenent. --

(2) The follow ng categories of persons who are not
certified as nursing assistants under part Il of chapter 464
may be enployed as a nursing assistant by a nursing facility

for a period of 4 nonths:

(a) Persons who are enrolled in, or have conpleted, a
st at e- approved nursing assi stant program of

(b) Persons who have been positively verified as
actively certified and on the registry in another state and
who have not been found to have been convicted of or entered a

pl ea of nolo contendere or guilty to abuse, neglect, or

exploitation in another state, regardl ess of adjudication wth
no—fHndings—oef—abuse; or

(c) Persons who have prelinmnarily passed the state's

certification exam

The certification requirenment nust be net within 4 nonths
after initial enploynent as a nursing assistant in a |icensed
nursing facility.

(4) \When enployed in a nursing honme facility for a

12-month period or longer, a certified nursing assistant, to

mai ntain certification, shall subnit to a perfornance review

every 12 nonths and shall be given regul ar inservice education

based on the outcone of such review. The inservice training

shall be provided by the facility and nust:

(a) Be sufficient to ensure the continuing conpetence
57
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of the certified nursing assistant, but nust be no | ess than

18 hours per year

(b) Include, at a mini num

1. Assisting residents with eating and proper feeding

t echni ques.
2. Principles of adequate hydrati on.

3. Assisting and responding to the cognitively

impaired residents or residents with difficult behaviors.

4, Caring for resident at the end of life.

5. Recogni zi ng changes that place a resident at risk

for pressure ulcers and falls.

(c) Address areas of weakness as determined in the

certified nursing assistant's performance reviews and nay

address the special needs of residents as determ ned by the

nursing hone facility staff.
Section 26. Subsections (2), (3), (7), and (8) of
section 400.23, Florida Statutes, are anended, and subsecti on

(10) is added to said section, to read:

400. 23 Rules; evaluation and deficiencies; |icensure
status. --

(2) Pursuant to the intention of the Legislature, the
agency, in consultation with the Departnent of Health and the
Departnent of Elderly Affairs, shall adopt and enforce rul es
to inplenment this part, which shall include reasonabl e and
fair standards and procedures rel ati ng eri+teriai+nretation
to:

(a) The location and construction of the facility;
including fire and |life safety, plunbing, heating, cooling,
lighting, ventilation, and other housing conditions which wll
ensure the health, safety, and confort of residents, including
an adequate call system The agency shall establish standards
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for facilities and equi pnent to increase the extent to which
new facilities and a new wing or floor added to an existing
facility after July 1, 1999, are structurally capable of
serving as shelters only for residents, staff, and fanilies of
residents and staff, and equi pped to be self-supporting during

and i medi ately followi ng disasters. The—ageney—shat—work
DINPICITY . I I " I I
I ol I 1 . e
: e . . o I e
extsting—tacitHti+es—I n naki ng such rules, the agency shall be

gui ded by criteria recommended by nationally recognized
r eput abl e professional groups and associations with know edge
of such subject matters. The—agency—shaH—update—or—revise
steh—ertterta—as—theneed—ar+ses—Al | nursing hones nust
conply with those lifesafety code requirenents and buil di ng
code standards applicable at the tinme of approval of their
construction plans. The agency nmay require alterations to a
building if it determ nes that an existing condition
constitutes a distinct hazard to life, health, or safety. The
agency shall adopt fair and reasonable rules setting forth
condi ti ons under which existing facilities undergoing
additions, alterations, conversions, renovations, or repairs
shall be required to conply with the npst recent updated or
revi sed standards.

(b) The nunber and qualifications of all personnel
i ncl udi ng managenent, nedical, nursing, and other professiona
personnel, and nursing assistants, orderlies, and support
personnel, having responsibility for any part of the care
gi ven residents.

(c) Al sanitary conditions within the facility and
its surroundings, including water supply, sewage disposal
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food handling, and general hygiene which will ensure the
health and confort of residents.

(d) The equi pnent essential to the health and wel fare
of the residents.

(e) A uniformaccounting system

(f) The care, treatnent, and mai ntenance of residents
and neasurenent of the quality and adequacy thereof,

consi stent with based—onrnrutes—developed—under—this—echapter
and the Omi bus Budget Reconciliation Act of 1987(Pub—+t—No—

afnt—Cher—Heatth-—Retated—Prograns)—Subti-t+e—C{Nur-sing—Hore
Referm, as anended.

(g) The preparation and annual update of a
conpr ehensi ve enmergency nmanagenent plan. The agency shal
adopt rules establishing minimumcriteria for the plan after
consultation with the Departnent of Comunity Affairs. At a
m ni nrum the rul es nust provide for plan conponents that
addr ess energency evacuation transportation; adequate
shel tering arrangenents; postdisaster activities, including
energency power, food, and water; postdisaster transportation
supplies; staffing; energency equi pnent; individua
identification of residents and transfer of records; and
responding to famly inquiries. The conprehensive energency

managenent plan is subject to review and approval by the |oca

ener gency nmanagenent agency. buringits—review—thetocal
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ptan— The | ocal energency managenent agency shall conplete
its review within 60 days and either approve the plan or
advise the facility of necessary revisions.

(h) The inplenentation of the consuner satisfaction

surveys required under s. 400.0225; the availability,

di stribution, and posting of reports and records required

under s. 400.191; and the Gold Seal program established under
s. 400. 235.
(i) An adequate quality assurance process and risk

managenment procedure.

(3) (a)1. The agency—shatH—adopt—r+utes—providingfor

the mninumstaffing requirenents for direct care staff

adr-stng—horres—These—treguirenents shall include, for each

nursi ng horme faeitity, a mnimmcertified nursing assistant

staffing of 2.9 hours per resident per day, with no single

shift having |l ess than one certified nursing assistant per 15

residents;and a mninmumlicensed nursing staffing of 1.0 hour
per resident per day, with no single shift having | ess than

one licensed nurse per 40 residents and 0.5 hours of

regi stered nurse staffing per resident per day. Each nursing

hone shall docunent —netuting—eventng—antdrght—shifts—and
I s I b » . F
decurrentat+on—of conpliance with staffing standards and post
dai | y——sanetions—for—viotation—-of——such—standards—and
reguirerents—for—dat-Hy—posting—of the nanes of staff on duty

for the benefit of facility residents and the public. Failure

to provide such posting daily constitutes a class ||

defi ci ency.

2. The agency shall recognize the use of |icensed
nurses for conpliance with mninmumstaffing requirenents for
certified nursing assistants, provided that the facility
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ot herwi se neets the mininumstaffing requirenents for |icensed
nurses and that the licensed nurses so recogni zed are
perforning the duties of a certified nursing assistant. Unl ess
ot herwi se approved by the agency, l|icensed nurses counted
towards the mininmumstaffing requirenents for certified
nursi ng assistants nust exclusively performthe duties of a
certified nursing assistant for the entire shift and shall not
al so be counted towards the mninmumstaffing requirenents for
i censed nurses.

3. If the agency approved a facility's request to use
a licensed nurse to performboth |Iicensed nursing and
certified nursing assistant duties, the facility nust allocate
the anount of staff tinme specifically spent on certified
nursing assistant duties for the purpose of docunenting
conpliance with mninumstaffing requirenents for certified
and licensed nursing staff. In no event may the hours of a
licensed nurse with dual job responsibilities be counted
tw ce.

4, A nursing facility that has failed to conply with

state minimumstaffing requirenents 2 days out of any 7-day

period shall be prohibited from accepti ng new adni ssions unti

such tine as the facility has achi eved the nmni num staffing

requirenents for a period of 7 consecutive days. For purposes

of this subparagraph, any person who was a resident of the

facility and was absent fromthe facility for the purpose of

receiving nedical care at a separate |location or was on a

| eave of absence shall not be considered a new adm ssion.

Failure to i npose such an adni ssions noratoriumconstitutes a

class | deficiency.

(b) The agency shall adopt rules to allow properly
trained staff of a nursing facility, in addition to certified
62
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nursing assistants and |icensed nurses, to assist residents
with eating. The rules shall specify the mnimumtraining
requi rements and shall specify the physiological conditions or
di sorders of residents which would necessitate that the eating
assi stance be provided by nursing personnel of the facility.
Nonnursi ng staff providing eating assistance to residents
under the provisions of this subsection shall not count
towards conpliance with mni rum staffing standards.

(c) Licensed practical nurses |icensed under chapter
464 who are providing nursing services in nursing hone
facilities under this part may supervise the activities of
other licensed practical nurses, certified nursing assistants,
and ot her unlicensed personnel providing services in such
facilities in accordance with rul es adopted by the Board of
Nur si ng.

(7) The agency shall, at |east every 15 nonths,
evaluate all nursing hone facilities and nmake a deternination
as to the degree of conpliance by each |icensee with the
establ i shed rul es adopted under this part as a basis for
assigning a licensure status to that facility. The agency
shal | base its evaluation on the npbst recent inspection
report, taking into consideration findings fromother official
reports, surveys, interviews, investigations, and inspections.
The agency shall assign a licensure status of standard or
conditional to each nursing hone.

(a) A standard licensure status neans that a facility
has no class | or class Il deficiencies, has corrected al

class Il deficiencies within the tine established by the

agency,—ant—s—in—substantial——conpH-ance—at—the—tine—of—the
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(b) A conditional licensure status neans that a
facility, due to the presence of one or nore class | or class
Il deficiencies, or class |1l deficiencies not corrected
within the tinme established by the agency, is not in
substantial conpliance at the tine of the survey with criteria
establ i shed under this part, with rules adopted by the agencyr

the facility has no class I, class Il, or class ||

defi ci enci es ecores—into—substantial—~conptHanee at the tine of

the foll owup survey, a standard |icensure status nay be

assi gned.

(c) In evaluating the overall quality of care and
services and deternining whether the facility will receive a
conditional or standard |icense, the agency shall consider the
needs and linmtations of residents in the facility and the
results of interviews and surveys of a representative sanpling
of residents, famlies of residents, onbudsman council nenbers
in the planning and service area in which the facility is
| ocat ed, guardi ans of residents, and staff of the nursing hone
facility.

(d) The current licensure status of each facility nust
be indicated in bold print on the face of the license. A list
of the deficiencies of the facility shall be posted in a

prom nent place that is in clear and unobstructed public view
64
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at or near the place where residents are being adnitted to
that facility. Licensees receiving a conditional |icensure
status for a facility shall prepare, within 10 worki ng days
after receiving notice of deficiencies, a plan for correction

of all deficiencies and shall subnmit the plan to the agency
for approval. €Correction—of—atH—defecirenctres—wthinthe

thi-s—part-—

(e) Each licensee shall post its license in a
prom nent place that is in clear and unobstructed public view
at or near the place where residents are being adnitted to the
facility.

(f) Net—tater—than—Jandvary—1,—1994,-The agency shal
adopt rules that:

1. Establish uniformprocedures for the eval uation of
facilities.

2. Provide criteria in the areas referenced in
par agraph (c).

3. Address other areas necessary for carrying out the
intent of this section.

(8) The agency shall adopt rules to provide that, when
the criteria established under subsection (2) are not nmet,
such deficiencies shall be classified according to the nature
and scope of the deficiency. The scope of the deficiency shal

be cited as isolated, patterned, or w despread. An isolated

deficiency is a deficiency affecting one or a very limted

nunber of residents or involving one or a very limted nunber

of staff, or a situation that occurred only occasionally or in
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a very limted nunber of locations. A patterned deficiency is

a deficiency where nore than a very limted nunber of

residents are affected or nore than a very limted nunber of

staff are involved, or the sane resident or residents have

been affected by repeated occurrences of the sane deficient

practice, or a situation that has occurred in several

| ocations; provided that the effect of the deficient practice

is not found to be pervasive throughout the facility. A

wi despread deficiency is a deficiency in which the probl ens

causi ng the deficiency are pervasive throughout the facility

or represent systenic failure that affected or has the

potential to affect a large portion of all of the facility's

resi dents. The agency shall indicate the classification on the
face of the notice of deficiencies as foll ows:

(a) Cdass | deficiencies are those which the agency
determ nes present a situation in which i nmediate corrective

action is necessary because the facility's nonconpliance has

caused, or is likely to cause, serious injury, harm

i mpai rnent, or death to a resident receiving care in a

facility an—t+rmmnrent—danger—to—the+residents—or—guests—of—the
. I it I ol babit I I I

or—sertous—physteat—harmwoutd—+esu-t—therefroem The condition

or practice constituting a class | violation shall be abated

or elimnated i Mmediately, unless a fixed period of tine, as
determ ned by the agency, is required for correction
Netwi-thstanding—s—400—1242)-A class | deficiency is subject
to a civil penalty of $5,000 for an isolated deficiency,
$10, 000 for a patterned deficiency, and $15,000 for a

wi despread defici ency in—an—anpunt—not—tess—than—$5,000—and

not—exceeding—$25,-000For—each—and—every—defieteney. A fine

shal | ray be | evied notw thstanding the correction of the
66
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defici ency.
(b) dass Il deficiencies are those which the agency
determ nes have conpronised the resident's ability to maintain

or reach his or her highest practicable physical, nental, and

psychosoci al well-being as defined by an accurate and

conpr ehensi ve resi dent assessnent, plan of care, and provision

of servi ces have—a—di+reet—or—inmediateretationship—to—the

heatth——safety—or——security—of—thenursing—hore—faciity
restdents—ether—than—<class—t+—defieienetes. A class ||

deficiency is subject to a civil penalty of $2,500 for an

i sol ated deficiency, $5,000 for a patterned deficiency, and

$7,500 for a w despread deficiency ia—an—anrpunt—rmot—tess—than

rs—a—repeated—offense. A fine shall be |evied notw thstandi ng

the correction of the deficiency.

(c) dass IIl deficiencies are those which the agency
determines result in no nore than mnimal physical, nental, or

psychosoci al disconfort to the resident or have nini na

potential to conpronise the resident's ability to nmaintain or

reach his or her highest practicable physical, nmental, or

psychosocial well-being as defined by an accurate and

conpr ehensi ve resi dent assessnent, plan of care, and provision
of servi ces to—have—an—indireect—or—potentiat—retationship—to
he—heatth F ’ . ey . I it
o ’ I I I I ot iei Ces. A
class Il deficiency shall be subject to a civil penalty of

$1,000 for an isol ated deficiency, $2,000 for a patterned
67
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deficiency, and $3,000 for a wi despread deficiency not—tess
than—$500—and—not—exceeding—$2,500for—each—and—every
def+eteney. A citation for a class Il deficiency shal
specify the tinme within which the deficiency is required to be

corrected. If a class IIl deficiency is corrected within the
time specified, no civil penalty shall be inposed, unless it
is a repeated offense.

(d) dass |V deficiencies are those which the agency

determ nes involve no actual harm but do not constitute a

class Il deficiency. A class |V deficiency shall be

docunented in the agency's survey results and may be required

to be corrected within a tine specified by the agency. No

civil penalty shall be inposed. If the class IV deficiency is

an isolated deficiency, no plan of correction is required.

The fine anount shall be doubled for each class | or class |

deficiency if the facility was previously cited for one or

nore class | or class Il deficiencies during or since its | ast

annual inspection.

(10) The agency nust submt a report annually to the

Legi sl ature that sunmmari zes the i nformati on regarding

staff-to-resident ratios, staff turnover, and staff stability

reported by nursing hone facilities pursuant to s.
400. 141(21).

Section 27. Subsection (3) of section 400.241, Florida
Statutes, is anended to read:

400. 241 Prohibited acts; penalties for violations.--

(3) It is unlawful for any person, long-termcare
facility, or other entity to willfully interfere with the
unannounced i nspecti ons mandated by s. 400. 0073 or s.

400.19(3). Alerting or advising a facility of the actual or
68

iginal & 9 copies 05/01/01
02: 55 pm 01202- 0100- 953807




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

HOUSE AMENDVMENT
710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng
Anmendnent No. (for drafter's use only)

approxi mate date of such inspection shall be a per se
violation of this subsection

(4) A violation of any provision of this part or of
any mni mum standard, rule, or regulation adopted pursuant
thereto constitutes a mi sdeneanor of the second degree,
puni shabl e as provided in s. 775.082 or s. 775.083. Each day
of a continuing violation shall be considered a separate
of f ense.

Section 28. Paragraph (b) of subsection (3) of section
400. 407, Florida Statutes, is anended to read:

400. 407 License required; fee, display.--

(3) Any license granted by the agency nust state the
maxi nrum resi dent capacity of the facility, the type of care
for which the license is granted, the date the license is
i ssued, the expiration date of the |icense, and any other
i nformati on deened necessary by the agency. Licenses shall be
i ssued for one or nore of the follow ng categories of care:
standard, extended congregate care, limted nursing services,
or linmted nmental health.

(b) An extended congregate care |icense shall be
issued to facilities providing, directly or through contract,
servi ces beyond those authorized in paragraph (a), including
acts perforned pursuant to part | of chapter 464 by persons
| i censed thereunder, and supportive services defined by rule
to persons who otherwi se would be disqualified fromcontinued
residence in a facility licensed under this part.

1. In order for extended congregate care services to
be provided in a facility licensed under this part, the agency
must first determne that all requirenents established in | aw
and rule are met and nust specifically designate, on the
facility's license, that such services nmay be provided and
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whet her the designation applies to all or part of a facility.
Such designation may be nade at the tinme of initial |icensure
or biennial relicensure, or upon request in witing by a
|icensee under this part. Notification of approval or denial
of such request shall be nmade within 90 days after receipt of
such request and all necessary docunentation. Existing
facilities qualifying to provide extended congregate care
services nust have maintained a standard |icense and may not
have been subject to adm nistrative sanctions during the
previous 2 years, or since initial licensure if the facility
has been licensed for less than 2 years, for any of the
fol |l owi ng reasons:

a. Avclass | or class Il violation

b. Three or nore repeat or recurring class II
viol ations of identical or sinilar resident care standards as
specified in rule fromwhich a pattern of nonconpliance is
found by the agency;

c. Three or nore class Ill violations that were not
corrected in accordance with the corrective action plan
approved by the agency;

d. Violation of resident care standards resulting in a
requi rement to enploy the services of a consultant pharmaci st
or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility under this part in which the applicant for an
ext ended congregate care license has at |east 25 percent
ownership interest; or

f. Inposition of a noratoriumon adm ssions or
initiation of injunctive proceedings.

2. Facilities that are licensed to provide extended
congregate care services shall nmaintain a witten progress
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report on each person who receives such services, which report
descri bes the type, anount, duration, scope, and outcone of
services that are rendered and the general status of the
resident's health. A registered nurse, or appropriate
desi gnhee, representing the agency shall visit such facilities
at least two tinmes a year to nonitor residents who are
recei ving extended congregate care services and to deternine
if the facility is in conpliance with this part and with rules
that relate to extended congregate care. One of these visits
may be in conjunction with the regul ar biennial survey. The
monitoring visits may be provided through contractua
arrangenents with appropriate community agencies. A
regi stered nurse shall serve as part of the teamthat
biennially inspects such facility. The agency nmay wai ve one of
the required yearly nonitoring visits for a facility that has
been licensed for at |east 24 nonths to provi de extended
congregate care services, if, during the biennial inspection
the registered nurse deternines that extended congregate care
services are being provided appropriately, and if the facility
has no class | or class Il violations and no uncorrected cl ass
Il violations. Before such decision is nade, the agency shal
consult with the long-termcare onbudsman council for the area
in which the facility is located to determne if any
conpl ai nts have been made and substanti ated about the quality
of services or care. The agency nmay not waive one of the
required yearly nonitoring visits if conplaints have been nade
and substanti at ed.

3. Facilities that are |icensed to provide extended
congregate care services shall:

a. Denopnstrate the capability to neet unantici pated
resi dent service needs.

71

iginal & 9 copies 05/01/01
02: 55 pm 01202- 0100- 953807




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

HOUSE AMENDVMENT
710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng
Anmendnent No. (for drafter's use only)

b. Ofer a physical environment that pronotes a
honel i ke setting, provides for resident privacy, pronotes
resi dent independence, and allows sufficient congregate space
as defined by rule.

c. Have sufficient staff available, taking into
account the physical plant and firesafety features of the
building, to assist with the evacuation of residents in an
ener gency, as necessary.

d. Adopt and follow policies and procedures that
maxi n ze resident independence, dignity, choice, and
deci sionmaking to pernmit residents to age in place to the
extent possible, so that noves due to changes in functiona
status are mnimzed or avoided.

e. Alowresidents or, if applicable, a resident's
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
devel opi ng service plans, and share responsibility in
deci si onnaki ng.

f. Inplenent the concept of managed ri sk

g. Provide, either directly or through contract, the
services of a person licensed pursuant to part | of chapter
464.

h. 1In addition to the training mandated in s. 400. 452,
provide specialized training as defined by rule for facility
staff.

4. Facilities licensed to provide extended congregate
care services are exenpt fromthe criteria for continued
residency as set forth in rules adopted under s. 400. 441.
Facilities so licensed shall adopt their own requirenents
wi thin guidelines for continued residency set forth by the
departnment in rule. However, such facilities nmay not serve
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residents who require 24-hour nursing supervision. Facilities
licensed to provide extended congregate care services shal
provide each resident with a witten copy of facility policies
gover ni ng adni ssion and retention

5. The primary purpose of extended congregate care
services is to allow residents, as they becone nore inpaired,
the option of remaining in a famliar setting fromwhich they
woul d ot herwi se be disqualified for continued residency. A
facility licensed to provide extended congregate care services
may al so adnmit an individual who exceeds the adm ssion
criteria for a facility with a standard license, if the
i ndividual is determnined appropriate for adm ssion to the
ext ended congregate care facility.

6. Before admission of an individual to a facility
licensed to provide extended congregate care services, the
i ndi vi dual nust undergo a nedical exam nation as provided in
s. 400.426(#)yand the facility nust develop a prelinminary
service plan for the individual

7. Wien a facility can no | onger provide or arrange
for services in accordance with the resident's service plan
and needs and the facility's policy, the facility shall nake
arrangenents for relocating the person in accordance with s.
400. 428(1) (k).

8. Failure to provide extended congregate care
services may result in denial of extended congregate care
i cense renewal .

9. No later than January 1 of each year, the
departnent, in consultation with the agency, shall prepare and
submt to the Governor, the President of the Senate, the
Speaker of the House of Representatives, and the chairs of
appropriate legislative conmttees, a report on the status of,
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and recommendations rel ated to, extended congregate care
services. The status report nust include, but need not be
limted to, the following information

a. A description of the facilities licensed to provide
such services, including total nunber of beds |icensed under
this part.

b. The nunmber and characteristics of residents
recei ving such services.

c. The types of services rendered that could not be
provi ded through a standard |icense.

d. An analysis of deficiencies cited during biennial
i nspections.

e. The nunber of residents who required extended
congregate care services at adm ssion and the source of
adni ssi on.

f. Recomendations for statutory or regulatory
changes.

g. The availability of extended congregate care to
state clients residing in facilities licensed under this part
and in need of additional services, and recommendati ons for
appropriations to subsidize extended congregate care services
for such persons.

h. Such other information as the departnent considers
appropri at e.

Section 29. Subsections (4) through (11) of section
400. 426, Florida Statutes, are renunbered as subsections (5)
t hrough (12), respectively, and a new subsection (4) is added
to said section to read

400. 426 Appropri ateness of placenents; daily record of

care; exam nations of residents.--

(4) Each facility shall maintain in the care records
74
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for each resident a daily chart of activities of daily |iving

care provided to a resident. This record nust be conpl et ed

cont enporaneously with the delivery of care by the caregiver

and include the date of care and the initials or signature of

the caregiver. These records shall be nade available to the

resident or his or her guardi an upon request within 7 days of

the request. These records shall be namintained by the facility

for a period of not less than 5 years.

Section 30. Paragraph (k) of subsection (1) of section
400.428, Florida Statutes, is anended to read:

400. 428 Resident bill of rights.--

(1) No resident of a facility shall be deprived of any
civil or legal rights, benefits, or privileges guaranteed by
| aw, the Constitution of the State of Florida, or the
Constitution of the United States as a resident of a facility.
Every resident of a facility shall have the right to:

(k) At |east 45 36 days' notice of relocation or
ternm nation of residency fromthe facility unless, for nedica
reasons, the resident is certified by a physician to require
an energency relocation to a facility providing a nore skilled
| evel of care or the resident engages in a pattern of conduct
that is harnful or offensive to other residents. 1In the case
of a resident who has been adjudicated nentally incapacitated,
t he guardi an shall be given at |east 45 36 days' notice of a
nonenergency relocation or residency term nation. Reasons for
relocation shall be set forth in witing. |In order for a
facility to term nate the residency of an individual wthout
notice as provided herein, the facility shall show good cause
in a court of conpetent jurisdiction

Section 31. Effective Cctober 1, 2001, section
400. 429, Florida Statutes, is anended to read:
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(Substantial rewording of section. See
s. 400.429, F.S., for present text.)
400.429 Civil actions to enforce assisted |living

facility residents' rights.--
(1) (a) Sections 400.429-400.430 provide the excl usive
renedy for any civil action against an assisted |living

facility licensee, facility owner, facility adm nistrator, or

facility staff for recovery of danmages from personal injury to

or death of an assisted living facility resident arising out

of negligence or deprivation of the rights specified in s.

400. 428. This exclusivity applies to and includes any claim

agai nst an enpl oyee, agent, or other person for whose actions

the licensee is alleged to be vicariously liable and to any

nmanagenent conpany, parent corporation, subsidiary, |essor, or

ot her person alleged to be directly liable to the resident or

vicariously liable for the actions of the licensee or its

agent .
(b) However, ss. 400.429-400.430 do not prohibit a
resident or a resident's |egal guardian from pursuing any

admnistrative renmedy or injunctive relief available to a

resident as a result of a deprivation of the rights specified
in s. 400.428, whether or not the deprivation of rights
resulted in personal injury to, or the death of, the resident.

In any case where there is a deprivation of rights that does

not involve personal injury or death, including any claimfor

injunctive relief or an admnistrative renedy, the prevailing

party shall be entitled to recover reasonable attorney's fees,

not to exceed $25, 000, and costs fromthe nonprevailing party;

however, the joinder of a claimunder this paragraph with a

cl ai m under paragraph (a) shall not be the basis for an award

of fees or costs in such clai munder paragraph (a). Except as
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otherwi se set forth in this paragraph, it is the intent of the

Legislature that this provision for attorney's fees be

interpreted in a manner consistent with federal case | aw

i nvolving an action under Title VII of the Gvil Rights Act.

(c) In addition to the renedies provided in ss.

400. 429-400. 430, a resident, a resident's |egal guardian, or

the personal representative of the estate of a deceased

resident may pursue an action under s. 415.1111. |In addition

a resident or a resident's legal guardian shall be entitled to

pursue a claimfor damages or injunctive relief for those

violations of s. 400.428 that do not result in personal injury

or death.
(2) A claimpursuant to ss. 400.429-400.430 may be
brought by the resident or his or her |legal guardian, by a

person or organi zation acting on behalf of a resident with the

consent of the resident or his or her guardian or, if the

resident has died, the personal representative of the estate

of the deceased resident.

(3) In any claimbrought pursuant to ss.
400. 429- 400. 430, the claimant has the burden of proving by a
pr eponderance of the evidence that:

(a) Each defendant had an established duty to the

resi dent;
(b) Each defendant breached that duty;
(c) The breach of that duty is the proxi mate cause of

the personal injury to, or the death of, the resident, or the

proxi mate cause of the deprivation of the resident's rights
specified in s. 400.428; and
(d) The proxi mate cause of the personal injury, death,

or deprivation of the resident's rights resulted in danmages.
(4) For purposes of ss. 400.429-400.430, a licensee
77
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breaches its established duty to the resident when it fails to

provide a standard of care that a reasonably prudent assisted

living facility woul d provide under the sane or sinilar

ci rcunstances. A deprivation of the rights specified in s.

400. 428 or in any other standard or guidelines specified in

this part or in any applicable administrative standard or

guidelines of this state or a federal regul atory agency shal

be evidence of a breach of duty by the |icensee.

(5) A licensee shall not be liable for the nedica

negl i gence of any physician rendering care or treatnment to the

resi dent except for the services of a nedical director as

required in this part. Nothing in this subsection shall be

construed to protect a licensee fromliability for failure to

provide a resident with appropriate observation, assessnent,

nursi ng di agnosi s, planning, intervention, and eval uati on of

care by nursing staff.

(6) An action for danmages brought under ss.
400. 429- 400. 430 nust be conmenced within 2 years after the
date on which the incident giving rise to the action occurred

or within 2 years after the date on which the incident is

di scovered, or should have been di scovered with the exercise

of due diligence. However, the action may not be comrenced

|ater than 4 years after the date of the incident or

occurrence out of which the cause of action accrued. In any

action covered by this subsection in which it is shown that

fraud, conceal nent, or intentional msrepresentation of fact

prevented the discovery of the injury, the period of

limtation is extended forward 2 years fromthe tine that the

injury is discovered, or should have been di scovered with the

exerci se of due diligence, but such period nay not in any

event exceed 7 years after the date that the incident giving
78
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rise to the injury occurred.
(7) As used in ss. 400.429-400.430, the term
(a) "Cdainmant" neans any person who is entitled to

recover danmmges under this part.

(b) "Licensee" neans the legal entity identified in

the application for licensure under this part which entity is

the licensed operator of the facility.

(c) "Medical expert" neans a person duly and regularly

engaged in the practice of his or her profession who holds a

heal th care professional degree froma university or college

and has had special professional training and experience, or a

person who possesses special health care know edge or skill,

concerning the subject upon which he or she is called to

testify or provide an opinion.

(d) "Resident" neans a person who occupies a |licensed

bed in a facility licensed under this part.
(8) Sections 768.16-768.26 apply to a claimin which
the resident has died as a result of the facility's breach of

an established duty to the resident. In addition to any other

danmages, the personal representative nmay recover on behal f of

the estate pursuant to ss. 768.16-768.26. The persona

representative nmay al so recover on behalf of the estate

nonecononi ¢ damages for the resident's pain and suffering from

the time of injury until the tinme of death. The limtations

set forth in s. 768.21(8) do not apply to a cl ai m nai nt ai ned

under this section where a resident has died as a result of

the assisted living facility's breach of a duty to the

resi dent.
(9) For the purpose of this section, punitive damges

may be awarded for conduct which is willful, wanton, gross or

flagrant, reckless, or consciously indifferent to the rights
79
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of the resident.

(10) Discovery of financial information for the

pur pose of determ ning the value of punitive damages may not

be had unless the plaintiff shows the court by proffer or

evidence in the record that a reasonabl e basis exists to

support a claimfor punitive damages.

(11) In addition to any other standards for punitive

danmages, any award of punitive danmages nust be reasonable in

light of the actual harm suffered by the resident and the

egr egi ousness of the conduct that caused the actual harmto

t he resident.

(12) Any portion of an order, judgnent, arbitration

deci si on, nedi ati on agreenent, or other type of agreenent,

contract, or settlenent that has the purpose or effect of

concealing information relating to the settlenent or

resolution of any claimor action brought pursuant to ss.

400. 429-400. 430 is void, contrary to public policy, and may

not be enforced. No court shall enter an order or judgnent

that has the purpose or effect of concealing any informtion

pertaining to the resolution or settlenent of any claimor

action brought pursuant to ss. 400.429-400.430. Any person or

governnental entity has standing to contest an order

judgnent, arbitration decision, nediation agreenent, or other

type of agreenent, contract, or settlenent that violates this

subsection. A contest pursuant to this subsection nmay be

brought by a notion or an action for a declaratory judgnment

filed in the circuit court of the circuit where the viol ati on

of this subsecti on occurred.

(13) The defendant nust provide to the agency a copy

of any resolution of a claimor civil action brought pursuant
to ss. 400.429-400.430 within 90 days after such resol ution
80
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including, but not limted to, any final judgnent, arbitration

deci sion, order, nediation agreenent, or settlenent. Failure

to provide the copy to the agency shall result in a fine of

$500 for each day it is overdue. The agency shall devel op

forns and adopt rul es necessary to administer this subsection.

Section 32. Subsections (1) through (11) of section

400. 429, Florida Statutes, as amended by this act, shall apply

to causes of action accruing on or after Cctober 1, 2001
Subsections (12) and (13) of section 400.429, Florida
Statutes, as anended by this act, shall apply to causes of

action in existence on Cctober 1, 2001

Section 33. Section 400.430, Florida Statutes, is
created to read

400.430 Voluntary binding arbitration.--

(1) Causes of action pursuant to this section shall be

governed by the requirenents for presuit process, Sscreening,
and i nvestigation provided in ss. 400.0235-400. 0237.
(2)(a) Upon the conpletion of presuit investigation

with prelimnary reasonable grounds for a claimintact, the

parties nay elect to have damages determ ned by an arbitration

panel. Such election may be initiated by either party by

serving a request for voluntary binding arbitrati on of damages

within 90 days after service of the conplaint upon the

defendant. The evidentiary standards for voluntary binding

arbitration as authorized herein shall be as provided in ss.
120.569(2) (g) and 120.57(1)(c).
(b) Upon receipt of a party's request for such

arbitration, the opposing party may accept the offer of

voluntary binding arbitration within 30 days. However, in no

event shall the defendant be required to respond to the

request for arbitration sooner than 90 days after service of
81
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the conplaint. Such acceptance within the tine period

provided by this paragraph shall be a binding coonmtnent to

conply with the decision of the arbitration panel

(c) The arbitration panel shall be conposed of three

arbitrators, one selected by the claimant, one selected by the

defendant, and one an adninistrative | aw judge furnished by

the Division of Adnministrative Hearings who shall serve as the

chief arbitrator. |In the event of nultiple plaintiffs or

nmul ti pl e defendants, the arbitrator selected by the side with

nmultiple parties shall be the choice of those parties. |If the

nmultiple parties cannot reach agreenent as to their

arbitrator, each of the nultiple parties shall subnit a

nom nee, and the director of the D vision of Adm nistrative

Hearings shall appoint the arbitrator from anpng such

noni nees.
(d) The arbitrators shall be i ndependent of al

parties, witnesses, and |egal counsel, and no officer

director, affiliate, subsidiary, or enployee of a party,

witness, or |legal counsel nmay serve as an arbitrator in the

pr oceedi ng.
(e) The rate of conpensation for arbitrators other

than the adnministrative | aw judge shall be set by the chief

judge of the appropriate circuit court by schedule or as

agreed by the parties. In setting the schedule, the chief

judge shall consider the prevailing rates charged for the

delivery of professional services in the conmunity.

(f) Arbitration pursuant to this section shal

preclude recourse to any other renedy by the clai rant agai nst

any participating defendant, and shall be undertaken with the

under st andi ng that:

1. Net econonic damages shall be awardabl e, including,
82
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but not linmted to, past and future nedi cal expenses and 80

percent of wage |oss and | oss of earning capacity, offset by

any collateral source paynents.

2. Nonecononic danages shall be limted to a maxi num
of $500, 000 per incident.
3. Dammges for future econom c | osses shall be awarded

to be paid by periodic paynents pursuant to s. 766.202(8) and

shal|l be offset by future collateral source paynents.

4. Punitive damages may be awarded by the arbitration

panel for conduct which is willful, wanton, gross or flagrant,

reckless, or consciously indifferent to the rights of the

resident. Upon such finding, the judgnent for the total anount

of punitive danages awarded to a clai mant may not exceed three

times the anobunt of conpensatory danmages awarded to each

person entitled thereto by the arbitrators. Any award of

puni tive damages shall be equally divided between the clai nant

and the Quality of Long-Term Care Facility | nprovenent Trust

Fund and awarded pursuant to paragraphs (4)(b)-(e).

5. The defendant shall be responsible for the paynent

of interest on all accrued damages with respect to which

i nterest would be awarded at tri al

6. The defendant shall pay the claimnt's reasonabl e

attorney's fees and costs, as deternmined by the arbitration

panel, but in no event nore than 15 percent of the award,

reduced to present val ue.

7. The defendant shall pay all the costs of the

arbitration proceeding and the fees of all the arbitrators

other than the administrative | aw j udge.

8. Each defendant who submits to arbitrati on under

this section shall be jointly and severally liable for al

damages assessed pursuant to this section
83
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9. The defendant's obligation to pay the claimant's

damages shall be for the purpose of arbitration under this

section only. A defendant's or claimant's offer to arbitrate

shall not be used in evidence or in argunment during any

subsequent litigation of the claimfollowi ng the rejection

thereof. Once arbitration has been selected by the parties, it

shall be with the understanding and agreenent that the

defendants do not contest liability, and the issue to be

determined in this regard shall be the anpbunt of conpensatory

damages to be awarded to the claimant. The defendant may fully

contest liability regardi ng punitive danages and shall not be

deened to have adnmitted liability for, or the anpbunt of, any

puni tive danmmges.

10. The fact of mmking or accepting an offer to

arbitrate shall not be admissible as evidence of liability in

any collateral or subsequent proceeding on the claim

11. Any offer by a claimant to arbitrate nust be nade

to each defendant agai nst whomthe cl ai rant has made a clai m

Any offer by a defendant to arbitrate nust be nade to each

claimant who has joined in the litigation. A defendant who

rejects a claimant's offer to arbitrate shall be subject to

the provisions of paragraph (3)(c). A clainmant who rejects a

defendant's offer to arhitrate shall be subject to the

provi sions of paragraph (3)(d).

12. The hearing shall be conducted by all of the

arbitrators, but a majority may deterni ne any question of fact

and render a final decision. The chief arbitrator shal

decide all evidentiary natters.

The provisions of this paragraph shall not preclude settl enent

at any tinme by nutual agreenent of the parties.
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(g) Any issue between the defendant and the

defendant's insurer or self-insurer as to who shall contro

the defense of the claimand any responsibility for paynent of

an arbitration award shall be determ ned under existing

principles of |aw, provided that the insurer or self-insurer

shall not offer to arbitrate or accept a clainant's offer to

arbitrate without the witten consent of the defendant.

(h) The Division of Adnmnistrative Hearings is

aut hori zed to pronmulgate rules to effect the orderly and

efficient processing of the arbitration procedures of this

secti on.
(i) Rules pronul gated by the Division of

Adm ni strative Hearings pursuant to this section, s. 120.54,

or s. 120.65 may authorize any reasonabl e sancti ons except

contenpt for violation of the rules of the division or failure

to conply with a reasonabl e order issued by an adnministrative

| aw judge, which is not under judicial review

(3) The followi ng provisions shall govern when

voluntary binding arbitration is not offered or accepted:

(a) A proceeding for voluntary binding arbitration is

an alternative to judicial proceedings once agreed to hy the

parties. |If not offered or accepted, however, the provisions

of paragraph (b) shall apply.

(b) |If neither party requests voluntary bindi ng

arbitration, the claimshall proceed in the judicial process.

In such judicial process, the provisions of s. 768.79 shal

apply.
(c) |If the defendant refuses a claimant's offer of

voluntary binding arbitration under this section

1. The claimshall proceed in the judicial process

wi thout limtation upon danages.
85

iginal & 9 copies 05/ 01
02: 55

/01
pm 01202- 0100- 953807




© 00 N o O W DN P

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O U0 BM WNIERERPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng.
Anmendnent No. (for drafter's use only)

2. The claimant's award shall be reduced by any

danmages recovered by the claimant fromarbitrating

codefendants following arbitration

(d) If the claimant rejects a defendant's offer to

enter voluntary binding arbitration under this section

1. The claimshall proceed in the judicial process

wi thout limtation upon danmages.

2. The claimant's award shall be reduced by any

danmages recovered by the claimant fromarbitrating

codefendants following arbitration

3. Notwithstanding any other law to the contrary,

puni tive damages nmay not exceed three tines the anount of

conpensat ory damages awarded to each person entitled thereto

by the trier of fact and the anount shall be divided equally

between the claimant and the Quality of Long-Term Care

Facility Inprovenment Trust Fund, in accordance with the

foll owi ng provisions:

a. The clerk of the court shall transmit a copy of the

jury verdict to the State Treasurer by certified mail. In the

final judgnent the court shall order the percentages of the

award, payabl e as provided herein.

b. A settlenent agreenent entered i nto between the

original parties to the action after a verdict has been

returned nust provide a proportionate share payable to the

Quality of Long-Term Care Facility |nprovenent Trust Fund

speci fied herein. For purposes of this subsection, a

proportionate share is a 50-percent share of that percentage

of the settlenent anmount which the punitive damages portion of

the verdict bore to the total of the conpensatory and punitive

danmages in the verdict.

c. The Departnent of Banki ng and Fi nance shall coll ect
86
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or cause to be collected all paynents due the state under this

section. Such paynents are nade to the Conptroller and

deposited in the appropriate fund specified in this

subsecti on.
d. |If the full amount of punitive danmages awarded

cannot be collected, the claimant and the ot her recipient

desi gnated pursuant to this subsection are each entitled to a

proportionate share of the punitive damages coll ect ed.

(4)(a)l. In the event that neither the clai mant nor

t he defendant requests arbitration under this section, then

not wi t hst andi ng any other provision of lawto the contrary, in

any action arising under this part and involving the anward of

puni tive danmages, the judgment for the total anpunt of

punitive damages awarded to a clai mant nay not exceed three

times the anobunt of conpensatory danmages awarded to each

person entitled thereto by the trier of fact, except as

provided in subparagraph 2. This paragraph does not apply to

any cl ass action.

2. |If any award for punitive damages exceeds the

limtation specified in subparagraph 1., the award i s presuned

to be excessive and the defendant is entitled to remttitur of

the ampbunt in excess of the limtation unless the clai mant

denonstrates to the court by clear and convinci ng evi dence

that the award is not excessive in light of the facts and

ci rcunstances that were presented to the trier of fact. The

court shall give great weight as a nmtigating factor to the

i nfrequency or |lack of severity of prior clains against the

def endant .
3. The jury may not be instructed or inforned as to

the provisions of this subsection

(b) The anpbunt of punitive damages awarded to each
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cl ai mant shall be equally divided between the claimant and the

Quality of Long-Term Care Facility | nprovenent Trust Fund, in

accordance with the foll ow ng:

1. The clerk of the court shall transnit a copy of the

jury verdict to the State Treasurer by certified mail. In the

final judgnent, the court shall order the percentages of the

awar d, payabl e as provided herein.

2. A settlenent agreenent entered into between the

original parties to the action after a verdict has been

returned nust provide a proportionate share payable to the

Quality of Long-Term Care Facility |nprovenent Trust Fund

speci fied herein. Such proportionate share shall be determ ned

by prorating the anpbunt of the settl enent between conpensatory

and punitive damages in the sane ratio as the respective

portions of the damages awarded in the verdict. That portion

of the prorated punitive danmages that exceeds three tines the

prorated conpensatory damages shall be the anpunt of the

proportionate share to be divided as provided herein.

3. The Departnent of Banki ng and Fi nance shall coll ect

or cause to be collected all paynents due the state under this

section. Such paynments shall be nade to the Conptroller and

deposited in the appropriate fund specified in this

subsecti on.
4, |f the full anpbunt of punitive damages awarded

cannot be collected, the claimant and the ot her recipient

desi gnated pursuant to this subsection are each entitled to a

proportionate share of the punitive damages coll ect ed.

(5) Arbitration to allocate responsibility when nore

t han one defendant has participated in voluntary binding

arbitration, procedures involving msarbitration, paynent of

an arbitration award, and appeal of an arbitration award shal
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be governed by the requirenents provided in ss.
400. 0239- 400. 0242.

Section 34. Subsection (5) of section 400.431, Florida
Statutes, is anended to read:

400.431 dosing of facility; notice; penalty.--

(5) The agency may levy a fine in an anobunt no greater
t han $5, 000 upon each person or business entity that owns any
interest in a facility that terni nates operation wthout
providing notice to the agency and the residents of the
facility at |east 45 36 days before operation ceases. This
fine shall not be levied against any facility involuntarily
closed at the initiation of the agency. The agency shall use
the proceeds of the fines to operate the facility until al
residents of the facility are relocated and shall deposit any
bal ance of the proceeds into the Health Care Trust Fund
establ i shed pursuant to s. 400.418.

Section 35. Section 400.455, Florida Statutes, is
created to read

400. 455 Adverse action agai nst enpl oyee for discl osing

i nformati on of specified nature prohibited; enployee renedy

and relief.--
(1) SHORT TITLE.--This section may be cited as the
Assisted Living Facility Wistleblower's Act."

(2) LEG SLATIVE INTENT.--1t is the intent of the
Legislature to prevent assisted living facilities or

i ndependent contractors fromtaking retaliatory action agai nst

an enpl oyee who reports to an appropriate person or agency

violations of law on the part of a facility or independent

contractor that create a substantial and specific danger to an

assisted living facility resident's health, safety, or

welfare. It is further the intent of the Legislature to
89
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prevent assisted living facilities or independent contractors

fromtaking retaliatory action agai nst any person who

di scl oses information to an appropriate agency all egi ng

i mproper use of or gross waste of governnental funds, or any

ot her abuse or gross neglect of duty on the part of an

assisted living facility.
(3) DEFINITIONS.--As used in this section, unless
ot herwi se specified, the following words or terns shall have

t he nmeani ngs i ndi cat ed:

(a) "Adverse personnel action" nmeans the dischar ge,

suspensi on, transfer, or denotion of any enpl oyee or the

wi t hhol di ng of bonuses, the reduction in salary or benefits,

or any other adverse action taken agai nst an enpl oyee within

the terns and conditions of enploynent by an assisted living

facility or independent contractor.

(b) "Agency" neans any state, regional, county, |ocal

or nmuni ci pal governnment entity, whether executive, judicial

or legislative;, or any official, officer, departnent,

di vi si on, bureau, conmission, authority, or political

subdi vi si on t her eof.

(c) "Enployee" neans a person who perforns services

for, and under the control and direction of, or contracts

with, an assisted living facility or independent contractor

for wages or other remuneration.

(d) "Gross misnmanagenent" neans a continuous pattern

of manageri al abuses, wrongful or arbitrary and capricious

actions, or fraudulent or crininal conduct which nay have a

substanti al adverse econonic inpact.

(e) "lIndependent contractor" means a person who is

engaged in any business and enters into a contract with an

assisted living facility.
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(4) ACTIONS PRCHI BI TED. - -
(a) An assisted living facility or an i ndependent

contractor shall not disniss, discipline, or take any other

adver se personnel action agai nst an enpl oyee for discl osing

i nformation pursuant to the provisions of this section

(b) An assisted living facility or an i ndependent

contractor shall not take any adverse action that affects the

rights or interests of a person in retaliation for the

person's disclosure of information under this section

(c) The provisions of this subsection shall not be

appl i cabl e when an enpl oyee or person discloses infornmation

known by the enpl oyee or person to be fal se.
(5) NATURE OF | NFORVATI ON DI SCLOSED. - - The i nformation
di scl osed under this section nust include:

(a) Any violation or suspected violation of any

federal, state, or local law, rule, or regulation comitted by

an enpl oyee or agent of an assisted living facility or

i ndependent contractor which creates and presents a

substantial and specific danger to the assisted |living

facility resident's health, safety, or welfare

(b) Any act or suspected act of gross m snmanagenent,

nmal f easance, ni sfeasance, gross waste of public funds, or

gross neglect of duty conmitted by an enpl oyee or agent of an

assisted living facility or independent contractor
(6) TO WHOM | NFORVATI ON DI SCLOSED. - - The i nformati on
di scl osed under this section nust be disclosed to any agency

or Federal Government entity or person designated in s.

400. 022(1) (c) having the authority to investigate, police,

nmanage, or otherw se renedy the violation or act.
(7) EMPLOYEES AND PERSONS PROTECTED. - - Thi s section
protects enpl oyees and persons who di sclose information on
91
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their own initiative in a witten and signed conpl ai nt; who

are requested to participate in an investigation, hearing, or

ot her inquiry conducted by any agency or Federal Governnent

entity; who refuse to participate in any adverse action

prohibited by this section; or who initiate a conpl ai nt

t hrough any appropriate conplaint hotline. No renedy or other

protection under this section applies to any person who has

committed or intentionally participated in committing the

violation or suspected violation for which protection under

this section is being sought.
(8) REMEDIES. --Any person protected by this section
may bring a civil action in any court of conpetent

jurisdiction against an assisted living facility for any

action prohibited by this section.

(9) RELIEF.--In any action brought under this section

the relief may include the foll ow ng:

(a) Reinstatenent of the enployee to the sane position

hel d before the adverse acti on was comenced or to an

equi val ent position, or reasonable front pay as alternative

relief.
(b) Reinstatenent of the enployee's full fringe

benefits and seniority rights, as appropriate.

(c) Conpensation, if appropriate, for | ost wages, |ost

benefits, or other | ost remunerati on caused by the adverse

action.
(d) Paynent of reasonable costs, including attorney's

fees, to a substantially prevailing enpl oyee, or to the

prevailing enployer if the enployee filed a frivolous action
in bad faith.
(e) Issuance of an injunction, if appropriate, by a

court of conpetent jurisdiction
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(f) Tenporary reinstatenent to the enpl oyee's forner

position or to an equival ent position, pending the fina

outcone on the conplaint, if an enpl oyee conpl ai ns of being

discharged in retaliation for a protected disclosure and if a

court of conpetent jurisdiction deternines that the disclosure

was not made in bad faith or for a wongful purpose or

occurred after an assisted living facility's or independent

contractor's initiation of a personnel action against the

enpl oyee which includes docunentation of the enpl oyee's

violation of a disciplinary standard or perfornmance

defi ci ency.
(10) DEFENSES.--1t shall be an affirmative defense to
any action brought pursuant to this section that the adverse

action was predi cated upon grounds ot her than, and woul d have

been taken absent, the enpl oyee's or person's exercise of

rights protected by this section
(11) EXISTING RIGHTS. --This section does not dininish
the rights, privileges, or renedies of an enpl oyee under any

other law or rule or under any collective bargaini ng agreenent

or enpl oynent contract.
Section 36. Section 400.449, Florida Statutes, is
created to read

400.449 Altering, defacing, or falsifying records;

penal ties. --

(1) Any person who fraudulently alters, defaces, or

falsifies any nedical, care, or other record of an assisted

living facility, or causes or procures any such offense to be

commtted, comits a ni sdeneanor of the second degree,
puni shable as provided in s. 775.082 or s. 775.083.
(2) A conviction under subsection (1) is al so grounds

for restriction, suspension, or termnation of such person's
93
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license or certification privileges.

Section 37. Paragraph (b) of subsection (2) of section
409.908, Florida Statutes, is anended to read:

409. 908 Rei nbursenent of Medicaid providers.--Subject
to specific appropriations, the agency shall reinburse
Medi caid providers, in accordance with state and federal |aw,
according to nmethodol ogies set forth in the rules of the
agency and in policy manual s and handbooks i ncorporated by
reference therein. These nethodol ogies may i nclude fee
schedul es, rei nbursenent nethods based on cost reporting,
negoti ated fees, conpetitive bidding pursuant to s. 287.057,
and ot her nechani sns the agency considers efficient and
ef fective for purchasing services or goods on behal f of
reci pients. Paynent for Medicaid conpensabl e services nmade on
behal f of Medicaid eligible persons is subject to the
availability of noneys and any linitations or directions
provided for in the General Appropriations Act or chapter 216.
Further, nothing in this section shall be construed to prevent
or limt the agency from adjusting fees, reinbursenent rates,
| engt hs of stay, nunber of visits, or nunber of services, or
maki ng any ot her adjustnments necessary to conply with the
availability of noneys and any linitations or directions
provided for in the General Appropriations Act, provided the
adjustnment is consistent with legislative intent.

(2)

(b) Subject to any limtations or directions provided
for in the General Appropriations Act, the agency shal
establish and inplenent a Florida Title Xl X Long-Term Care
Rei nbursenent Pl an (Medicaid) for nursing hone care in order
to provide care and services in conformance with the
applicable state and federal |aws, rules, regulations, and
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quality and safety standards and to ensure that individuals
eligible for nedical assistance have reasonabl e geographic
access to such care. The agency shall anend the long-termcare

rei mbursenent plan to create a direct care and indirect care

pati ent conponent. These two subconponents together shal

equal the patient care conponent of the per diemrate. The

di rect care subconponent shall include only the salaries and

enpl oyee benefits of direct care staff who provide nursing

services to the residents of the nursing facility. "Direct

care staff" is defined for this purpose as regi stered nurses,

licensed practical nurses, and certified nurse assistants who

deliver care directly to residents in nursing hone facilities.

There shall be no cost directly or indirectly allocated to the

di rect care subconponent froma hone office or nanagenent

conpany. Separate cost-based class ceilings shall be

cal cul ated for each patient care subconponent, and the direct

care subconponent shall be linmted by the cost-based cl ass

ceiling and the indirect care subconponent shall be linited by

the individual provider target, target rate class ceiling, or

t he cost-based ceiling. The agency shall nmke the required

changes to the nursing hone cost reporting forns to inpl enent

this requirenent effective January 1, 2002. bader—the—ptran;
. . " b I I y
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Section 38. Section 415.1111, Florida Statutes, is
amended to read:

415. 1111 Civil actions.--A vul nerable adult who has
been abused, neglected, or exploited as specified in this

chapter has a cause of action agai nst any perpetrator and nay
recover actual and punitive damages for such abuse, neglect,
or exploitation. The action nmay be brought by the vul nerable
adult, or that person's guardian, by a person or organization
acting on behalf of the vul nerable adult with the consent of
that person or that person's guardi an, or by the persona
representative of the estate of a deceased victimw thout
regard to whether the cause of death resulted fromthe abuse,
negl ect, or exploitation. The action nay be brought in any
court of conpetent jurisdiction to enforce such action and to
recover actual and punitive damages for any deprivation of or
infringenent on the rights of a vulnerable adult. A party who
prevails in any such action may be entitled to recover
reasonabl e attorney's fees, costs of the action, and damages.
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The renedies provided in this section are in addition to and
cumul ative with other |egal and admi nistrative renedies
available to a vulnerable adult. This section shall not apply

to civil actions for damages against |icensees under parts |
and 111 of chapter 400.

Section 39. Subsection (3) of section 430.708, Florida
Statutes, is anended to read:

430.708 Certificate of need.--To ensure that Medicaid
community diversion pilot projects result in a reduction in

the projected average nonthly nursing hone casel oad, the
agency shall, in accordance with the provisions of s.
408.034(4):

Section 40. Notwi thstandi ng the establishnment of need

as provided for in chapter 408, Florida Statutes, no

certificate of need for additional comrunity nursing hone beds

shal | be approved by the agency until July 1, 2006. The

Legislature finds that the continued growth in the Medicaid

budget for nursing hone care has constrained the ability of

the state to neet the needs of its elderly residents through

the use of less restrictive and |l ess institutional nethods of

long-termcare. It is therefore the intent of the Legislature

tolinmt the increase in Medicaid nursing hone expenditures in

order to provide funds to invest in long-termcare that is

communi ty-based and provi des supportive services in a nanner

that is both nore cost-effective and nore in keeping with the

wi shes of the elderly residents of this state. This noratorium

on certificates of need shall not apply to nursing hone beds
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that are not eligible for Medicaid reinbursenent in a

continuing care retirenent community certified by the

Departnent of |nsurance pursuant to chapter 651, Florida

St at ut es.

Section 41. Subsections (2) and (3) of section
430.709, Florida Statutes, are anended to read:

430.709 Reports and eval uations. --

(2) The agency, in consultation with the departnent,

shall contract for an independent eval uation of the comunity
di version pilot projects. Such evaluation nust include a
careful review and assessnent of the actual cost for the

provi sion of services to enrollees partieipants. No |ater than
120 days after the effective date of this section, the agency

shal|l select a contractor with experience and expertise in

eval uating capitation rates for nmanaged care organi zations

serving a disabled or frail elderly population to conduct the

eval uation of the conmunity diversion pilot project as defined

ins. 430.703. The contractor shall denonstrate the capacity

to eval uate nmanaged care arrangenents that seek to test the

bl endi ng of Medicaid and Medicare capitation as a strategy to

provide efficient, cost-effective care. The contractor shal

report to the agency and the Legislature the specific array of

services provided to each enroll ee, the average nunber of

times per week each service was provided, the unit cost and

total cost per week to provide the service, the total cost of

all services provided to the enrollee, and the enroll nent

period for which total costs were calculated. In addition, the

contractor shall report to the agency and the Legislature the

total nunber of enrollees to date; the total paynent to the

nmanaged care organi zation for enroll ees; the nunber of

enrol | ees who have been admitted to a nursing facility; the
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total nunber of days enrollees have spent in nursing hone

facilities; the nunber of enrollees who have di senrolled from

the project; the average length of tine participants were

enrol | ed, expressed as the nean nunber of days and standard

devi ati on; the nunmber of persons who disenrolled and

subsequently becane nursing hone residents; the nunber of

enrol | ees who have died while enrolled in the project and the

nean nunber of days enrolled prior to death; the list of

avail abl e services delivered i n-hone by percentage of

enrol |l ees receiving the service; and the list of avail able

servi ces delivered out-of-hone by percentage of enrollees

receiving the service. The eval uation contractor shall analyze

and report the individual services and the array of services

nost associated with effective diversion of frail elderly

enrol |l ees fromnursing hone placenent. Further, the contractor

will evaluate the project responses to at |east the foll owi ng

guesti ons:
(a) Was the cost of the diversion project per person

| ess than the cost of providing services through

fee-for-service Medicai d?

(b) Did the diversion project increase access to

physical health care, nental health care, and social services?

(c) Didthe diversion project nmaintain or inprove the

guality of care and quality of life of the participants?

(d) What was the functional status of participants

before enrolling in the diversion project, and what was the

functional status at various points during and after

enrol | ment?
(e) How many participants disenrolled and at what

point after enrolling?

(f) Wiy did participants disenroll?
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(g) Did the departnent devel op specialized contract

standards and quality assurance nmeasures?

(h) Did the departnent assess quality of care,

appropri ateness of care clains data analysis, and consuner

sel f-report data?

(i) Does the cost anal ysis show savings to the state?

(j) What were the results of recipient profile and

enrol | rent anal yses?

(k) What were the results of the fanily satisfaction

and consuner outcone anal yses?

(1) How did hospital adm ssions and preventabl e

readni ssions differ anong nursing hone enrollees in the

di versi on project, nursing honme residents not in the project,

and frail elders living in the coommunity? Did payer or

provider type have a significant relationship to the nunber of

hospi tal admi ssions?

(m \What agencies or providers did the diversion

proj ect contractor engage to provide noninstitutional

services?

(n) Was there a vol une-outcone or dose-response

relationship between the utilization rate of noninstitutiona

services, functional assessnent, and the ability of the

enrollee to remain in the community?

(3) Subsequent to the conpletion of the evaluation and

subm ssion of the evaluation report to the Legislature,the
agency, in consultation with the departnent, in—eonstttation

wHth—the—agency;shal | assess and nake specific

reconmendations to the Legislature as to the feasibility of

i npl erenting a nmanaged | ong-term care systemthroughout the
state to serve appropriate Medicaid-eligible long-termcare
reci pients age 60 years and ol der
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Section 42. Subsection (3) of section 435.04, Florida
Statutes, is anended to read:

435.04 Level 2 screening standards. --

(3) Standards nust al so ensure that the person:-

tb)y has not comitted an act that constitutes donestic

viol ence as defined in s. 741.30.
Section 43. Paragraph (a) of subsection (1) of section
464. 201, Florida Statutes, is anended to read:
464.201 Definitions.--As used in this part, the term
(1) "Approved training program neans:
(a) A programoffered by Enterprise Florida Jobs and

Education Partnership Grant or a course of training conducted

by a public sector or private sector educational center
licensed by the Departnent of Education to inplenent the basic
curriculumfor nursing assistants which is approved by the
Depart nent of Education. Begi nning Cctober 1, 2000, the board
shal | assune responsibility for approval of training prograns
under this paragraph

Section 44. Paragraph (e) is added to subsection (2)
of section 464.2085, Florida Statutes, to read:

464. 2085 Council on Certified Nursing Assistants.--The
Council on Certified Nursing Assistants is created within the
departnent, under the Board of Nursing.

(2) The council shall:

(e) Devel op special certifications or other

designations that indicate a certified nursing assistant's

advanced conpetence in significant areas of nursing hone
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practice including: care for persons with denentia, care at

the end of |life, care for the nentally ill, care for persons

at risk of malnutrition or dehydration, transfer and novenent

of persons with special needs, training as a nentor or coach

for newy hired certified nursing assistants, and such ot her

areas as deterni ned by the council
Section 45. Subsection (1) of section 101.655, Florida
Statutes, is anended to read:

101. 655 Supervised voting by absent electors in
certain facilities.--

(1) The supervisor of elections of a county shal
provi de supervi sed voting for absent electors residing in any
assisted living facility, as defined in s. 400.402, or nursing
hone faettH+t+y, as defined in s. 400.021, within that county at
the request of any adm nistrator of such a facility. Such
request for supervised voting in the facility shall be nmade by
submitting a witten request to the supervisor of elections no
| ater than 21 days prior to the election for which that
request is subnmtted. The request shall specify the nanme and
address of the facility and the nane of the electors who w sh
to vote absentee in that election. |If the request contains
the nanes of fewer than five voters, the supervisor of
el ections is not required to provide supervised voti ng.

Section 46. Subsection (2) of section 397.405, Florida
Statutes, is anended to read:

397.405 Exenptions fromlicensure.--The follow ng are
exenpt fromthe licensing provisions of this chapter

(2) A nursing hone faei+ity as defined in s.

400. 021¢12)-

The exenptions fromlicensure in this section do not apply to
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any facility or entity which receives an appropriation, grant,
or contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. No provision of this
chapter shall be construed to linmt the practice of a
physician |icensed under chapter 458 or chapter 459, a
psychol ogi st |icensed under chapter 490, or a psychot herapi st
| icensed under chapter 491, providing outpatient or inpatient
substance abuse treatnent to a voluntary patient, so long as
t he physician, psychol ogi st, or psychot herapi st does not
represent to the public that he or she is a |licensed service
provider under this act. Failure to conply with any
requi rement necessary to nmmintain an exenpt status under this
section is a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 47. Subsection (3) of section 400.0069,
Fl orida Statutes, is anended to read:

400. 0069 Local |ong-term care onbudsman councils;
duties; nenbership.--

(3) In order to carry out the duties specified in
subsection (2), the local onbudsman council is authorized,
pursuant to ss. 400.19(1) and 400.434, to enter any long-term
care facility without notice or first obtaining a warrant,
subj ect to the provisions of s. 400.0073(7){5).

Section 48. The Auditor CGeneral shall develop a

standard chart of accounts to govern the content and nanner of

presentation of financial infornmation to be submtted by

Medi caid |l ong-termcare providers in their cost reports. The

Audi tor CGeneral shall submt the standard chart of accounts to

the Agency for Health Care Administration not |later than
Decenber 31, 2001. The agency shall anend the Florida Title
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Xl X Long- Term Care Rei nbursenent Plan to incorporate this

standard chart of accounts and shall inplenent use of this

standard chart of accounts effective January 1, 2002. The

standard chart of accounts shall include specific accounts for

each conponent of direct care staff by type of personnel and

nmay not be revised without the witten consent of the Auditor

Gener al

Section 49. The Agency for Health Care Adnministration
shall anend the Medicaid Title XI X Long-Term Care
Rei nbur senent Pl an effective Decenber 31, 2001, to include the
foll owi ng provisions:

(1) COST REPORT FILING --

(a) Effective Decenber 31, 2001, cost reports shall be
submtted electronically in a format and nmanner prescribed by

t he agency.

(b) Effective with nursing facility cost reports filed
for the period ended Decenber 31, 2001, or after, the cost
report shall contain detailed infornmation on the salary,

benefits, agency, and overtinme costs and correspondi ng hours

for direct care staffing for registered nurses, licensed

practical nurses, and certified nursing assistants.
(2) LIMTATIONS ON ALLOMBLE COSTS. - -
(a) Costs attributable to the nenbership in a nursing

hone industry trade association shall be limted to a naxi num

amount of $5 per bed per year prorated based on the percentage

of Medicaid patient days to total patient days for the

facility as an allowabl e Medicaid cost. Individual nenber dues

are not an all owabl e Medi cai d cost.

(b) Executive conpensation included in hone office

costs shall be linmted to a maxi num all owabl e per person

annual anmpunt of $250,000 of conpensation per year. A list of
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executive conpensation shall be included in the information

filing of the hone office cost reports for any individua

whose total conpensati on exceeds $250, 000 per year

(c) Costs attributable to legal settlenents and jury

verdi cts where there has been a finding or admission of

liability by the nursing hone, or its owners, operators,

nmanagenent conpani es, or enpl oyees, shall not be all owabl e

costs for Medicaid rei nbursenent purposes. Such costs include

| egal costs, accounting fees, adnministrative costs,

i nvestigative costs, travel costs, court costs, expert witness

costs, conpensatory danage costs, punitive danage costs,

records and transcription costs, or any other cost associated

with the settlenent or verdict.
(3) RECOUPMENT. --Any provider participating in the
Fl ori da Medi caid nursing hone programwho has failed to

provide the goods and services in accordance with federal and

state requirenments may be subject to recoupnent of costs by

t he agency.
Section 50. The Board of Nursing is directed to

devel op standards and procedures for recognizi ng professiona

nurses whose conmmtnent to the practice of nursing in

|l ong-termcare settings is worthy of conmendati on
Section 51. The Agency for Health Care Adnministration
shall require that a portion of each nursing facility's

Medi caid rate be used exclusively for wage and benefit

i ncreases for nursing hone direct care staff. Such funds shal

be used only for actual wage or benefit inprovenents. Eligible

staff nmenbers include all direct care workers (including RNs,

LPNs, and CNAs) and all dietary, housekeeping, |aundry, and

nmai nt enance workers. Tenporary, contract, agency, and poo

enpl oyees are excluded. The agency shall devel op
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cost-reporting systens to ensure that the funds the agency has

required to be used for wage and benefit increases for direct

care staff are used for this purpose. On January 1 of each

year, the agency shall report to the Legislature the effect of

such wage and benefit increases for enployees in nursing

facilities in this state.
Section 52. Subsection (11) of section 400.021
Florida Statutes, as created by section 1 of chapter 2000-350,

Laws of Florida, is reenacted to read:

400.021 Definitions.--Wen used in this part, unless
the context otherwi se requires, the term

(11) "Nursing honme bed" neans an accommpdati on which
is ready for inmedi ate occupancy, or is capable of being made
ready for occupancy within 48 hours, excluding provision of
staffing; and which conforns to m ni num space requirenents,
including the availability of appropriate equi pnment and
furnishings within the 48 hours, as specified by rule of the
agency, for the provision of services specified in this part
to a single resident.

Section 53. Section 400.0225, Florida Statutes, as
anended by section 2 of chapter 2000-350, Laws of Florida, is
reenacted to read:

400. 0225 Consuner satisfaction surveys.--The agency,
or its contractor, in consultation with the nursing hone
i ndustry and consuner representatives, shall devel op an
easy-to-use consuner satisfaction survey, shall ensure that
every nursing facility licensed pursuant to this part
participates in assessing consuner satisfaction, and shal
establ i sh procedures to ensure that, at |east annually, a
representative sanple of residents of each facility is
selected to participate in the survey. The sanple shall be of
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sufficient size to allow conpari sons between and anpng
facilities. Famly nenbers, guardians, or other resident

desi gnees may assist the resident in conpleting the survey.
Enpl oyees and vol unteers of the nursing facility or of a
corporation or business entity with an ownership interest in
the facility are prohibited fromassisting a resident with or
attenpting to influence a resident's responses to the consumner
sati sfaction survey. The agency, or its contractor, shal
survey fam |y nenbers, guardi ans, or other resident designees.
The agency, or its contractor, shall specify the protocol for
conducting and reporting the consuner satisfaction surveys.
Reports of consuner satisfaction surveys shall protect the
identity of individual respondents. The agency shall contract
for consuner satisfaction surveys and report the results of

t hose surveys in the consuner information materials prepared
and distributed by the agency. The agency nmay adopt rul es as
necessary to administer this section

Section 54. Subsections (3) and (8) of section
400. 0255, Florida Statutes, as anended by section 138 of
chapt er 2000- 349, section 3 of chapter 2000-350, and section
58 of chapter 2000-367, Laws of Florida, are reenacted to
read:

400. 0255 Resident transfer or discharge; requirenents
and procedures; hearings.--

(3) When a discharge or transfer is initiated by the
nursi ng hone, the nursing home adninistrator enpl oyed by the
nursing hone that is discharging or transferring the resident,
or an individual enployed by the nursing hone who is
desi gnated by the nursing hone administrator to act on behal f
of the administration, nust sign the notice of discharge or
transfer. Any notice indicating a nedical reason for transfer
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or discharge nmust either be signed by the resident's attending
physician or the nedical director of the facility, or include
an attached witten order for the discharge or transfer. The
notice or the order nust be signed by the resident's

physi cian, nedical director, treating physician, nurse
practitioner, or physician assistant.

(8) The notice required by subsection (7) nust be in
witing and rmust contain all information required by state and
federal law, rules, or regulations applicable to Medicaid or
Medi care cases. The agency shall devel op a standard docunent
to be used by all facilities licensed under this part for
pur poses of notifying residents of a discharge or transfer
Such docunent nust include a neans for a resident to request
the local long-termcare onbudsman council to reviewthe
notice and request information about or assistance with
initiating a fair hearing with the departnent's Ofice of
Appeal s Hearings. In addition to any other pertinent
information included, the formshall specify the reason
al | oned under federal or state law that the resident is being
di scharged or transferred, with an explanation to support this
action. Further, the formshall state the effective date of
the discharge or transfer and the location to which the
resident is being discharged or transferred. The form shal
clearly describe the resident's appeal rights and the
procedures for filing an appeal, including the right to
request the |ocal onmbudsman council to review the notice of
di scharge or transfer. A copy of the notice nust be placed in
the resident's clinical record, and a copy nust be transmtted
to the resident's | egal guardian or representative and to the
| ocal onbudsnman council within 5 business days after signature
by the resident or resident designee.
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Section 55. Subsections (4) and (5) of section
400. 141, Florida Statutes, as renunbered and anended by
section 4 of chapter 2000-350, Laws of Florida, are reenacted
to read:

400. 141 Adnministration and nanagenent of nursing hone
facilities.--Every licensed facility shall conply with al
appl i cabl e standards and rul es of the agency and shall:

(4) Provide for resident use of a community pharmacy
as specified in s. 400.022(1)(q). Any other lawto the
contrary notw thstanding, a registered pharnmacist licensed in
Florida, that is under contract with a facility |icensed under
this chapter, shall repackage a nursing facility resident's
bul k prescription nedication which has been packaged by
anot her pharmacist licensed in any state in the United States
into a unit dose systemconpatible with the systemused by the
nursing facility, if the pharnacist is requested to offer such
service. To be eligible for repackaging, a resident or the
resident's spouse nust receive prescription nedication
benefits provided through a forner enployer as part of his or
her retirenent benefits a qualified pension plan as specified
ins. 4972 of the Internal Revenue Code, a federal retirenent
program as specified under 5 CF. R s. 831, or a long-term
care policy as defined in s. 627.9404(1). A pharnaci st who
correctly repackages and rel abel s the nedication and the
nursing facility which correctly adm ni sters such repackaged
nedi cati on under the provisions of this subsection shall not
be held liable in any civil or administrative action arising
fromthe repackaging. In order to be eligible for the
repackaging, a nursing facility resident for whomthe
nedi cation is to be repackaged shall sign an infornmed consent
form provided by the facility which includes an expl anation of
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t he repackagi ng process and which notifies the resident of the
immunities fromliability provided herein. A pharnacist who
repackages and rel abel s prescription nedications, as
aut hori zed under this subsection, may charge a reasonable fee
for costs resulting fromthe inplenentation of this provision
(5) Provide for the access of the facility residents
to dental and other health-rel ated services, recreationa
services, rehabilitative services, and social work services
appropriate to their needs and conditions and not directly
furnished by the licensee. Wen a geriatric outpatient nurse
clinic is conducted in accordance with rul es adopted by the
agency, outpatients attending such clinic shall not be counted
as part of the general resident popul ation of the nursing hone
facility, nor shall the nursing staff of the geriatric
outpatient clinic be counted as part of the nursing staff of
the facility, until the outpatient clinic | oad exceeds 15 a
day.

Facilities that have been awarded a Gold Seal under the
program established in s. 400.235 may develop a plan to
provide certified nursing assistant training as prescribed by
federal regulations and state rules and may apply to the
agency for approval of its program

Section 56. Subsection (2) of section 400.191, Florida
Statutes, as anended by section 5 of chapter 2000-350, Laws of
Fl orida, and subsection (6) of section 400.191, Florida
Statutes, as created by section 5 of chapter 2000-350, Laws of
Fl ori da, are reenacted to read:

400.191 Availability, distribution, and posting of
reports and records. --

(2) The agency shall provide additional information in
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consuner-friendly printed and electronic formats to assi st
consuners and their families in conparing and eval uating
nursing hone facilities.

(a) The agency shall provide an Internet site which
shall include at least the followi ng information either
directly or indirectly through a Iink to another established
site or sites of the agency's choosi ng:

1. Alist by nane and address of all nursing hone
facilities in this state.

2. Wiether such nursing hone facilities are
proprietary or nonproprietary.

3. The current owner of the facility's license and the
year that that entity becane the owner of the |icense.

4. The nane of the owner or owners of each facility
and whether the facility is affiliated with a conpany or other
organi zati on owni ng or nmanagi ng nore than one nursing facility
inthis state.

5. The total nunber of beds in each facility.

6. The nunber of private and sem private roons in each
facility.

7. The religious affiliation, if any, of each
facility.

8. The | anguages spoken by the adm nistrator and staff
of each facility.

9. Wiether or not each facility accepts Medicare or
Medi caid recipients or insurance, health maintenance
organi zation, Veterans Adninistration, CHAMPUS program or
wor kers' conpensati on coverage.

10. Recreational and other prograns avail abl e at each
facility.

11. Special care units or prograns offered at each
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facility.

12. \Whether the facility is a part of a retirenent
community that offers other services pursuant to part 111,
part IV, or part V.

13. The results of consuner and fanily satisfaction
surveys for each facility, as described in s. 400.0225. The
results nay be converted to a score or scores, which may be
presented in either nuneric or synbolic formfor the intended
consuner audi ence.

14. Survey and deficiency information contai ned on the
Online Survey Certification and Reporting (OSCAR) system of
the federal Health Care Financing Adm nistration, including
annual survey, revisit, and conplaint survey information, for
each facility for the past 45 nonths. For noncertified
nursi ng hones, state survey and deficiency information
i ncl udi ng annual survey, revisit, and conplaint survey
information for the past 45 nonths shall be provided.

15. A summary of the Online Survey Certification and
Reporting (OSCAR) data for each facility over the past 45
nmont hs. Such summary may include a score, rating, or
conpari son ranking with respect to other facilities based on
t he nunber of citations received by the facility of annual
revisit, and conplaint surveys; the severity and scope of the
citations; and the nunber of annual recertification surveys
the facility has had during the past 45 nonths. The score,
rating, or conparison ranking may be presented in either
nuneric or synbolic formfor the intended consunmer audience.

(b) The agency shall provide the follow ng information
in printed form

1. Alist by nane and address of all nursing hone
facilities in this state.
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2. VWiether such nursing hone facilities are
proprietary or nonproprietary.

3. The current owner or owners of the facility's
license and the year that entity becane the owner of the
i cense.

4. The total nunber of beds, and of private and
sem private roons, in each facility.

5. The religious affiliation, if any, of each
facility.

6. The nanme of the owner of each facility and whet her
the facility is affiliated with a conpany or other
organi zati on owni ng or nmanagi ng nore than one nursing facility
inthis state.

7. The | anguages spoken by the adm nistrator and staff
of each facility.

8. Wiether or not each facility accepts Medicare or
Medi caid recipients or insurance, health maintenance
organi zation, Veterans Adninistration, CHAMPUS program or
wor kers' conpensati on coverage.

9. Recreational prograns, special care units, and
ot her prograns available at each facility.

10. The results of consuner and fanily satisfaction
surveys for each facility, as described in s. 400.0225. The
results nay be converted to a score or scores, which may be
presented in either nuneric or synbolic formfor the intended
consuner audi ence.

11. The Internet address for the site where nore
detailed informati on can be seen

12. A statenent advising consuners that each facility
will have its own policies and procedures related to
protecting resident property.
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13. A summary of the Online Survey Certification and
Reporting (OSCAR) data for each facility over the past 45
nmont hs. Such summary may include a score, rating, or
conpari son ranking with respect to other facilities based on
t he nunber of citations received by the facility on annual
revisit, and conplaint surveys; the severity and scope of the
citations; the nunber of citations; and the nunber of annua
recertification surveys the facility has had during the past
45 nonths. The score, rating, or conparison ranking may be
presented in either nuneric or synbolic formfor the intended
consuner audi ence.

(c) For purposes of this subsection, references to the
Online Survey Certification and Reporting (OSCAR) system shal
refer to any future systemthat the Health Care Fi nancing
Adm ni stration devel ops to replace the current OSCAR system

(d) The agency may provide the follow ng additiona
information on an Internet site or in printed formas the
i nformati on becones avail abl e:

1. The licensure status history of each facility.

2. The rating history of each facility.

3. The regulatory history of each facility, which may
i ncl ude federal sanctions, state sanctions, federal fines,
state fines, and other actions.

4. \hether the facility currently possesses the Gold
Seal designation awarded pursuant to s. 400. 235.

5. Internet links to the Internet sites of the
facilities or their affiliates.

(6) The agency may adopt rules as necessary to
adnmi ni ster this section.

Section 57. Subsection (5) of section 400.23, Florida
Statutes, as anended by section 6 of chapter 2000-350, Laws of
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Florida, is reenacted to read:

400.23 Rules; evaluation and deficiencies; |icensure
status. - -

(5) The agency, in collaboration with the Division of
Children's Medical Services of the Departnent of Health, nust,
no later than Decenber 31, 1993, adopt rules for m nimm
standards of care for persons under 21 years of age who reside
in nursing hone facilities. The rules nust include a
net hodol ogy for reviewing a nursing hone facility under ss.
408. 031-408. 045 whi ch serves only persons under 21 years of
age. Afacility may be exenpt fromthese standards for
speci fic persons between 18 and 21 years of age, if the
person's physician agrees that nininum standards of care based
on age are not necessary.

Section 58. Paragraph (a) of subsection (3),
subsection (4), and paragraph (e) of subsection (5) of section
400. 235, Florida Statutes, as anended by section 12 of chapter
2000- 305 and section 7 of chapter 2000-350, Laws of Florida,
and subsection (9) of section 400.235, Florida Statutes, as
created by section 7 of chapter 2000-350, are reenacted to
read:

400. 235 Nursing hone quality and |icensure status;
Gol d Seal Program --

(3)(a) The Gold Seal Programshall be devel oped and
i mpl erented by the Governor's Panel on Excellence in Long-Term
Care which shall operate under the authority of the Executive
O fice of the Governor. The panel shall be conposed of three
persons appoi nted by the Governor, to include a consumner
advocate for senior citizens and two persons with expertise in
the fields of quality managenent, service delivery excellence,
or public sector accountability; three persons appointed by
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the Secretary of Elderly Affairs, to include an active nenber
of a nursing facility famly and resident care council and a
nmenber of the University Consortiumon Aging; the State

Long- Term Care Qrbudsnan; one person appointed by the Florida
Life Care Residents Association; one person appointed by the
Secretary of Health; two persons appointed by the Secretary of
Heal th Care Admi nistration; one person appointed by the

Fl ori da Association of Hones for the Aging; and one person
appointed by the Florida Health Care Associ ation. Vacanci es on
the panel shall be filled in the sanme nanner as the origina
appoi nt nent s.

(4) The panel shall consider the quality of care
provided to residents when evaluating a facility for the Gold
Seal Program The panel shall determne the procedure or
procedures for neasuring the quality of care.

(5) Facilities nmust neet the follow ng additiona
criteria for recognition as a Gold Seal Programfacility:

(e) Have a stable workforce, as evidenced by a
relatively low rate of turnover anong certified nursing
assistants and licensed nurses within the 30 nonths preceding
application for the Gold Seal Program and denpbnstrate a
continuing effort to maintain a stable workforce and to reduce
turnover of licensed nurses and certified nursing assistants.

A facility assigned a conditional |icensure status nmay not
qgqualify for consideration for the Gold Seal Program unti
after it has operated for 30 nonths with no class | or class
Il deficiencies and has conpleted a regularly schedul ed
relicensure survey.

(9) The agency may adopt rules as necessary to
adnmi ni ster this section.
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Section 59. The repeal of paragraph (h) of subsection
(5) of section 400.235, Florida Statutes, 1999, by section 7

of chapter 2000-350, Laws of Florida, is reenacted.
Section 60. Subsection (1) of section 400.962, Florida
Statutes, as anended by section 8 of chapter 2000-350, Laws of

Florida, is reenacted to read:

400.962 License required; license application.--

(1) It is unlawful to operate an internediate care
facility for the developnental |y disabled without a license.

Section 61. Subsection (2) of section 397.405, Florida
Statutes, as anended by section 9 of chapter 2000-350, Laws of
Florida, is reenacted to read:

397.405 Exenptions fromlicensure.--The follow ng are
exenpt fromthe |licensing provisions of this chapter

(2) A nursing hone facility as defined in s.
400. 021(12).

The exenptions fromlicensure in this section do not apply to
any facility or entity which receives an appropriation, grant,
or contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. No provision of this
chapter shall be construed to linmt the practice of a
physician |icensed under chapter 458 or chapter 459, a
psychol ogi st |icensed under chapter 490, or a psychot herapi st
| i censed under chapter 491, providing outpatient or inpatient
substance abuse treatnent to a voluntary patient, so |long as
t he physician, psychol ogi st, or psychot herapi st does not
represent to the public that he or she is a |licensed service
provider under this act. Failure to conply with any
requi rement necessary to nmmintain an exenpt status under this
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section is a msdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 62. Section 10 of chapter 2000-350, Laws of
Florida, is reenacted to read:

Section 10. The Board of Pharmacy, in cooperation with

the Agency for Health Care Administration, shall undertake a

study of the feasibility, efficiency, cost-effectiveness, and

safety of using autonated nedication di spensing machines in

nursing facilities. The board and the agency may authorize the

establ i shnent of denpnstration projects in up to five nursing

facilities with a class | institutional pharmacy as part of

the study. Denpbnstration projects nay be allowed to continue

for up to 12 nonths. A report sunmarizing the results of the

study shall be subnitted by the board and the agency to the

Speaker of the House of Representatives and the President of

the Senate by January 1, 2001. |f the study deternines that

such di spensi ng nachi nes woul d benefit residents of nursing

facilities and should be allowed, the report shall identify

t hose specific statutory changes necessary to all ow nursing

facilities to use autonmated nedi cati on di spensi ng machi nes.

Section 63. It is the intent of the Legislature that

the reenactnent of statutes provided in this act is renedial

in nature and is not intended to conflict with any anendnent

provided in this act to any of the statutes reenacted, but

nerely serves to settle and provide relief fromuncertainty

with respect to the provisions of chapter 2000-350, Laws of

Florida, relating to nursing hones and related health care

facilities, which chapter |aw nay contain nore than one

subj ect.
Section 64. Present subsection (7) of section 627.351
Florida Statutes, is redesignated as subsection (8), and a new
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subsection (7) is added to that section, to read:

627.351 |Insurance risk apportionnent plans.--

(7) SENI OR CARE FACILITY JO NT UNDERWRI Tl NG
ASSQOCI ATI ON. - -

(a) There is created a joint underwiting association

for senior-care facilities that are in good faith entitled,

but are unable, to procure liability insurance coverage

t hrough the voluntary nmarket, which is designhated as the

Senior Care Facility Joint Underwiting Association. As used

in this subsection, the term"senior-care facility" neans a

long-termcare facility as defined in s. 400. 0060, a nursing

hone facility as defined in s. 400.021, a continuing care

facility as licensed under s. 651.021, or an assisted living

facility as licensed under s. 400.407. A senior-care facility

any part of which is licensed under part Il or part |l of

chapter 400 is eligible to participate in a joint underwiting

association if it neets criteria in the plan devel oped

pursuant to paragraph (b). The association will be activated

when the Insurance Conmi ssioner determines that prinmary

coverage is not generally available fromauthorized insurers

for any one of the followi ng categories of facilities:

long-termcare facilities defined in s. 400.0060; nursing hone

facilities defined in s. 400.021; continuing care facilities

licensed under s. 651.021; or assisted living facilities

| i censed under s. 400.407. The association will be activated

solely for the category of facilities for which insurance is

no | onger avail able. The determination is exenpt from any

chal | enges under chapter 120.

(b) The association shall operate pursuant to a plan

of operation approved by order of the departnment. The plan is

subj ect to continuous review by the departnment. The depart nent
120
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may, by order, wi thdraw approval of all or part of the plan if

t he departnent deternines that conditions have changed since

approval was granted and the purposes of the plan require

changes in the plan.

(c) Al insurers authorized to wite one or nore

subject lines of business in this state nust participate in

the association. An authorized insurer's participation begins

on the first day of the cal endar year in which the insurer was

i ssued a certificate of authority to transact insurance for

one or nore subject lines of business in this state and

terminates 1 year after the end of the first cal endar year

during which the menber no longer holds a certificate of

authority to transact insurance for subject lines of business

in this state. Al such insurers shall be referred to in this

subsection as "participating insurers." As used in this

subsection, the term"subject |ines of business" neans

liability insurance as defined in s. 624.605(1)(b), witten in

this state which is designated as "Commercial Milti-peri

(liability portion)" or "Oher liability" on the forns for

financial statenents approved by the National Associations of

| nsurance Conmi ssioners, and does not include other casualty

insurance lines defined in s. 624.605 or honeowners liability

i nsurance which is reported as property insurance on financi al

statenents subnitted to the departnent.

(d) The association shall operate subject to the

supervi si on and approval of a board of governors consisting of

seven i ndi vidual s appoi nted by the I nsurance Conmi ssioner. The

| nsurance Conmmi ssioner shall designate one of the appointees

as chair. Al board nenbers shall serve at the pleasure of the

| nsurance Conmi ssioner. Al board nenbers, including the

chair, shall be appointed to 3-year terns, begi nning annually
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on the date designated by the plan

(e) The plan of operation of the association nust

i ncl ude, but need not be limted to:

1. Standards for establishing eligibility of a risk

for obtaining liability insurance through the association

i ncl udi ng underwriting standards.

2. Rules for classifying risks and rates which

correspond to past and prospective | oss experience. Such rul es

may reflect whether the facility operates on a for-profit or

not-for-profit basis.

3. Arating plan that corresponds to the prior clains

experi ence of the insureds.

4. The association nmay offer prinmary coverage not to

exceed $250, 000 per claimand a maxi nrum annual aggregate of

$500, 000. However, such linits may not be |less than the

anmounts of insurance required of eligible risks by state | aw.

Any offer of primary coverage by the private market to an

i nsured would nmake that insured ineligible for underwiting by

t he associ ati on.

5. A risk managenent programfor insureds of the

associ ation. This program nust include, but need not be

limted to:
a. lnvestigation and analysis of the frequency,

severity, and causes of clains.

b. Devel opnental neasures to avoid and control clains.

Cc. Systemmtic reporting of accidents or injuries to

facility residents.

d. Investigation and analysis of resident conplaints.

e. Auditing of association nenbers to ensure

i npl erentation of this program

6. A requirenent that coverage by the association
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excl ude coverage for punitive damges.

7. A requirenment that coverage by the associati on does

not include coverage for the professional liability of persons

or entities providing professional services, pursuant to

professional licensure, through or on behalf of the facility.

8. Arequirenent that coverage be linmted to clains

made.

(f) The association may refuse to insure any facility

that fails to conply with the risk-managenent program required

by the pl an.

(g) |If an operating deficit, deternined on the basis

of generally accepted accounting principles, exists for any

cal endar year the plan is in effect, any surplus that has

accrued fromprevious years and is not projected within

reasonabl e actuarial certainty to be needed for paynment of

clains in the year the surplus arose shall be used to of fset

the deficit to the extent avail abl e.

1. |If an operating deficit remains, each policyhol der

who had an in-force policy at any tine during the cal endar

year with an operating deficit shall pay to the association a

prem um conti ngency assessment that nmay not exceed one-third

of the annual premnmi um paynent paid by the policyholder to the

association for that in-force policy. The associ ati on shal

cancel any policy for a policyholder who fails to pay the

prem um conti ngency assessment and shall deduct the premi um

conti ngency assessnent fromthe policyholder's return prem um

i f any.

2. |If there is any rennining operating deficit under
the plan after maximumbilling of the prenm um contingency
assessnent, the association shall levy and coll ect assessnents

fromparticipating insurers in an anount sufficient to offset
123
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such deficit. Such assessnents nust first be | evied agai nst

the insurers participating in the plan during the year giving

rise to the assessnent. Any assessnents against the

participating insurers nust be in the proportion that the net

direct witten preniumof each insurer for the subject lines

of busi ness during the precedi ng cal endar year bears to the

aggregate net direct premiumwitten for the subject |ines of

busi ness by all participating insurers. The assessnent |evied

agai nst any insurer for any cal endar year deficit may not

exceed 1 percent of that insurer's net direct witten prem um

for the subject lines of business during the cal endar year

preceding the deficit. If additional assessnents are required

to extinguish the deficit incurred by the association for a

cal endar year, additional assessnents shall be nade in

i medi ately foll owi ng cal endar years agai nst those

participating insurers who were initially assessed for the

deficit. These additional assessnents may not exceed a total

of 5 percent of the insurer's net direct witten prenmumfor

t he subject lines of business during the cal endar year

i mmedi ately preceding the cal endar year in which the deficit

was incurred. |If these assessnents are insufficient to

conpl etely extinguish the deficit that the association

incurred in any cal endar year, the anount of the

unextingui shed deficit incurred shall be carried forward as a

deficit of the calendar year immediately follow ng the

cal endar year in which the deficit was incurred and the

unextingui shed deficit shall be assessed as a deficit of that

cal endar year in the manner described in this section unti

the deficit is conpletely extinguished.

3. The board shall take all reasonabl e and prudent

steps necessary to collect the anbunt of the assessnent due
124

iginal & 9 copies 05/ 01
02: 55

/01
pm 01202- 0100- 953807




© 00 N o O W DN P

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O U0 BM WNIERERPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
710- 126AX- 08 Bill No. CS for CS for CS for SB 1202, 2nd Eng.
Anmendnent No. (for drafter's use only)

fromeach participating insurer, including, if prudent, filing

suit to collect such assessnent. If the board is unable to

coll ect an assessnment fromany insurer, the uncoll ected

assessnents shall be |l evied as an additi onal assessnent

agai nst the participating insurers. Any participating insurer

required to pay an additional assessnent as the result of such

failure to pay shall have a cause of action against the

nonpayi ng i nsurer

(h) Rate filings of the association nust be made

pursuant to s. 627.062, and such rates shall not be

conpetitive with the authorized nmarket.

(i) Agent commissions for placing coverage with the

associ ation shall be no nore than 5 percent of the prem um

(j) After July 1, 2004, no new or renewal policies of

i nsurance nay be witten.
Section 65. Effective July 1, 2001, the sum of
$948, 782 is appropriated fromthe General Revenue Fund to the

Departnent of Elderly Affairs for the purpose of paying the

sal aries and ot her administrative expenses of the Ofice of

State Long-Term Care Onbudsnman to carry out the provisions of
this act during the 2001-2002 fiscal year

Section 66. Effective July 1, 2001, there is
appropriated fromthe General Revenue Fund for the Statew de

Public Guardi anship Ofice established in part |l, chapter
744, Florida Statutes, the sum of $100,000. The office shal
use the funds for training and for costs associated with

providing assistance to judicial circuits in devel opnent of

| ocal public guardi anship prograns, including public

guar di anship services for residents of long-termcare

facilities |icensed under chapter 400, Florida Statutes.

Section 67. The sum of $500,000 is appropriated from
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the General Revenue Fund for the Senior Care Facility Joint

Underwriting Associ ation

Section 68. Funding for the increased staffing, wages,

and benefits for direct caregivers in long-termcare

facilities provided in this act is contingent upon no

| egi sl ation being enacted in the 2001 Legi sl ative Session, and

beconing law, that would reduce revenues fromintangi bl e taxes
in fiscal year 2001-2002 by nore than $135 mllion
Section 69. Except as otherw se provided herein, this

act shall take effect upon beconing a | aw.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as fol | ows:
renove fromthe title of the bill: the entire title

and insert in lieu thereof:
Abill to be entitled
An act relating to long-termcare; anending s.
400.0073, F.S., relating to state and | oca
onbudsman council investigations; requiring
onbudsman verification and reporting of nursing
hone staff on duty and the posting thereof;
providing penalty for refusal of a nursing hone
or assisted living facility to allowentry to
an onbudsman; anendi ng s. 400.021, F.S.
revising definitions; defining "controlling
interest" and "voluntary board nenber"”;
requiring the Agency for Health Care
Adm ni stration and the Ofice of the Attorney
Ceneral to study the use of electronic
126
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noni toring devices in nursing hones; requiring
a report; anending ss. 400.023 and 400. 429,
F.S.; providing for civil actions to enforce
nursing hone and assisted living facility
residents' rights; providing who nay pursue
such actions; providing for attorney's fees and
costs; providing the burden of proof; providing
evi dence of breach of duty; providing certain
liability; limting period for conmencenent of
actions; providing definitions; providing for
clains involving death of the resident;
providing for punitive danmages; providing
nonenforceability of judgnments or agreenents
concealing certain information; requiring
facility report of a judgment or agreenent to
the Agency for Health Care Admi nistration
within a specified period; providing a penalty;
provi di ng agency rul emaki ng authority;
providing applicability; creating s. 400. 0235,
F.S.; providing requirenents of the presuit
process; creating s. 400.0236, F.S.; providing
for presuit screening; creating s. 400.0237,
F.S.; providing for presuit notice, review, and
i nvestigation; specifying tinmefranes; creating
ss. 400. 0238 and 400.430, F.S.; providing for
voluntary binding arbitration; providing for
sel ection of an arbitration panel; providing
for conpensation; providing obligations and
procedures; providing rul emaki ng authority of
the Division of Administrative Hearings;
providing for the right to jury trial and for
127
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certain limtations on damages; providing
procedures; creating s. 400.0239, F.S.
providing for binding arbitration to allocate
responsi bility anong defendants; providing
procedures; creating s. 400.024, F.S.
providing for msarbitration; creating s.
400. 0241, F.S.; providing for paynent of an
arbitration award; providing for interest;
creating s. 400.0242, F.S.; providing for
appeal of an arbitration award or allocation of
financial responsibility; creating ss. 400.0245
and 400.455, F.S.; creating the "Nursing Hone
Facility Wistleblower's Act" and the "Assisted
Living Facility Whistleblower's Act,"
respectively; prohibiting retaliatory actions
froma facility or independent contractor
agai nst an enpl oyee for disclosure of certain
information; providing legislative intent;
providing definitions; specifying the nature of
information, to whom di scl osed, and persons
protected; authorizing civil actions for
violation; providing forns of relief; providing
penalties; providing reward for infornmation
di scl osed; requiring facilities to post notice
of protections, rewards, and renedies;
provi di ng defenses to certain actions;
protecting existing rights of enpl oyees;
anending s. 400.071, F.S.; revising
requi rements and providing additiona
requirenents for application for a nursing hone
license; anending s. 400.102, F.S.; providing
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addi tional grounds for administrative or other
actions against a nursing hone; anendi ng s.
400. 118, F. S.; requiring agency staff to verify
and report staff on duty at a nursing hone;
providing requirenents for resident
conpr ehensi ve assessnent, plan of care, and
treatnent and services; providing for a
resident's incapacity or refusal with regard to
the plan of care; creating s. 400.1183, F. S
requiring nursing hones to have a grievance
procedure for residents; providing
requi renments; requiring recordkeepi ng and
reports to the agency; providing for agency
i nvestigations; providing a penalty for
nonconpl i ance; anending s. 400.121, F.S.
revising a penalty for violations of pt. Il of
ch. 400, F.S.; providing additional grounds for
deni al of a nursing hone licensure application
providing for review of admnistrative
proceedi ngs chal | engi ng agency |icensure
enforcenent actions; anending s. 400.141, F.S.
providing qualifications for nursing hone
nedi cal directors and nursing personnel
requiring sufficient nursing staff; requiring a
conpr ehensi ve resi dent assessnent; requiring
daily charting of certain care delivered;
requiring report of managenent agreenents;
requiring report of staff ratios, turnover, and
stability, and bed vacancies; creating s.
400. 1413, F.S.; requiring nursing hones to
establish internal risk nanagenent and quality
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assurance prograns; providing requirenents for
i mpl ement ation; defining "adverse incident";
requiring reports to the agency; providing
agency access to facility records, review of
i ncidents and prograns, and report to
regulatory boards; limting liability of risk
managers; anending s. 400. 1415, F.S.; providing
for administrative penalties or a noratorium on
admi ssions for a nursing hone where alteration
of records has occurred; requiring reporting;
requiring referral of personnel for
di sciplinary action; anending s. 400.19, F. S
providing for quarterly onsite revi ew of
facilities with a conditional |icensure status;
anending s. 400.191, F.S.; requiring facility
posting of the Florida Nursing Hone Guide Watch
Li st; amending s. 400.211, F.S.; revising
gualifications for tenporary enpl oynent of
nursi ng assi stants; providing perfornmance
review and inservice training requirenents for
certified nursing assistants; anendi ng s.
400. 23, F.S.; deleting obsol ete | anguage and
references; deleting requirenment for review of
| ocal energency managenent plans; providing for
agency rules relating to consuner satisfaction
surveys, posting of reports and records, and
gual ity assurance and ri sk managenent;
speci fying m ni mum nursing honme staffing
requi renents; providing a noratorium on
admi ssions for certain failure to conply with
m ni rum staffing requirenents; providing a
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penalty; revising provisions relating to
deficient practices and classifications
thereof; revising penalties; requiring a
report; anmending s. 400.241, F.S.; providing a
cross reference; providing a penalty; anending
s. 400.407, F.S.; correcting a cross reference;
anending s. 400.426, F.S.; requiring a daily
record of care of residents; providing for
access to and mai ntenance of such records;
anmendi ng ss. 400. 428 and 400.431, F.S.
revising requirenent for notice of a resident's
relocation or termnation froma facility;
providing a penalty; creating s. 400.449, F.S.
providing penalties for altering, defacing, or
fal sifying records of an assisted |iving
facility; anmending s. 409.908, F.S.; revising
provisions relating to Medicaid rei nbursenent
for long-termcare; providing for direct care
and i ndirect care subconponents; providing for
cost reporting; anmending s. 415.1111, F.S.
providing that provisions for civil actions
under ch. 415, F.S., shall not apply to civil
actions under pts. Il and Il of ch. 400, F.S.
anending s. 430.708, F.S.; deleting a provision
relating to certificate-of-need cal cul ations
for nursing hone beds pursuant to Medicaid
community diversion pilot projects; prohibiting
the issuance of a certificate of need for
addi ti onal comrunity nursing hone beds;
providing intent for such prohibition
provi di ng an exenption; anending s. 430. 709,
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F.S.; providing requirenents for contracts for
i ndependent eval uation of long-termcare
communi ty diversion projects; transferring
responsibility fromthe Department of Elderly
Affairs to the agency; requiring reports to the
agency and Legi sl ature; anmending s. 435. 04,
F.S.; deleting obsol ete | anguage; anending s.
464. 201, F.S.; revising definition of "approved
training progranmt for nursing assistants;
anmending s. 464.2085, F.S.; directing the
Council on Certified Nursing Assistants to
devel op advanced conpetency desi gnations for
certified nursing assistants; anmendi ng ss.
101. 655, 397.405, and 400.0069, F.S.
correcting cross references; requiring the
Audi tor General develop a standard chart of
accounts for Medicaid |ong-termcare provider
cost reporting; requiring inplenmentation by the
agency by a specified date; requiring the
agency to amend the Medicaid Title Xl X
Long- Term Care Rei nbursenent Plan to include
speci fied provisions; directing the Board of
Nursing to provide for conmendation of certain
prof essi onal nurses; requiring wage and benefit
i ncreases for nursing hone direct care staff;
requiring a report; reenacting s. 400.021(11),
F.S., relating to the definition of "nursing
hone bed"; reenacting s. 400.0225, F.S.
relating to consuner satisfaction surveys;
reenacting s. 400.0255(3) and (8), F.S.
relating to discharge or transfer of residents;
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reenacting s. 400.141(4) and (5), F.S.
relating to the repackagi ng of residents
nmedi cation and access to other health-rel ated
services; reenacting s. 400.191(2) and (6),
F.S., relating to requirenents for providing
information to consuners; reenacting s.
400. 23(5), F.S., relating to rules for
standards of care for persons under 21 years of
age residing in nursing hone facilities;
reenacting s. 400.235(3)(a), (4), (5 (e), and
(9), F.S., and reenacting the repeal of s.
400. 235(5)(h), F.S., 1999, relating to
desi gnati on under the nursing hone Gold Sea
Program reenacting s. 400.962(1), F.S.
relating to requirenent for |icensure under pt.
Xl of ch. 400, F.S.; reenacting s. 397.405(2),
F.S., relating to a cross reference; reenacting
s. 10 of ch. 2000-350, Laws of Florida,
relating to requirenments for a study of the use
of automated nedication di spensing nmachines in
nursing facilities and for denpnstration
projects and a report; providing |egislative
intent; anmending s. 627.351, F.S.; creating the
Senior Care Facility Joint Underwiting
Associ ation; defining the term"senior care
facility"; requiring that the association
operate under a plan approved by the Departnent
of Insurance; requiring that certain insurers
participate in the association; providing for a
board of governors appointed by the | nsurance
Conmi ssioner to adnmini ster the associ ation;
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providing for terns of office; providing
requirements for the plan of operation of the
association; requiring that insureds of the
associ ati on have a ri sk nmanagenent program
provi di ng procedures for offsetting an
underwiting deficit; providing for assessnents
to offset a deficit; providing that a
participating insurer has a cause of action
agai nst a nonpaying insurer to collect an
assessnent; requiring the departnent to review
and approve rate filings of the association
provi di ng appropriations; providing for

conti ngent funding; providing effective dates.
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