Florida Senate - 2001 SB 1202
By Senator Brown-Wiite

10- 428B- 01

1 A bill to be entitled

2 An act relating to long-termcare; anending s.
3 400.0069, F.S.; requiring local long-termcare
4 ombudsman councils to review shared-ri sk

5 agreenents of long-termcare facilities and

6 residents; anending s. 400.0073, F.S.

7 clarifying duties of the councils with respect
8 to inspections of nursing hones and

9 long-termcare facilities; amending s. 400.021
10 F.S.; defining the terms "controlling

11 interest," "shared-risk agreenent," and

12 "voluntary board nenber" for purposes of part
13 Il of ch. 400, F.S., relating to the regulation
14 of nursing hones; amending s. 400.023, F.S.

15 providing for civil actions against a facility
16 or facility staff |icensed under part Il of ch
17 400, F.S., for personal injury, for death, or
18 to enforce a resident's rights; specifying the
19 requi red burden of proof; specifying the
20 requi red standard of care; authorizing actions
21 for nmedical negligence; specifying a statute of
22 limtations for bringing an action; providing
23 for expediting a trial; providing definitions;
24 providing for adm ssion of a shared-risk
25 agreenent into evidence; providing for recovery
26 on behalf of a claimant's estate; prohibiting
27 the conceal nent of information relating to the
28 settlenent or resolution of a claimor action
29 creating s. 400.0235, F.S.; providing
30 requirenents for a claimant prior to filing
31 suit; creating s. 400.0236, F.S.; requiring a
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1 claimant to obtain a verified witten nmedica
2 opi nion froma nedical expert; creating s.

3 400. 0237, F.S.; requiring a defendant to

4 conduct certain investigations; creating s.

5 400. 0238, F.S.; providing for voluntary bi ndi ng
6 arbitration of damages; providing for an

7 arbitration panel; providing that arbitration
8 precludes certain other renedies; creating s.
9 400. 0239, F.S.; providing for arbitration to
10 apportion financial responsibility anmong

11 defendants; creating s. 400.024, F.S.

12 providing for dissolution of the arbitration
13 panel and appoi ntnment of new arbitrators;

14 creating s. 400.0241, F.S.; providing for

15 payrment of an arbitration award; creating s.
16 400. 0242, F.S.; providing for appealing an

17 arbitration award; providing for enforcenment of
18 an award in the circuit court; creating s.

19 400. 0243, F.S.; specifying circunstances under
20 which a claimant nay file suit; providing
21 certain limtations on economc and punitive
22 damages; providing legislative findings with
23 respect to the linmtation on nonecononic
24 damages; creating s. 400.0244, F.S.; specifying
25 t he basis under which a defendant nay be held
26 liable for punitive damages; providing
27 definitions; creating s. 400.0245, F.S.
28 providi ng the burden of proof with respect to
29 punitive danmages; creating s. 400.0246, F.S.
30 providing certain limtations on an award of
31 puni tive damages; providing for paynent of
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1 attorney's fees; creating s. 400.0247, F.S.

2 requiring that copies of certain docunents be

3 forwarded to the state attorney if punitive

4 damages are awarded; anending s. 400.062, F.S.
5 increasing the bed lIicense fee for nursing hone
6 facilities; anmending s. 400.071, F.S.; revising
7 |icense application requirenents; requiring

8 certain disclosures; authorizing the Agency for
9 Health Care Administration to issue an inactive
10 license; anending s. 400.111, F.S.; prohibiting
11 renewal of a license if an applicant has failed
12 to pay certain fines; anending s. 400. 118,

13 F.S.; revising duties of quality-of-care

14 monitors in nursing facilities; anending s.

15 400. 121, F.S.; specifying additiona

16 ci rcunst ances under which the agency may deny,
17 revoke, or suspend a facility's license or

18 i npose a fine; anending s. 400.141, F.S.

19 provi di ng additional adm nistrative and
20 managenent requirenents for licensed nursing
21 hone facilities; requiring a facility to submt
22 information on staff-to-resident ratios, staff
23 turnover, and staff stability; requiring that
24 certain residents be exanined by a |licensed
25 physi ci an; providing requirenents for dining
26 and hospitality attendants; requiring
27 additional reports to the agency; creating s.
28 400. 147, F.S.; requiring each licensed nursing
29 hone facility to establish an internal risk
30 managenent and qual ity assurance program
31 providi ng requirenents of the program
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1 requiring the use of incident reports; defining
2 the term"adverse incident"; requiring that the
3 agency be notified of adverse incidents;

4 speci fying duties of the internal risk nanager
5 requiring the reporting of sexual abuse;

6 requiring that the Agency for Health Care

7 Adm nistration review a facility's interna

8 ri sk managenent and quality assurance program
9 limting the liability of a risk nanager

10 requiring that the agency report certain

11 conduct to the appropriate regul atory board;

12 requiring that the agency annually report to
13 the Legislature on the internal risk nmanagenent
14 of nursing hones; amending s. 400.191, F.S.

15 requiring that nursing hones post certain

16 addi tional information; anmending s. 400.211

17 F.S.; revising enploynent requirenents for

18 nursing assistants; requiring in-service

19 training; anending s. 400.23, F.S.; revising
20 m ni rum staffing requirenents for nursing

21 hones; requiring the docunentation and posting
22 of conpliance with such standards; i ncreasing
23 the fines inposed for certain deficiencies;

24 creating s. 400.275, F.S.; requiring the Agency
25 for Health Care Adnministration to designate

26 receivers to oversee the operation of certain
27 facilities; providing for nursing hone survey
28 teans; anmending s. 400.402, F.S.; revising

29 definitions applicable to part 111 of ch. 400,
30 F.S., relating to the regulation of assisted
31 living facilities; anending s. 400.407, F.S.
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1 revising certain licensing requiremnments;

2 providing a bed fee for licensed facilities in
3 lieu of the biennial license fee; anending s

4 400. 414, F.S.; specifying additiona

5 ci rcunst ances under which the Agency for Health
6 Care Adm nistration nay deny, revoke, or

7 suspend a license; providing for issuance of a
8 tenmporary license; anmending s. 400.417, F.S.

9 revising requirenents for license renewal;

10 anending s. 400.419, F.S.; increasing the fines
11 i nposed for certain violations; creating s

12 400.423, F.S.; requiring certain assisted

13 living facilities to establish an internal risk
14 managenent and qual ity assurance progran

15 providi ng requirenments of the program

16 requiring the use of incident reports; defining
17 the term"adverse incident"; requiring that the
18 agency be notified of adverse incidents;

19 speci fying duties of the internal risk nanager
20 requiring the reporting of sexual abuse;

21 requiring that the Agency for Health Care

22 Adm nistration review a facility's interna

23 ri sk managenent and quality assurance program
24 limting the liability of a risk nanager

25 requiring that the agency report certain

26 conduct to the appropriate regul atory board;

27 requiring that the agency annually report to

28 the Legislature on the internal risk nmanagenent
29 of assisted living facilities; anending s.

30 400.426, F.S.; requiring that certain residents
31 be exanined by a |licensed physician; anmending
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1 s. 400.428, F.S.; revising requirenents for the
2 survey conducted of licensed facilities by the
3 agency; anending s. 400.429, F.S.; providing

4 for civil actions against a facility or

5 facility staff |licensed under part |Il of ch

6 400, F.S., for personal injury, for death, or

7 to enforce a resident's rights; specifying the
8 requi red burden of proof; specifying the

9 requi red standard of care; authorizing actions
10 for nmedical negligence; specifying a statute of
11 limtations for bringing an action; providing
12 for expediting a trial; providing definitions;
13 providing for adm ssion of a shared-risk

14 agreenent into evidence; providing for recovery
15 on behalf of a claimant's estate; prohibiting
16 the conceal nent of information relating to the
17 settlenent or resolution of a claimor action
18 creating s. 400.4291, F.S.; providing

19 requirenents for a claimant prior to filing
20 suit; creating s. 400.4292, F.S.; requiring a
21 claimant to obtain a verified witten nmedica
22 opi nion froma nedical expert; creating s.
23 400. 4293, F.S.; requiring a defendant to
24 conduct certain investigations; creating s.
25 400. 4294, F.S.; providing for voluntary bindi ng
26 arbitration of damages; providing for an
27 arbitration panel; providing that arbitration
28 precludes certain other renedies; creating s.
29 400. 4295, F.S.; providing for arbitration to
30 apportion financial responsibility anmong
31 defendants; creating s. 400.4296, F.S.
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1 providing for dissolution of the arbitration

2 panel and appoi ntnment of new arbitrators;

3 creating s. 400.4297, F.S.; providing for

4 payrment of an arbitration award; creating s.

5 400. 4298, F.S.; providing for appealing an

6 arbitration award; providing for enforcenment of
7 an award in the circuit court; creating s.

8 400. 4299, F.S.; specifying circunstances under
9 which a claimant nmay file suit; providing

10 certain limtations on econom ¢ and punitive
11 damages; providing legislative findings with
12 respect to the linmtation on nonecononic

13 danmages; creating s. 400.430, F.S.; specifying
14 t he basis under which a defendant nay be held
15 liable for punitive damages; providing

16 definitions; creating s. 400.4301, F.S.

17 providi ng the burden of proof with respect to
18 punitive danmages; creating s. 400.4302, F.S.
19 providing certain limtations on an award of
20 puni tive damages; providing for paynent of

21 attorney's fees; creating s. 400.4303, F.S.

22 requiring that copies of certain docunents be
23 forwarded to the state attorney if punitive

24 damages are awarded; anending s. 400.435, F.S.
25 relating to mai ntenance of records; conformnng
26 provi sions to changes nmade by the act; anending
27 s. 400.441, F.S.; requiring the use of

28 shared-ri sk agreenments; clarifying facility

29 i nspection requirenents; amending s. 400. 442
30 F.S., relating to pharmacy and dietary

31 services; conforning provisions to changes nade
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1 by the act; creating s. 400.449, F. S

2 prohibiting the alteration or falsification of
3 nedi cal or other records of an assisted |living
4 facility; providing penalties; anending s.

5 95.11, F.S., relating to statutes of

6 limtations; conformng provisions to changes
7 made by the act; anending s. 415.1111, F. S

8 limting the application of provisions

9 authori zing civil actions on behalf of

10 vul nerabl e adults; anmending s. 464.201, F. S
11 aut hori zing an additional training programfor
12 certified nursing assistants; anendi ng s.

13 464. 203, F.S.; revising certification

14 requi rements for nursing assistants;

15 aut hori zi ng enpl oynent of certain nursing

16 assi stants pending certification; requiring
17 conti nui ng education; anending s. 768. 735,

18 F.S.; providing for application of provisions
19 governi ng punitive damages; anendi ng s.

20 397.405, F.S., relating to service providers;
21 conform ng provisions to changes nade by the
22 act; requiring the Agency for Health Care

23 Administration to contract for an actuari al

24 anal ysis of the expected reduction in liability
25 judgnents, settlenments, and related costs

26 resulting fromthe provisions of the act;

27 requiring a report to the Legislature;

28 provi di ng appropriations; providing for

29 severability; providing effective dates.

30

31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsection (2) of section 400.0069, Florida
Statutes, is anended to read:

400. 0069 Local |ong-term care onbudsman councils;
duties; nenbership.--

(2) The duties of the l|ocal onbudsman council are:

(a) To serve as a third-party nechanismfor protecting
the health, safety, welfare, and civil and human rights of
residents of a long-termcare facility.

(b) To discover, investigate, and determnine the
exi stence of abuse or neglect in any long-termcare facility
and to use the procedures provided for in ss. 415.101-415. 113
when applicable. Investigations may consist, in part, of one
or nore onsite administrative inspections.

(c) To elicit, receive, investigate, respond to, and
resolve conpl ai nts nmade by, or on behalf of, long-termcare
facility residents.

(d) To review and, if necessary, to coment on, for
their effect on the rights of long-termcare facility
residents, all existing or proposed rules, regulations, and
ot her governnental policies relating to long-termcare
facilities.

(e) To review personal property and nbney accounts of
Medi caid residents pursuant to an investigation to obtain
information regarding a specific conplaint or problem

(f) To represent the interests of residents before
governnment agencies and to seek administrative, |legal, and
other renedies to protect the health, safety, welfare, and
rights of the residents.

(g) To carry out other activities that the onmbudsnan
determ nes to be appropriate.

9
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(h) To assist residents, upon request, in devel oping

and nodi fyi ng shared-ri sk agreenents.

Section 2. Subsection (4) of section 400.0073, Florida
Statutes, is anended to read:

400. 0073 State and | ocal onbudsman counci
i nvestigations.--

(4) In addition to any specific investigation made
pursuant to a conplaint, the |ocal onbudsman council shal
conduct, at |east annually, an investigation, which shal
consist, in part, of an onsite adnministrative inspection, of
each nursing home or long-termcare facility withinits
jurisdiction. This inspection shall focus on resident advocacy

and may not duplicate any inspection done by any other

regul atory agency or departnent.

Section 3. Section 400.021, Florida Statutes, is
amended to read:

400.021 Definitions.--Wen used in this part, unless
the context otherw se requires, the term

(1) "Adnministrator" neans the |icensed individual who
has the general adm nistrative charge of a facility.

(2) "Agency" neans the Agency for Health Care
Adm ni stration, which is the licensing agency under this part.

(3) "Bed reservation policy" neans the nunber of
consecutive days and the nunber of days per year that a
resident may | eave the nursing hone facility for overnight
therapeutic visits with famly or friends or for
hospitalization for an acute condition before the |icensee nmay
di scharge the resident due to his or her absence fromthe
facility.

(4) "Board" neans the Board of Nursing Hone
Admi ni strators.
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(5) "Controlling interest" neans:

(a) The applicant for licensure or a licensee;

(b) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5 percent or greater

ownership interest in the nanagenent conpany or other entity,

related or unrelated, which the applicant or |icensee nay

contract with to operate the facility; or

(c) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5 percent or greater

ownership interest in the applicant or |icensee.

The term does not include a voluntary board nenber

(6) £5) "Custodial service" means care for a person
which entails observation of diet and sl eeping habits and
mai nt enance of a wat chful ness over the general health, safety,
and wel | -being of the aged or infirm

(7)¢t6) "Department” neans the Department of Children
and Fam |y Services.

(8) A "Facility" means any institution, building,
resi dence, private honme, or other place, whether operated for
profit or not, including a place operated by a county or
nmuni ci pality, which undertakes through its ownership or
managenent to provide for a period exceedi ng 24-hour nursing
care, personal care, or custodial care for three or nore
persons not related to the owner or nmanager by bl ood or
marriage, who by reason of illness, physical infirmty, or
advanced age require such services, but does not include any
pl ace providing care and treatnent primarily for the acutely
ill. Afacility offering services for fewer than three persons
is within the neaning of this definition if it holds itself

11
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out to the public to be an establishment which regularly
provi des such servi ces.

(9)¢8)y "Geriatric outpatient clinic" neans a site for
provi di ng outpatient health care to persons 60 years of age or
ol der, which is staffed by a regi stered nurse or a physician
assi st ant.

(10)¢(9)y "Ceriatric patient" means any patient who is
60 years of age or ol der

(11) £36) "Local onbudsman council"” nmeans a | oca
| ong-term care onbudsman council established pursuant to s.
400. 0069, located within the O der Anericans Act planning and
servi ce areas

(12) 31y "Nursing hone bed" nmeans an accommpbdati on
which is ready for imedi ate occupancy, or is capable of being
made ready for occupancy within 48 hours, excluding provision
of staffing; and which conforns to m ni nrum space requirenents,
including the availability of appropriate equi prment and
furnishings within the 48 hours, as specified by rule of the
agency, for the provision of services specified in this part
to a single resident.

(13) 32y "Nursing hone facility" means any facility
whi ch provides nursing services as defined in part | of
chapter 464 and which is licensed according to this part.

(14) (33} "Nursing service" means such services or acts
as may be rendered, directly or indirectly, to and in behalf
of a person by individuals as defined in s. 464.003.

(15) 34y "Planning and service area" means the
geographic area in which the A der Americans Act prograns are
admi ni stered and services are delivered by the Departnent of
Elderly Affairs.
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(16) {35 "Respite care" neans admission to a nursing

hone for the purpose of providing a short period of rest or
relief or enmergency alternative care for the prinmary caregiver
of an individual receiving care at hone who, without
hone- based care, would otherwi se require institutional care.
(17) (16) "Resident care plan" neans a witten plan
devel oped, maintai ned, and reviewed not |ess than quarterly by
a registered nurse, with participation fromother facility
staff and the resident or his or her designee or |ega
representative, which includes a conprehensive assessment of
the needs of an individual resident, a listing of services
provided within or outside the facility to neet those needs,
and an expl anation of service goals, and any shared-ri sk

agr eenent .
(18) (37 "Resident designee" neans a person, other
than the owner, administrator, or enployee of the facility,
designated in witing by a resident or a resident's guardi an
if the resident is adjudicated inconpetent, to be the
resident's representative for a specific, limted purpose.
(19) "Shared-risk agreenent" neans a witten agreenent

between the facility and the resident, or the resident's

guardi an or surrogate, to nodify the resident care plan in

order to increase the quality of the resident's life or care.
(20) (38) "State onmbudsman council"” means the State
Long- Term Care Qrbudsnan Council established pursuant to s.
400. 0067.
(21) "Voluntary board nenber" neans a director of a

not-for-profit corporation or organi zati on who serves solely

in a voluntary capacity for the corporation or organization

does not receive any renuneration for his or her services on

the board of directors, and has no financial interest in the
13
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1| corporation or organi zati on. The agency shall recogni ze a

2 | person as a voluntary board nenber foll owi ng subnission of a

3| statenent to the agency by the director and the not-for-profit
4 | corporation or organi zation which affirns that the director

5] confornms to this definition. The statenent affirmng the

6| status of the director nust be subnitted to the agency on a

7 | form provided by the agency.

8 Section 4. FEffective Cctober 1, 2001, subsections (1)
9 | through (10) of section 400.023, Florida Statutes, are anmended
10 | or added to that section, and shall apply to causes of action
11 | accruing on or after that date, and subsections (11) and (12)
12 | are added to that section, and shall apply to causes of action
13| in existence on that date, to read:

14 (Substantial rewording of section. See

15 s. 400.023, F.S., for present text.)

16 400.023 Civil actions to enforce rights.--

17 (1)(a) This part provides the exclusive renedy for any
18 | civil action against a licensee, facility owner, facility

19 | adninistrator, or facility staff for recovery of damages for a
20 | resident's personal injury, death, or deprivation of the

21 | rights specified in s. 400.022, whether based on the comobn

22 | law or on statutory law, including, but not linmted to, an

23 | action founded on negligence, contract, intentional tort,

24 | abuse, neglect, exploitation, or a deprivation of rights

25| specified in s. 400.022. This exclusivity applies to and

26 | i ncl udes any cl ai m agai nst an enpl oyee, agent, or other person
27 | for whose actions the licensee is alleged to be vicariously

28 | liable and to any nanagenent conpany, parent corporation

29 | subsidiary, lessor, or other person alleged to be directly

30| liable to the resident or vicariously liable for the actions
31| of the licensee or its agent.
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(b) However, this part does not prohibit a resident or

a resident's |legal guardian from pursuing any administrative

renedy or injunctive relief available to a resident as a

result of a deprivation of the rights specified in s. 400.022,

whet her or not the deprivation of rights resulted in persona

injury to, or the death of, the resident.

(c) In addition to the renedies provided in this part,

a resident, a resident's |legal guardian, or the persona

representative of the estate of a deceased resident nay pursue

an action under s. 415.1111 agai nst a perpetrator who commits
a crimnal act described in s. 825.102, s. 825.1025, or s.
825. 103.

(2) Aclaimpursuant to this part nay be brought by

the resident or his or her legal guardian or, if the resident

has died, the personal representative of the estate of the

deceased resident.

(3) In any claimbrought pursuant to this part, the

cl ai mant has the burden of proving by a preponderance of the

evi dence t hat:

(a) Each defendant had an established duty to the

resi dent;
(b) Each defendant breached that duty;
(c) The breach of that duty is the proxi mate cause of

the personal injury to, or the death of, the resident, or the

proxi mate cause of the deprivation of the resident's rights
specified in s. 400.022; and
(d) The proxi mate cause of the personal injury, death,

or deprivation of the resident's rights resulted in actua

danmages.
(4) For purposes of this part, a licensee breaches its

established duty to the resident when it fails to provide a
15
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standard of care that a reasonably prudent |icensee |icensed

under this part would have provided to the resident under

simlar circunstances. A violation of the rights specified in

s. 400.022 are evidence of a breach of duty by the |icensee.

(5) Alicensee is not liable for the nedica

negl i gence of any physician rendering care or treatnment to the

resident except for failing to ensure the provision of the

required administrative services of a nedical director as

required in this part. This part does not linit a claimant's

right to bring a separate action agai nst a physician for

nedi cal negligence under chapter 766.

(6) An action for damages brought under this part nust

be commenced within 2 years after the date on which the

incident giving rise to the action occurred or within 2 years

after the date on which the incident is discovered, or should

have been discovered with the exercise of due diligence.

However, the action may not be commenced |ater than 4 years

after the date of the incident or occurrence out of which the

cause of action accrued. |In any action covered by this

paragraph in which it is shown that fraud, conceal nent, or

intentional nisrepresentation of fact prevented the di scovery

of the injury, the period of linmtation is extended forward 2

years fromthe tine that the injury is discovered, or should

have been discovered with the exercise of due diligence, but

such period may not in any event exceed 7 years after the date

that the incident giving rise to the injury occurr ed.

(7) In any civil action brought pursuant to this part,

a claimant over the age of 65 may nove the court to advance

the trial on the docket. The presiding judge, after

consi deration of the health and age of the claimant, may

16
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advance the trial on the docket. The notion may be filed and

served with the initial conplaint or at any tine thereafter
(8) As used in ss. 400.023-400. 0247, the term
(a) "Cdainmant" neans any person who is entitled to

recover danmmges under this part.

(b) "Licensee" neans the legal entity identified in

the application for licensure under this part which entity is

the licensed operator of the facility. The termal so i ncl udes

the facility owner, facility administrator, and facility
staff.
(c) "Medical expert" neans a person duly and regularly

engaged in the practice of his or her profession who holds a

heal th care professional degree froma university or college

and has had special professional training and experience, or a

person who possesses special health care know edge or skill,

concerning the subject upon which he or she is called to

testify or provide an opi nion.

(d) "Resident" neans a person who occupies a |licensed

bed in a facility licensed under this part.

(9)(a) |If a shared-risk agreenent has been i npl enent ed

in a facility, the shared-risk agreenent is adni ssible as

evi dence that an action taken by the facility was taken in

accordance with the shared-ri sk agreenent.

(b) Alicensee is not liable under this part for any

injury to, or death of, a resident which arises froma

deci sion made by a resident or a resident's |ega

representative to refuse or nodify nedication or treatnent if

t he decision is made and docunented in accordance with s.
400. 022(1) (k).
(10) Sections 768.16-768.26 apply to a claimin which
the resident has died as a result of the facility's breach of
17
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1| an established duty to the resident. In addition to any other
2 | damages, the personal representative may recover on behal f of
3| the estate pursuant to ss. 768.16-768.26. The persona

4 | representative may al so recover on behalf of the estate

5 | noneconomi ¢ damages for the resident's pain and suffering from
6| the tine of injury until the tine of death.

7 (11) Any portion of an order, judgnent, arbitration

8 | deci sion, nediation agreenent, or other type of agreenent,

9| contract, or settlenent that has the purpose or effect of

10| concealing information relating to the settlenent or

11 | resolution of any claimor action brought pursuant to this

12 | part is void, contrary to public policy, and may not be

13 | enforced. No court shall enter an order or judgnent that has
14 | the purpose or effect of concealing any information pertaining
15| to the resolution or settlenent of any claimor action brought
16 | pursuant to this part. Any person or governmental entity has
17 | standing to contest an order, judgnent, arbitration decision
18 | nedi ati on agreenent, or other type of agreenent, contract, or
19 | settlenent that violates this subsection. A contest pursuant
20| to this subsection may be brought by a notion or an action for
21| a declaratory judgnent filed in the circuit court of the

22 | circuit where the violation of this subsection occurred.

23 (12) The defendant nust provide to the agency a copy
24 | of any resolution of a claimor civil action brought pursuant
251 to this part within 90 days after such resol ution, including,
26| but not limted to, any final judgnment, arbitration decision
27 | order, nediation agreenent, or settlenent. Failure to provide
28 | the copy to the agency shall result in a fine of $500 for each
29 | day it is overdue. The agency shall devel op forns and adopt

30| rul es necessary to adninister this subsection

31
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1 Section 5. Effective Cctober 1, 2001, and applicable
2| to causes of action accruing on or after that date, section

3| 400. 0235, Florida Statutes, is created to read:

4 400. 0235 Requirenents of the presuit process.--Before
5]filing an action in circuit court under this part, the

6 | clai mant nust engage in the presuit screening process

7| prescribed in s. 400.0236. If the claimneets the requirenents
8| of s. 400.0236, the claimant nmust notify each potenti al

9| defendant of the claimant's intent to initiate litigation

10 | under this part, at which tine the clai mant and each potenti al
11 | defendant nust engage in the presuit investigation process

12 | prescribed in s. 400.0237. Upon conpletion of the presuit

13 | investigation process, either party may offer to engage in

14 | binding arbitration as described in s. 400.0238. |If the

15| parties do not engage in binding arbitration, the clai nant nmay
16 | file an action in circuit court and the provisions of s.

17 | 400. 0243 shall apply at trial

18 Section 6. Effective Cctober 1, 2001, and applicable
19 | to causes of action accruing on or after that date, section
20 | 400. 0236, Florida Statues, is created to read:

21 400. 0236 Presuit screening.--Before issuing a

22 | notification of intent to initiate litigation under s.

23| 400. 0237, the clainant nust engage in presuit screening to

24 | ascertain that there are reasonabl e grounds for believing that
25| a defendant breached an established duty to the resident which
26 | proxi mtely caused injury and actual danmges to the resident.
27| If the claiminvolves personal injury to, or death of, the

28 | resident, the claimant nust obtain a verified witten nedica
29 | opinion froma nedical expert which provides corroboration of
30 | reasonabl e grounds to initiate litigation under this part.

31
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1 Section 7. Effective Cctober 1, 2001, and applicable
2| to causes of action accruing on or after that date, section

3| 400. 0237, Florida Statutes, is created to read:

4 400. 0237 Presuit investigation.--

5 (1) Upon conpleting the presuit requirenents in s.

6 | 400. 0236, the claimant shall notify each prospective defendant
7| by certified mail, return receipt requested, of the claimant's
8lintent toinitiate litigation. If the claiminvol ves persona
9]injury to, or death of, the resident, the notice of intent to
10| initiate litigation nmust contain the verified witten nedica
11 | opinion described in s. 400.0236. Upon receipt of the

12 | clainmant's notice of intent to initiate litigation, the

13 | defendant, the defendant's insurer, or the defendant's

14 | self-insurer nust conduct a review to determine the liability
15| of the defendant. The review nust be conpleted within 90 days
16 | after receipt of the notice to initiate litigation and the

17 | suit may not be filed until at |east 90 days after the date
18 | t he def endant receives notice.

19 (2) The notice of intent to initiate litigation nust
20| be served during the tine limts set forth in s. 400.023(6);
21 | however, during the 90-day period the statute of limtations
22 |is tolled as to all potential defendants and, upon witten

23 | stipulation by the parties, the 90-day peri od may be extended,
24 | and the statute of linmtations is tolled during any such

25 | extensi on. Upon conpl etion of the 90-day period, or upon

26 | receiving notice of termination of negotiations during an

27 | extended period, the clai mant has 60 days or the renmni nder of
28 | the period of the statute of linmtations, whichever is

29 | greater, within which to file suit.

30 (3) Each defendant, and each insurer or self-insurer
31| of each defendant, nust have a procedure for pronptly

20
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1| investigating, reviewing, and evaluating a claimduring the

2] 90-day period. If the defendant rejects the claim

3| corroboration of |ack of reasonable grounds for litigation

4 | under this part nust be provided by submitting a verified

5| witten nedical opinion froma nedical expert at the tine the
6 | response rejecting the claimis nmil ed.

7 (4) During the 90-day investigation period, each party
8| shall provide to the other party reasonable access to
9]linformation within its possession or control in order to

10| facilitate evaluation of the claim Such access shall be

11 | provided without formal discovery, pursuant to s.

12| 766. 106(5)-(9), and failure to provide such information is

13 | grounds for disnissal of any applicable claimor defense

14 | ultimately asserted.

15 Section 8. Effective Cctober 1, 2001, and applicable
16 | to causes of action accruing on or after that date, section
17 | 400. 0238, Florida Statutes, is created to read:

18 400. 0238 Presuit election of arbitration.--Wthin 7
19 | days after the conpletion of the 90-day investigation period,
20| the parties nay el ect to have damages determ ned by an
21 | arbitration panel. Such election may be initiated by either
22 | party by serving a witten request for voluntary bi ndi ng
23 | arbitration of damages, and the opposing party may accept the
24 | offer, in witing, within 7 days. Such acceptance within the
25| tinme period provided in this section is a binding conm tnent
26 | to conply with the decision of the arbitrati on panel. The
27 | liability of an insurer is subject to any applicabl e i nsurance
28| limts. Voluntary binding arbitration must be conpleted within
29| 20 days after the acceptance of an offer to arbitrate and
30 | proceed under the follow ng conditions:
31
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(1) The arbitration panel shall be conposed of three

arbitrators, one who is selected by the claimant, one who is

sel ected by the defendant, and a third who is sel ected by

agreenent of the two arbitrators chosen by the clai nant and

t he def endant and who shall serve as chief arbitrator

Multiple plaintiffs or nultiple defendants shall select a

single arbitrator. If the nultiple parties cannot agree on an

arbitrator, selection of the arbitrator shall be in accordance
wi th chapter 682.
(2) The rate of conpensation for arbitrators shall be

agreed upon by the parties.

(3) Arbitration under this section precludes recourse

to any other renedy by the clai mant agai nst any participating

defendant, and shall be undertaken with the understandi ng
t hat:
(a) Net econom c damages are awardabl e, and incl ude,

but are not limted to, past and future nedical expenses, wage

| oss, and | oss of earning capacity, offset by any collatera

source paynents as defined in s. 768.76(2).

(b) Nonecononic danmages that arise out of the sane

i ncident or occurrence are linmted to a nmaxi num aggregate

amount against all arbitrating defendants of $300, 000 per

claimant. If the claimant proves to the arbitration panel, and

the panel finds, that the defendant's conduct anpunted to

i ntentional msconduct or gross negligence, as defined in s.

400. 0244, a naxi num aggregate anount against all arbitrating

def endants of $900, 000 i n noneconom ¢ damages, arising out of

the sane incident or occurrence, may be awarded to each

claimant. A defendant, for the purposes of this subsection,

nmay present evidence contesting any allegation of intentiona

m sconduct or gross negligence.
22
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(c) Punitive damages shall not be awarded.

(d) The defendant is responsible for paynent of

interest on all accrued damages with respect to which interest

woul d be awarded at tri al

(e) The defendant nust pay the clainmant's reasonabl e

attorney's fees, as deternined by the arbitration panel, which

shal |l not exceed 15 percent of the award, reduced to present

val ue. The defendant nust al so pay the claimant's reasonabl e

costs, as determined by the arbitrati on panel

(f) The defendant nust pay all the costs of the

arbitration proceeding and the fees of all the arbitrators.

(g) Each defendant who subnits to arbitration under

this section shall admit liability and is jointly and

severally liable for all danmages assessed pursuant to this

secti on.
(h) The defendant's obligation to pay the claimant's

danmages is for the purpose of arbitration under this section

only. A defendant's or claimant's offer to arbitrate shall not

be used in evidence or in argunent during any subsequent

litigation of the claimfollowing rejection of arbitration

(i) The fact of nmmking or accepting an offer to

arbitrate is not admissible as evidence of liability in any

coll ateral or subsequent proceeding on the claim

(j) Any offer by a claimant to arbitrate nust be nade

to each defendant agai nst whomthe cl ai rant has made a clai m

Any offer by a defendant to arbitrate nust be nade to each

clai mant who has joined in the notice of intent to initiate

litigation. A claimnt or defendant who rejects an offer to
arbitrate is subject to s. 400.0243.
(k) The hearing shall be conducted by all of the

arbitrators, but a majority may deterni ne any question of fact
23
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1| and render a final decision. The chief arbitrator shall decide
2| all evidentiary matters and shall provide the agency with a

3| copy of the arbitration panel's final decision

4 (1) This section does not preclude settlenent at any

5| time by nutual agreenent of the parti es.

6 (4) Any issue between the defendant and the

7 | defendant's insurer or self-insurer as to who shall contro

8 | the defense of the claim and any responsibility for paynent
9] of an arbitration award, shall be determ ned under existing
10| principles of |aw. However, the insurer or self-insurer shal
11| not offer to arbitrate or accept a claimant's offer to

12 | arbitrate without the witten consent of the defendant.

13 Section 9. Effective Cctober 1, 2001, and applicable
14 | to causes of action accruing on or after that date, section
15| 400. 0239, Florida Statutes, is created to read:

16 400.0239 Arbitration to allocate responsibility.--

17 (1) This section applies when nore than one def endant
18 | has participated in voluntary binding arbitration pursuant to
19 | s. 400.0238.

20 (2) Wthin 20 days after the deterninati on of damages
21| by the arbitration panel in the first arbitration proceedi ng,
22 | those defendants who have agreed to vol untary bindi ng

23| arbitration shall subnit any di spute anong themregarding the
24 | apportionment of financial responsibility to a separate

25| binding arbitration proceedi ng. Such proceeding shall be with
26 | a panel of three arbitrators, which panel shall consist of the
27 | chief arbitrator who presided in the first arbitration

28 | proceedi ng, who shall serve as the chief arbitrator, and two
29 | arbitrators appointed by the defendants. If the defendants

30 | cannot agree on their selection of arbitrators within 20 days
31| after the determi nation of damages by the arbitration panel in

24
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the first arbitration proceeding, selection of the arbitrators

shall be in accordance with chapter 682.

(3) The chief arbitrator shall convene the arbitrators

for the purpose of deternining allocation of responsibility

anong nmul tiple defendants within 65 days after the

determ nati on of damages by the arbitration panel in the first

arbitration proceedi ng.

(4) The arbitration panel shall allocate financial

responsibility anong all defendants naned in the notice of

intent to initiate litigation, regardl ess of whether the

def endant has submitted to arbitrati on. The defendants in the

arbitration proceeding shall pay their proportionate share of

t he econoni ¢ and noneconom ¢ damages awar ded by the

arbitration panel. Al defendants in the arbitration

proceedi ng shall be jointly and severally liable for any

damages assessed in arbitration. The determ nation of the

percentage of fault of any defendant not in the arbitration

proceeding is not binding against the plaintiff or that

defendant, and is not adnissible in any subsequent |ega

pr oceedi ng.
(5) Paynent by the defendants of the danmmges awarded

by the arbitration panel in the first arbitrati on proceedi ng

shal | extingui sh those defendants' liability to the cl ai mant

and shall al so extinguish those defendants' liability for

contribution to any defendants who did not participate in

arbitration.

(6) Any defendant payi ng damages assessed under this

section or s. 400.0238 shall have an action for contribution

agai nst any nonarbitrating person whose negligence contri buted

to the injury.

25
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1 Section 10. Effective Cctober 1, 2001, and applicable
2| to causes of action accruing on or after that date, section

3| 400.024, Florida Statues, is created to read:

4 400.024 M sarbitration.--

5 (1) At any tine during the course of voluntary binding
6| arbitration of a claimunder s. 400.0238, the chief arbitrator
7] on the arbitration panel, if he or she deterni nes that

8 | agreenent cannot be reached, may dissolve the arbitration

9 | panel and appoint two new arbitrators fromlists of three to
10| five nanes provided by each party to the arbitration. Not nore
11| than one arbhitrator shall be appointed fromthe |list provided
12 | by any party.

13 (2) Upon appoi ntnent of the new arbitrators,

14 | arbitration shall proceed at the direction of the chief

15| arbitrator in accordance with ss. 400.0238-400.0242.

16 (3) At any tine after the allocation arbitration

17 | hearing under s. 400.0239 has concluded, the chief arbitrator
18 | on the arbhitration panel nay dissolve the arbitration pane

19 | and decl are the proceedi ngs concluded if he or she deternines
20 | that agreenent cannot be reached.

21 Section 11. Effective Cctober 1, 2001, and applicable
22 | to causes of action accruing on or after that date, section
23| 400. 0241, Florida Statues, is created to read:

24 400. 0241 Paynent of arbitration award. --

25 (1) Wthin 20 days after the deterninati on of damages
26 | by the arbitration panel pursuant to s. 400.0238, the

27 | def endant shall

28 (a) Pay the arbitration award, including interest at
29 | the legal rate, to the claimnt; or

30 (b) Subnit any dispute anong multiple defendants to

31| arbitration as provided in s. 400. 0239.

26
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1 (2) Commencing 90 days after the award rendered in the
2| arbitration procedure under s. 400.0238, such award shal

3| accrue interest at the rate of 18 percent per year

4 Section 12. Effective Cctober 1, 2001, and applicable
5] to causes of action accruing on or after that date, section

6 | 400.0242, Florida Statutes, is created to read:

7 400. 0242 Appeal of arbitration award. - -

8 (1) An arbitration award and an all ocation of

9| financial responsibility are final agency action for purposes
10 ] of s. 120.68. Any appeal nust be filed in the district court
11| of appeal for the district in which the arbitration took

12 | place, is limted to review of the record, and nust otherw se
13 | proceed in accordance with s. 120.68. The anpunt of an

14 | arbitration award or an order allocating financial

15| responsibility, the evidence in support of either, and the

16 | procedure by which either is deternined are subject to

17 | judicial scrutiny only in a proceeding instituted under this
18 | subsecti on.

19 (2) An appeal does not operate to stay an arbitration
20| award, and an arbitration panel, nenber of an arbitration

21| panel, or circuit court shall not stay an arbitrati on award.
22| The district court of appeal may order a stay to prevent

23 | mani fest injustice, but the court shall not abrogate the

24 | provisions of s. 400.0241(2).

25 (3) Any party to an arbitration proceeding nay enforce
26| an arbitration award or an allocation of financial

27 | responsibility by filing a petition in the circuit court for
28 | the circuit in which the arbitration took place. A petition
29 | may not be granted unless the tine for appeal has expired. If
30 | an appeal has been taken, a petition nay not be granted with
31
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respect to an arbitration award or an allocation of financial

responsi bility which has been stayed.

(4) |If the petitioner establishes the authenticity of

the arbitration award or the allocation of financial

responsibility, shows that the tine for appeal has expired,

and denonstrates that no stay is in place, the court shal

enter such orders and judgnents as are required to carry out

the terns of the arbitration award or allocation of financial

responsibility. Such orders are enforceabl e by the contenpt

powers of the court, and execution will issue, upon the

request of a party, for such judgnents.

Section 13. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0243, Florida Statutes, is created to read:

400.0243 Trial.--

(1) A proceeding for voluntary binding arbitration is

an alternative to jury trial and does not supersede the right

of any party to a jury trial.

(2) |If neither party requests or agrees to voluntary

binding arbitration, the clainant may file suit. The claim

shall then proceed to trial or to any avail able | ega

alternative such as nediation or an offer of and denmand for

j udgnent under s. 768.79.

(3) If the defendant rejects the claimant's offer of

voluntary binding arbitration, the claimshall proceed to

trial without any linmtation on danages. |f the cl ai mant

prevails at trial, the clainmant is entitled to recover

prej udgnment interest and the award shall be reduced by any

danmages recovered by the claimant fromarbitrating

codefendants following arbitration. Additionally, upon

prevailing at trial, the clainmant shall recover reasonabl e
28
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attorney's fees fromthe defendant in an anmount up to 25

percent of the award, reduced to present val ue.

(4)(a) Except as provided in paragraph (b), if the

claimant rejects a defendant's offer of voluntary binding

arbitration, the damages awardable at trial are linmted to

econom ¢ damages, reduced to present val ue, and nonecononic

danmages, arising out of the sane incident or occurrence, and

shal |l not exceed a maxi mum aggregate anount agai nst al

def endants of $400, 000 per claimant. The damages awarded at

trial nust be offset by any amounts received by settling or

arbitrati ng codef endants.

(b) The claimant may seek punitive danmages only by

rejecting a defendant's offer of voluntary arbitration in

writing and contending that the defendant's conduct was

i ntentional misconduct or gross negligence, as those terns are
defined in s. 400.0244(2), and that such conduct was notivated
sol ely by unreasonabl e financial gain such that the

unr easonabl y dangerous nature of the conduct, together with

the high likelihood of injury resulting fromthe conduct, was

actually known by the nanagi ng agent, director, officer, or

ot her person responsi ble for nmaking policy decisions on behalf
of the defendant. Wthin 90 days after the date of filing
suit, the clainmant shall nove the court to amend the conpl ai nt

to include a claimfor punitive damages, describing the |evel

of conduct set forth in this paragraph. |If the court denies

the notion, the claimant may request arbitration within 30

days after the court's ruling pursuant to s. 400.0238 and, if

the defendant rejects the offer to arbitrate, the case shal

proceed to trial as provided in subsection (3). If the court

grants the notion, the case shall proceed to trial, subject to

29

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 SB 1202
10-428B-01

the provisions of paragraph (a), and punitive damages may be
awarded as provided in ss. 400.0244-400. 0247.

The Legislature expressly finds that such conditional limt on

nonecononi ¢ damages is warranted by the claimant's rejection

of an offer to arbitrate, and represents an appropriate

bal ance between the interests of all residents who ultimtely

pay for such |losses and the interests of those residents who

are injured or die as a result of such action by |icensees.
Section 14. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0244, Florida Statutes, is created to read:
400. 0244 Pleading in civil actions; claimfor punitive

danmmges. - -
(1) In any civil action brought pursuant to this part,

no claimfor punitive damages shall be pernmitted unless there

is a reasonabl e showing by evidence in the record or proffered

by the cl ai mant which woul d provide a reasonabl e basis for

recovery of such damages. The cl ai mant nay nove to anend her

or his conplaint to assert a claimfor punitive danages, as

allowed by the rules of civil procedure. The rules of civil

procedure shall be liberally construed so as to allow the

cl ai mant di scovery of evidence that appears reasonably

calculated to |l ead to adm ssi bl e evi dence on the issue of

puni tive danmages. Di scovery of financial worth shall not

proceed until after the pleading concerning punitive damages

is pernmtted.

(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was guilty of

30
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1| intentional misconduct or gross negligence. As used in this

2| section, the term

3 (a) "Intentional msconduct" nmeans that the defendant
4 | had actual knowl edge of the wongful ness of the conduct and

5] the high probability that injury or danage to the cl ai mant

6| would result and, despite that know edge, intentionally

7 | pursued that course of conduct, resulting in injury or danmge.
8 (b) "Gross negligence" nmeans that the defendant's

9 | conduct was so reckless or wanting in care that it constituted
10| a conscious disregard or indifference to the life, safety, or
11 | rights of persons exposed to such conduct.

12 (3) In the case of an enpl oyer, principal

13 | corporation, or other legal entity, punitive damages nmay be
14 | i nposed for the conduct of an enpl oyee or agent only if the
15 | conduct of the enployee or agent neets the criteria specified
16 | i n subsection (2) and:

17 (a) The enployer, principal, corporation, or other

18 | legal entity actively and knowingly participated in such

19 | conduct ;

20 (b) The officers, directors, or nanagers of the

21 | enpl oyer, principal, corporation, or other legal entity

22 | knowi ngly condoned, ratified, or consented to such conduct; or
23 (c) The enployer, principal, corporation, or other

24 | legal entity engaged in conduct that constituted gross

25| negligence and that contributed to the | oss, dammges, or

26 | injury suffered by the clai nant.

27 Section 15. Effective Cctober 1, 2001, and applicable
28 | to causes of action accruing on or after that date, section
29 | 400. 0245, Florida Statutes, is created to read:

30 400. 0245 Punitive damages; burden of proof.--In al

31| civil actions brought pursuant to this part, the plaintiff

31
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1| nmust establish at trial, by clear and convincing evidence, its
2| entitlenent to an award of punitive danages. The anpunt of

3 | damages nmust be deternined by the greater weight of the

4 | evi dence.

5 Section 16. Effective Cctober 1, 2001, and applicable
6 | to causes of action accruing on or after that date, section

7 | 400. 0246, Florida Statutes, is created to read:

8 400. 0246 Punitive damages; linitation.--

9 (1) (a) Except as provided in paragraphs (b) and (c),

10| an award of punitive danages nay not exceed the greater of:

11 1. Three tines the anount of conpensatory damages

12 | awarded to each clainant entitled thereto, consistent with the
13 | renmi ni ng provisions of this section; or

14 2. The sum of $500, 000.

15 (b) If the fact finder deternines that the w ongful

16 | conduct proven under this section was notivated solely by

17 | unreasonabl e financial gain and determ nes that the

18 | unreasonabl y dangerous nature of the conduct, together with
19 | the high likelihood of injury resulting fromthe conduct, was
20 | actually known by the nanagi ng agent, director, officer, or

21 | other person responsible for nmaki ng policy decisions on behalf
22 | of the defendant, the fact finder may award an anount of

23| punitive damages not to exceed the greater of:

24 1. Four tinmes the anpbunt of conpensatory danmges

25| awarded to each claimant entitled thereto, consistent with the
26 | remmi ning provisions of this section; or

27 2. The sumof $2 nmillion

28 (c) If the fact finder deternines that at the tinme of
29 | injury the defendant had a specific intent to harmthe

30| claimant and deternines that the defendant's conduct did in
31
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fact harmthe claimant, there shall be no cap on punitive

danmages.
(d) This subsection does not prohibit an appropriate

court fromexercising its jurisdiction under s. 768.74 in

determ ni ng the reasonabl eness of an award of punitive damages

which is less than three tines the anpbunt of conpensatory

danmages.
(2)(a) Except as provided in paragraph (b), punitive

damages nmay not be awarded against a defendant in a civil

action if that defendant establishes, before trial, that

puni tive danmages have previously been awarded agai nst that

defendant in any state or federal court in any action alleging

harm fromthe sane act or single course of conduct for which

the cl ai mant seeks conpensatory danages. For purposes of a

civil action, the term"the sane act or single course of

conduct"” includes acts resulting in the sanme nanufacturing

defects, acts resulting in the sane defects in design, or

failure to warn of the same hazards, with respect to sinilar

units of a product.

(b) In subsequent civil actions involving the sane act

or single course of conduct for which punitive damages have

al ready been awarded, if the court determ nes by clear and

convi nci ng evidence that the anpunt of prior punitive danages

awarded was insufficient to punish that defendant's behavi or

the court may permit a jury to consider an award of subsequent

punitive damages. In permitting a jury to consider awarding

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. In

addition, the court nay consi der whether the defendant's act

or course of conduct has ceased. Any subsequent punitive

33
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1| damage awards nust be reduced by the anpbunt of any earlier

2 | punitive danage awards rendered in state or federal court.

3 (3) The claimant's attorney's fees, if payable from

4| the judgnent, are, to the extent that the fees are based on

5] the punitive danages, cal cul ated based on the final judgnment

6| for punitive danages. This subsection does not linit the

7 | paynent of attorney's fees based upon an award of damages

8 | other than punitive danmmges.

9 (4) The jury may not be given instructions concerning
10| and nay not be infornmed of the provisions of this section

11 Section 17. Effective Cctober 1, 2001, and applicable
12 | to causes of action accruing on or after that date, section

13 | 400. 0247, Florida Statutes, is created to read:

14 400. 0247 Copies forwarded to state attorney.--ln any
15 ] action in which punitive danages are awarded, notwithstanding
16 | any appeals, the Cerk of the Court shall forward to the state
17 | attorney of that circuit a copy of the conplaint, any amended
18 | conplaints, the verdict form and the final judgnent.

19 Section 18. Subsection (3) of section 400.062, Florida
20| Statutes, is anended to read:

21 400. 062 License required; fee; disposition; display;
22 | transfer. --

23 (3) The annual license fee required for each license
24 | i ssued under this part shall be conprised of two parts. Part
2511 of the license fee shall be the basic license fee. The rate
26 | per bed for the basic |license fee shall be established

27 | annual ly and rust be reasonably calculated to cover the cost
28 | of regulation under this part, but nmay not exceed$50%$35 per

29 | bed. Part Il of the license fee shall be the resident

30| protection fee, which shall be at the rate of not | ess than 25
31| cents per bed. The rate per bed shall be the mininmumrate per
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1| bed, and such rate shall remain in effect until the effective
2| date of a rate per bed adopted by rule by the agency pursuant
3|to this part. At such tine as the anpunt on deposit in the

4 | Resident Protection Trust Fund is |less than $500, 000, the

5| agency nmay adopt rules to establish a rate which nmay not

6 | exceed $10 per bed. The rate per bed shall revert back to the
7| mnimumrate per bed when the anpbunt on deposit in the

8 | Resident Protection Trust Fund reaches $500, 000, except that

9] any rate established by rule shall remain in effect until such
10| tine as the rate has been equally required for each |icense

11 | i ssued under this part. Any anmount in the fund in excess of
12 | $800, 000 shall revert to the Health Care Trust Fund and nay

13 | not be expended without prior approval of the Legislature.

14 | The agency nmmy prorate the annual license fee for those

15| licenses which it issues under this part for less than 1 year
16 | Funds generated by license fees collected in accordance with
17 | this section shall be deposited in the foll owi ng manner

18 (a) The basic license fee collected shall be deposited
19| in the Health Care Trust Fund, established for the sole

20 | purpose of carrying out this part. When the bal ance of the

21 | account established in the Health Care Trust Fund for the

22 | deposit of fees collected as authorized under this section

23 | exceeds one-third of the annual cost of regulation under this
24 | part, the excess shall be used to reduce the licensure fees in
25| the next year.

26 (b) The resident protection fee collected shall be

27 | deposited in the Resident Protection Trust Fund for the sole
28 | purpose of paying, in accordance with the provisions of s.

29 | 400. 063, for the appropriate alternate placenent, care, and

30| treatnent of a resident renopved froma nursing hone facility
31| on a tenporary, energency basis or for the naintenance and
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1| care of residents in a nursing hone facility pending renoval
2| and alternate placenent.

3 Section 19. Subsections (2) and (5) of section

4] 400.071, Florida Statutes, are anended, and subsection (11) is
5| added to that section, to read:

6 400.071 Application for license.--

7 (2) The application shall be under oath and shal

8| contain the follow ng

9 (a) The nane, address, and social security nunber of
10| the applicant if an individual; if the applicant is a firm
11 | partnership, or association, its nane, address, and enpl oyer
12 | identification nunber (EIN), and the name and address of any
13| controlling interest every—renber—f—the—appHecant—ts—=a

14 T ’ ’ . - .

15 | nunber—(EB-N-——ant—thenare—antd—address—of—its—director—and
16 | effecers—and—of—eachperson—thaving—at—teast—a—5percent

17 | interest—in—the—corporation; and the nane by which the

18 | facility is to be known.

19 (b) The nane of any person whose nane is required on
20| the application under the provisions of paragraph (a) and who
21| owns at least a 10 percent interest in any professiona

22 | service, firm association, partnership, or corporation

23 | provi di ng goods, |eases, or services to the facility for which
24 | the application is made, and the nane and address of the

25 | professional service, firm association, partnership, or

26 | corporation in which such interest is held.

27 (c) The location of the facility for which a |license
28 | i s sought and an indication, as in the original application
29 | that such location conforns to the |ocal zoning ordi nances.
30

31
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(d) The nane of the person or persons under whose
managenent or supervision the facility will be conducted and
t he nane of the its—t++eensed administrator

(e) A signed affidavit disclosing any financial or

ownership interest that a person or entity described in

par agraph (a) or paragraph (d) has held in the last 5 years in

any entity licensed by this state or any other state to

provide health or residential care which has cl osed

voluntarily or involuntarily; has filed for bankruptcy; has

had a recei ver appointed; has had a |license deni ed, suspended,

or revoked; or has had an injunction issued against it which

was initiated by a regul atory agency. The affidavit nust

di scl ose the reason any such entity was cl osed, whether

voluntarily or involuntarily.

(f) ey The total number of beds and the total nunber
of Medicare and Medicaid certified beds.

(g)tH)r Information relating to the nunber, experience,

and training of the enployees of the facility and of the nora
character of the applicant and enpl oyees which t he agency
requires by rule, including the nane and address of any
nursing hone with which the applicant or enpl oyees have been
affiliated through ownership or enploynent within 5 years of
the date of the application for a |icense and the record of
any crimnal convictions involving the applicant and any
crimnal convictions involving an enpl oyee if known by the
applicant after inquiring of the enployee. The applicant nust
denonstrate that sufficient nunbers of qualified staff, by

training or experience, will be enployed to properly care for
the type and nunber of residents who will reside in the
facility.
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(h) tg) Copies of any civil verdict or judgnent
i nvolving the applicant rendered within the 10 years preceding
the application, relating to nmedical negligence, violation of
residents' rights, or wongful death. As a condition of
licensure, the licensee agrees to provide to the agency copies
of any new verdict or judgnent involving the applicant,
relating to such matters, within 30 days after filing with the
clerk of the court. The information required in this
par agraph shall be maintained in the facility's licensure file
and in an agency database which is available as a public
record.

(5) The applicant shall furnish satisfactory proof of
financial ability to operate and conduct the nursing hone in
accordance with the requirenents of this part and all rules
adopted under this part, and the agency shall establish
standards for this purpose, including infornmation reported

under paragraph (2)(e). The agency also shall establish

docunentati on requirenents, to be conpleted by each applicant,
that show anticipated facility revenues and expenditures, the
basis for financing the anticipated cash-fl ow requirenents of
the facility, and an applicant's access to contingency
fi nanci ng.

(11) The agency nmmy issue an inactive license to a

nursing hone that will be tenporarily unable to provide

services but that is reasonably expected to resune services.

Such designation may be nade for a period not to exceed 12

nont hs but nmay be renewed by the agency for up to 6 additiona

nont hs. Any request that a nursing hone becone inactive nust

be subnitted to the agency and approved by the agency prior to

initiating any suspension of service or notifying residents.

Upon agency approval, the nursing hone shall notify residents
38
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of any necessary discharge or transfer as provided in s.
400. 0255.

Section 20. Subsection (3) is added to section
400. 111, Florida Statutes, to read:

400. 111 Expiration of license; renewal.--

(3) The agency may not renew a license if the

applicant has failed to pay any fines assessed by final order

of the agency or fines assessed by the Health Care Fi nancing

Adm ni stration under requirenents for federal certification
Section 21. Subsection (2) of section 400.118, Florida
Statutes, is anended to read:

400. 118 Quality assurance; early warning system
nmonitoring; rapid response teans. --

(2)(a) The agency shall establish within each district
office one or nore quality-of-care nonitors, based on the
nunber of nursing facilities in the district, to nonitor al
nursing facilities in the district on a regular, unannounced,
aperi odi c basis, including nights, evenings, weekends, and
holidays. Quality-of-care nmonitors shall visit each nursing

facility at least quarterly.Priority for additiona

nmonitoring visits shall be given to nursing facilities with a
hi story of resident patient care deficiencies. Quality-of-care
nmonitors shall be registered nurses who are trai ned and
experienced in nursing facility regul ation, standards of
practice in long-termcare, and eval uation of patient care.
I ndividuals in these positions shall not be deployed by the
agency as a part of the district survey teamin the conduct of
routine, schedul ed surveys, but shall function solely and
i ndependently as quality-of-care nonitors. Quality-of-care
nmonitors shall assess the overall quality of life in the
nursing facility and shall assess specific conditions in the
39
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facility directly related to resident patient care, including
the operations of internal quality-inprovenent and

ri sk- managenent prograns and adverse-incident reports. The

gquality-of-care nonitor shall include in an assessnent visit
observation of the care and services rendered to residents and
formal and informal interviews with residents, famly nenbers,
facility staff, resident guests, volunteers, other regul atory
staff, and representatives of a long-term care onbudsman
council or Florida advocacy council

(b) Findings of a nonitoring visit, both positive and
negative, shall be provided orally and in witing to the
facility administrator or, in the absence of the facility
adm nistrator, to the adninistrator on duty or the director of
nursing. The quality-of-care nonitor nay recomend to the
facility adm nistrator procedural and policy changes and staff
training, as needed, to inprove the care or quality of life of
facility residents. Conditions observed by the quality-of-care
moni tor which threaten the health or safety of a resident or
that represent repeated observations of deficient practice

shal|l be reported imediately to the agency area office
supervi sor for appropriate regulatory action and, as
appropriate or as required by law, to | aw enforcenent, adult
protective services, or other responsible agencies.

(c) Any record, whether witten or oral, or any
written or oral communication generated pursuant to paragraph
(a) or paragraph (b) shall not be subject to discovery or
introduction into evidence in any civil or adm nistrative
action against a nursing facility arising out of matters which
are the subject of quality-of-care nonitoring, and a person
who was in attendance at a nonitoring visit or eval uation may
not be pernmitted or required to testify in any such civil or

40
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1| administrative action as to any evidence or other matters

2 | produced or presented during the nonitoring visits or

3 | eval uati ons. However, information, docunents, or records

4 | otherwi se available fromoriginal sources are not to be

5| construed as i mmune fromdi scovery or use in any such civil or
6 | adm nistrative action nerely because they were presented

7| during nmonitoring visits or evaluations, and any person who

8| participates in such activities nmay not be prevented from

9| testifying as to matters within his or her know edge, but such
10 | witness may not be asked about his or her participation in

11 | such activities. The exclusion fromthe di scovery or

12 | introduction of evidence in any civil or adm nistrative action
13 | provided for herein shall not apply when the quality-of-care
14 | nonitor nakes a report to the appropriate authorities

15| regarding a threat to the health or safety of a resident.

16 Section 22. Section 400.121, Florida Statutes, is

17 | anended to read:

18 400. 121 Denial, suspension, revocation of |icense;

19 | noratorium on adm ssions; admnistrative fines; procedure;

20| order to increase staffing.--

21 (1) The agency may deny, revoke, or suspend a license
22 | or inpose an adninistrative fine, not to exceed $500 per

23 | violation per day, for:

24 (a) Aviolation of any provision of s. 400.102(1); -

25 (b) A denonstrated pattern of deficient practice;

26 (c) Failure to pay any outstanding fines assessed hy
27 | final order of the agency or fines assessed by the Health Care
28 | Financing Adninistration pursuant to requirenents for federa
29 | certification;

30 (d) Exclusion fromthe Medicare or Medicaid program

31| or
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1 (e) An adverse action against any controlling interest
2| by a regulatory agency, including the appointnent of a

3| receiver; denial, suspension, or revocation of a license; or
4| the issuance of an injunction by a regulatory agency. If the
5| adverse action invol ves solely the managenent conpany, the

6 | applicant or licensee shall be given 30 days to renedy before
7| final action is taken

8

9] All hearings shall be held within the county in which the

10| I'icensee or applicant operates or applies for a license to

11| operate a facility as defined herein.

12 (2) Except as provided in s. 400.23(8), a $500 fine
13 | shall be inposed The—agency—as—apart—of—any—frnat—order

14 | issted—byit—under—this—part—may—+npose—suvch—THne—as—i+t—deens
15 | preper—except—that—such—fine—rmay not—exceed—$560 for each

16 | violation. Each day a violation of this part occurs

17 | constitutes a separate violation and is subject to a separate
18 | fine, but in no event may any fine aggregate nore than $5, 000.
19| Afine may be levied pursuant to this section in lieu of and
20 | notwi thstandi ng the provisions of s. 400.23. Fines paid by—any
21 | aursing—hore—factHty—t+ecensee—under—thi-s—subseetion shall be
22 | deposited in the Resident Protection Trust Fund and expended
23| as provided in s. 400.063.

24 (3) The agency may issue an order immediately

25 | suspending or revoking a license when it determnines that any
26 | condition in the facility presents a danger to the health,

27 | safety, or welfare of the residents in the facility.

28 (4)(a) The agency nmmy inpose an i medi ate noratorium
29 | on admissions to any facility when the agency determ nes that
30| any condition in the facility presents a threat to the health,
31| safety, or welfare of the residents in the facility.
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1 (b) \Where the agency has placed a noratorium on

2| adm ssions on any facility two times within a 7-year period,

3 | the agency may suspend the license of the nursing hone and the
4| facility's managenent conpany, if any. The |licensee shall be
5| afforded an admi nistrative hearing within 90 days after the

6 | suspension to deternine whether the |icense should be revoked.
7 | During the suspension, the agency shall take the facility into
8 | receivership and shall operate the facility.

9 (5) An action taken by the agency to deny, suspend, or
10 | revoke a facility's license under this part, in which the

11| agency clains that the facility owner or an enpl oyee of the

12 | facility has threatened the health, safety, or welfare of a

13 | resident of the facility, shall be heard by the Division of

14 | Adninistrative Hearings of the Departnent of Managenent

15| Services within 120 days after receipt of the facility's

16 | request for a hearing, unless the tine limtation is waived by
17 | both parties. The adm nistrative |aw judge nust render a

18 | decision within 30 days after receipt of a proposed

19 | reconmended order. This subsection does not nodify the
20 | requirenent that an adnministrative hearing be held within 90
21 | days after a license is suspended under paragraph (4)(b).
22 (6) The agency is authorized to require a facility to
23 | increase staffing beyond the minimumrequired by law, if the
24 | agency has taken administrative action against the facility
25| for care-related deficiencies directly attributable to
26 | insufficient staff. Under such circunstances, the facility may
27 | request an expedited interimrate increase. The agency shal
28 | process the request within 10 days after receipt of al
29 | required docunentation fromthe facility. A facility that
30| fails to maintain the required increased staffing is subject
31
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to a fine of $500 per day for each day the staffing is bel ow
the level required by the agency.
(7) An adninistrative proceedi ng chall engi ng an action

by the agency to enforce licensure requirenents shall be

reviewed on the basis of the facts and conditions that

resulted in the initial agency action
Section 23. Subsection (10) of section 400. 141,
Florida Statutes, is anended, and subsections (14), (15),
(16), (17), (18), and (19) are added to that section, to read:
400. 141 Adnministration and nanagenent of nursing hone

facilities.--Every licensed facility shall conply with al
appl i cabl e standards and rul es of the agency and shall:

(10) Keep full records of resident adni ssions and
di scharges; nedical and general health status, including
nedi cal records, personal and social history, and identity and
address of next of kin or other persons who nmay have
responsibility for the affairs of the residents; and
i ndi vidual resident care plans including, but not limted to,
prescribed services, services related to assistance with

activities of daily living, service frequency and duration

and service goals. The records shall be open to inspection by
t he agency.
(14) Subnmit to the agency the infornmation specified in

s. 400.071(2)(e) for a managenent conpany within 30 days after

the effective date of the nmnagenent agreenent.

(15) Subnit senmiannually to the agency, or nore

frequently if requested by the agency, information regarding

facility staff-to-resident ratios, staff turnover, and staff

stability, including information regarding certified nursing

assi stants, licensed nurses, the director of nursing, and the

facility administrator. For purposes of this reporting:
44
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(a) Staff-to-resident ratios nust be reported in the

categories specified in s. 400.23(3)(a) and applicable rules.

The ratio nmust be reported as an average for the npbst recent

cal endar quarter.

(b) Staff turnover nust be reported for the nost

recent 12-nonth period ending on the | ast workday of the nost

recent cal endar quarter prior to the date the information is

subm tted. The turnover rate nust be conputed quarterly, with

the annual rate being the cunul ative sumof the quarterly

rates. The fornula for determining the turnover rate is the

total nunber of term nations or separations experienced during

the quarter, divided by the total nunber of staff enployed at

the end of the period for which the rate is conputed, and

expressed as a percent age.

(c) The fornula for determining staff stability is the

total nunber of enpl oyees that have been enpl oyed over the

previous 12 nonths, divided by the total nunber of enpl oyees

enpl oyed at the end of the npbst recent cal endar quarter, and

expressed as a percent age.

(16) Report nonthly the nunber of vacant beds in the

facility which are available for resident occupancy on the day

the infornmation is report ed.

(17) Ensure that any resident who exhibits signs of

denentia or cognitive inpairnent is exanined by a |licensed

physician to rule out the presence of an underlying

physi ol ogi cal condition that nmay be contributing to such

denentia or inpairnent. The exam nation nust occur within 7

days after the admission of a resident to the facility or

within 7 days after the acknow edgenent of such signs by

facility staff. The facility nust notify the resident's

desi gnee or legal representative prior to the exam nation. |f
45
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an underlying physiological condition is deternmned to exist,

the facility shall provide necessary care and services to

treat the condition.

(18) If the facility inplenents a dining and

hospitality attendant program ensure that the programis

devel oped and i npl enent ed under the supervision of the

facility director of nursing. Alicensed nurse or a registered

dietitian nmust conduct training of dining and hospitality

attendants. A person enployed by a facility as a dining and

hospitality attendant nust performtasks under the direct

supervi sion of a licensed nurse.

(19) Report to the agency any filing for bankruptcy

protection by the facility or its parent corporation

di vestiture or spin-off of its assets, or corporate

reorgani zation within 30 days after the conpletion of such

activity.

Facilities that have been awarded a Gold Seal under the
program established in s. 400.235 may develop a plan to
provide certified nursing assistant training as prescribed by
federal regulations and state rules and may apply to the
agency for approval of its program

Section 24. Section 400.147, Florida Statutes, is
created to read

400. 147 Internal risk-managenent and quality-assurance

program - -
(1) Every facility shall, as part of its

adm ni strative functions, establish an interna

ri sk- managenent and qual ity-assurance program the purpose of

which is to assess resident-care practices; review facility

quality indicators, facility incident reports, deficiencies
46
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cited by the agency, individual resident shared-risk

agreenents as defined in s. 400.021, and resident grievances;

and devel op plans of action to correct and respond quickly to

identified quality deficiencies. The program nmust include:

(a) A risk nmanager enployed by the facility and

| i censed under chapter 395 who is responsible for

i npl erentation and oversight of the facility's interna

ri sk-managenent and qual i ty-assurance program as required by

this section. A risk nmanager nmust not be nmde responsible for

nore than four internal risk-nmanagenent and quality-assurance

prograns in separate facilities licensed pursuant to chapter
400 or chapter 395.
(b) A risk-managenent and quality-assurance comittee

consisting of the facility risk manager, the adm nistrator

the director of nursing, the nedical director, and at |east

three other nenbers of the facility staff. The ri sk- managenent

and quality-assurance conmittee shall neet at |east nonthly.

(c) Policies and procedures to inplenent the interna

ri sk-managenent and qual ity-assurance program which nust

i nclude the investigation and analysis of the frequency and

causes of general categories and specific types of adverse

i ncidents to residents.

(d) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not linmted to, education and training in risk

managenent and ri sk prevention for all nonphysician personnel

as foll ows:
1. Such education and training of all nonphysician

personnel shall be part of their initial orientation; and

2. At least 3 hours of such education and training

shal |l be provided annually for all nonphysician personnel of
47
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the licensed facility working in clinical areas and providing

resi dent care.

(e) The analysis of resident grievances that relate to

resident care and the quality of clinical services.

(f) The devel opnent and inpl ementation of an

i ncident-reporting system based upon the affirmative duty of

all health care providers and all agents and enpl oyees of the

facility to report adverse incidents to the risk nanager

(2) The internal risk-managenent and quality-assurance

programis the responsibility of the facility adm ni strator

(3) In addition to the programs nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of adverse incidents to residents and

violations of residents' rights shall be encouraged and their

i npl erentation and operation facilitated.

(4) Each internal risk-mnagenent and

gual i ty-assurance program shall include the use of incident

reports to be filed with the risk manager and the facility

adm ni strator. The risk manager shall have free access to al

resident records of the licensed facility. The incident

reports are confidential as provided by law, are part of the

wor kpapers of the attorney defending the facility in

litigation relating to the facility, and are subject to

di scovery but are not adnissible as evidence in court. As a

part of each internal risk-nmanagenent and quality-assurance

program the incident reports shall be used to devel op

categories of incidents which identify problemareas. Once

identified, procedures shall be adjusted to correct the

pr obl em ar eas.

(5) For purposes of reporting to the agency under this

section, the term"adverse incident" neans:
48
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(a) An event over which facility personnel could

exercise control and which is associated in whole or in part

with the facility's intervention, rather than the condition

for which such intervention occurred, and which results in one

of the foll ow ng
1. Death;
2. Brain or spinal danage

3. Permanent disfigurenent;

4. Fracture or dislocation of bones or joints;

5. Aresulting lintation of neurol ogical, physical

or sensory function;

6. Any condition that required nedical attention to

whi ch the resident has not given his or her inforned consent

including failure to honor advanced directives; or

7. Any condition that required the transfer of the

resident, within or outside the facility, to a unit providing

a nore acute |l evel of care due to the adverse incident, rather

than the resident's condition prior to the adverse incident;

(b) Abuse, neglect, or exploitation as defined in s.
415.102 or s. 39.01;
(c) Resident el openent; or

(d) An event that is reported to | aw enforcenent.

(6) The facility shall notify the agency within 1

busi ness day after the occurrence of an adverse incident. The

notification nust be nade in witing and be provi ded by

facsinile device or overnight nail delivery. The notification

nmust include information regarding the identity of the

affected resident, the type of adverse incident, the

initiation of an investigation by the facility, and whet her

the events causing or resulting in the adverse incident

represent a potential risk to any other resident. The
49
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notification is confidential as provided by |aw and is not

di scoverable or adnissible in any civil or adnmnistrative

action, except in disciplinary proceedi ngs by the agency or

the appropriate regul atory board. The agency nmy investi gate,

as it deens appropriate, any such incident and prescribe

neasures that nmust or may be taken in response to the

i ncident. The agency shall review each incident and determ ne

whether it potentially involved conduct by the health care

professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(7)(a) Each facility subject to this section shal

submt an adverse-incident report to the agency for each

adverse incident within 15 cal endar days after its occurrence

on a form devel oped by the agency.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, or chapter 466 shall be
reviewed by the agency. The agency shall determ ne whet her any

of the incidents potentially involved conduct by a health care

professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(c) The report subnmitted to the agency nust al so

contain the nane and license nunber of the risk manager of the

facility.
(d) The adverse incident report is confidential as

provided by law and is not discoverable or admissible in any

civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

(8) The internal risk manager of each facility shall

(a) Investigate every allegation of sexual nisconduct

which is nade against a nenber of the facility's personnel who
50
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has direct resident contact if it is alleged that the sexua

m sconduct occurred at the facility or on the grounds of the

facility;
(b) Report every allegation of sexual nisconduct to

the administrator of the facility; and

(c) Notify the resident representative or guardi an of

the victimthat an allegation of sexual m sconduct has been

nmade and that an investigation is being conduct ed.

(9)(a) Any witness who witnessed or who possesses

actual know edge of the act that is the basis of an allegation

of sexual abuse shall notify:

1. The local |aw enforcenent agency;

2. The central abuse hotline of the Departnent of

Children and Fanmily Services; and

3. The risk manager and the adm ni strator

(b) As used in this subsection, the term "sexua

abuse" neans acts of a sexual nature commtted for the sexua

gratification of anyone upon, or in the presence of, a

vul nerabl e adult, w thout the vulnerable adult's inforned

consent, or a mnor. The termincludes, but is not limted to,

the acts defined in s. 794.011(1)(h), fondling, exposure of a

vul nerable adult's or minor's sexual organs, or the use of the

vul nerable adult or minor to solicit for or engage in

prostitution or sexual perfornmance. The term does not include

any act intended for a valid nedical purpose or any act that

nmay reasonably be construed to be a normal caregiving action

(10) The agency shall review, as part of its licensure

i nspection process, the internal risk-nmnagenent and

gual i ty-assurance program at each facility regulated by this

section to deterni ne whet her the program neets standards

established in statutory laws and rules, is being conducted in
51
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a manner designed to reduce adverse incidents, and is

appropriately reporting incidents as required by this section

(11) There is no nonetary liability on the part of,

and a cause of action for damages may not arise against, any

ri sk manager licensed under chapter 395 for the inplenentation

and oversight of the internal risk-nmanagenent and

gual i ty-assurance programin a facility licensed under this

part as required by this section, or for any act or proceeding

undertaken or perforned within the scope of the functions of

such internal risk-managenent and quality-assurance programif

the risk nmanager acts w thout intentional fraud.

(12) |If the agency, through its recei pt of the adverse

i ncident reports prescribed in subsection (7), or through any

i nvestigation, has a reasonable belief that conduct by a staff

nenber or enployee of a facility is grounds for disciplinary

action by the appropriate regul atory board, the agency shal

report this fact to the regul atory board.

(13) The agency nmy adopt rules to administer this

secti on.
(14) The agency shall annually subnit to the

Legislature a report on nursing hone internal risk nmanagenent.

The report nust include the followi ng i nfornmati on arrayed by

county:
(a) The total nunber of adverse incidents.

(b) Alisting, by category, of the types of adverse

i ncidents, the nunber of incidents occurring within each

category, and the type of staff invol ved.

(c) Alisting, by category, of the types of injury

caused and the nunmber of injuries occurring within each

cat egory.
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(d) Types of liability clainms filed based on an

adverse incident or reportable injury.

(e) Disciplinary action taken agai nst staff,

categorized by type of staff involved.

Section 25. Paragraph (a) of subsection (5) of section
400. 191, Florida Statutes, is anended to read:

400.191 Availability, distribution, and posting of
reports and records. --

(5) Every nursing honme facility |icensee shall

(a) Post, in a sufficient nunber of proni nent
positions in the nursing hone so as to be accessible to al
residents and to the general public:;

1. A concise summary of the |ast inspection report
pertaining to the nursing home and issued by the agency, with
references to the page nunbers of the full reports, noting any
deficiencies found by the agency and the actions taken by the
licensee to rectify such deficiencies and indicating in such
summari es where the full reports may be inspected in the
nur si ng hone.

2. A copy of the nbst recent version of the Florida
Nur si ng Home Qui de Watch Li st.

Section 26. Subsection (2) of section 400.211, Florida
Statutes, is anended, and subsection (4) is added to that

section, to read

400. 211 Persons enpl oyed as nursing assistants;
certification requirenent. --

(2) The followi ng categories of persons who are not
certified as nursing assistants under part Il of chapter 464
may be enployed as a certified nursing assistant by a nursing

facility for a period of 4 nonths:
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(a) Persons who are enrolled in, or have conpleted, a
st at e- approved nursing assi stant program of

(b) Persons who have been positively verified as
actively certified and on the registry in another state and
who have not been found guilty of abuse, negl ect, or

exploitation in another state, regardl ess of adjudication and

have not entered a plea of nolo contendere or guilty wthnoe
Hndings—of—abuse; or

(c) Persons who have prelinmnarily passed the state's

certification exam

The certification requirenment nust be net within 4 nonths
after initial enploynent as a nursing assistant in a |icensed
nursing facility.

(4) \When enployed by a nursing hone facility for a

12-nmonth period or longer, a nursing assistant, to maintain

certification, shall subnit to a perfornmance review every 12

nont hs and nmust receive regular in-service educati on based on

t he outcone of such reviews. The in-service training nust:

(a) Be sufficient to ensure the continuing conpetence

of nursing assistants, nust be at |east 18 hours per year, and

may i nclude hours accrued under s. 464.203(8);

(b) Include, at a mini num

1. Techniques for assisting with eating and proper

f eedi ng;
2. Principles of adequate nutrition and hydration

3. Techniques for assisting and responding to the

coghitively inpaired resident or the resident with difficult

behavi ors;
4. Techniques for caring for the resident at the

end-of -l1ife; and
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5. Recogni zi ng changes that place a resident at risk

for pressure ulcers and falls; and

(c) Address areas of weakness as determ ned in nursing

assi stant perfornance reviews and may address the speci al

needs of residents as determ ned by the nursing hone facility
staff.

Section 27. Subsections (2), (3), and (8) of section
400.23, Florida Statutes, are anended to read:

400. 23 Rules; evaluation and deficiencies; |icensure
status. --

(2) Pursuant to the intention of the Legislature, the
agency, in consultation with the Departnent of Health and the
Departnent of Elderly Affairs, shall adopt and enforce rul es
to inplenent this part, which shall include reasonable and
fair criteria in relation to:

(a) The location and construction of the facility;
including fire and life safety, plunbing, heating, cooling,
lighting, ventilation, and other housing conditions which wll
ensure the health, safety, and confort of residents, including
an adequate call system The agency shall establish standards
for facilities and equi pnent to increase the extent to which
new facilities and a new wing or floor added to an existing
facility after July 1, 1999, are structurally capabl e of
serving as shelters only for residents, staff, and fanilies of
residents and staff, and equi pped to be self-supporting during

and i mmedi ately follow ng disasters. The—agency—shatH—work
DINPICITY . I I " I I
I ol I 1 . e
: e . . o I e
extsting—tacitHti+es—I n naki ng such rules, the agency shall be

gui ded by criteria recommended by nationally recognized
55
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r eput abl e professional groups and associations with know edge
of such subject matters. The agency shall update or revise
such criteria as the need arises. Al nursing hones nust
conply with those lifesafety code requirenents and buil di ng
code standards applicable at the tinme of approval of their
construction plans. The agency nmay require alterations to a
building if it determ nes that an existing condition
constitutes a distinct hazard to life, health, or safety. The
agency shall adopt fair and reasonable rules setting forth
condi ti ons under which existing facilities undergoing
additions, alterations, conversions, renovations, or repairs
shall be required to conply with the npst recent updated or
revi sed standards.

(b) The nunber and qualifications of all personnel
i ncl udi ng managenent, nedical, nursing, and other professiona
personnel, and nursing assistants, orderlies, and support
personnel, having responsibility for any part of the care
gi ven residents.

(c) Al sanitary conditions within the facility and
its surroundings, including water supply, sewage disposal
food handling, and general hygiene which will ensure the
health and confort of residents.

(d) The equi pnent essential to the health and wel fare
of the residents.

(e) A uniformaccounting system

(f) The use of shared-risk agreenents between

facilities and their residents, including the involvenent of a

physi ci an, as appropri ate.

(g) - The care, treatnent, and mai ntenance of
residents and neasurenent of the quality and adequacy t hereof,
based on rul es devel oped under this chapter and the Omi bus
56
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1| Budget Reconciliation Act of 1987 (Pub. L. No. 100-203)

2 | (Decenber 22, 1987), Title IV (Medicare, Medicaid, and O her
3| Health-Rel ated Prograns), Subtitle C (Nursing Hone Reforn), as
4 | anended.

5 (h) tg) The preparati on and annual update of a

6 | conprehensi ve energency managenent plan. The agency shal

7 | adopt rules establishing minimumcriteria for the plan after
8| consultation with the Departnent of Conmunity Affairs. At a
9| mninmum the rules nust provide for plan conponents that

10 | address energency evacuation transportation; adequate

11 | sheltering arrangenents; postdi saster activities, including
12 | erergency power, food, and water; postdi saster transportation
13 | supplies; staffing; energency equi pnent; individua

14 | identification of residents and transfer of records; and

15| responding to famly inquiries. The conprehensive energency
16 | managenent plan is subject to review and approval by the |oca
17 | emrergency nanagenent agency. During its review, the |oca

18 | erergency nmanagenent agency shall ensure that the follow ng
19 | agencies, at a nmininmum are given the opportunity to review
20| the plan: the Departnent of Elderly Affairs, the Departnent
21| of Health, the Agency for Health Care Administration, and the
22 | Departnment of Conmunity Affairs. Al so, appropriate volunteer
23 | organi zations nust be given the opportunity to reviewthe

24 | plan. The | ocal energency managenent agency shall conplete
25| its reviewwithin 60 days and either approve the plan or

26 | advise the facility of necessary revisions.

27 (i) The inplenentation of the consuner-satisfaction

28 | survey pursuant to s. 400.0225; the availability,

29 | distribution, and posting of reports and records pursuant to
30| s. 400.191; and the Gold Seal Program pursuant to s. 400. 235.
31
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(3)(a) The agercy—shaH—adopt—rutes—providingfor—the
m ni rum staffing requirements for nursing hones—Fhese
reguirerents shall include, for each nursing hone facility, a
m ni nrum certified nursing assistant staffing of 2.0 hours of

direct resident care per resident per day but never bel ow one

certified nursing assistant per 20 residents and a m ni mum

licensed nursing staffing of 1.0 hour of direct resident care

per resident per day but never bel ow one |icensed nurse per 40

r esi dent sy—inetuti-ng—evening—antd—rght—shifts—and—neekends.

Each nursing hone nmust docunent conpliance with staffing

standards as required under this paragraph and post daily

I had ¢ . : I . F
. et e tar-ds- . F Cobat F
steh—standards—and—+eguirerments—for—darty—posting—of the

nanes of staff on duty for the benefit of facility residents

and the public. The agency shall recognize the use of |icensed
nurses for conpliance with mninmumstaffing requirenents for
certified nursing assistants, provided that the facility
ot herwi se neets the mininumstaffing requirenents for |licensed
nurses and that the licensed nurses so recogni zed are
perforning the duties of a certified nursing assistant. Unl ess
ot herwi se approved by the agency, licensed nurses counted
towards the mininmumstaffing requirenents for certified
nursi ng assistants nust exclusively performthe duties of a
certified nursing assistant for the entire shift and shall not
al so be counted towards the mninmumstaffing requirenents for
licensed nurses. |If the agency approved a facility's request
to use a licensed nurse to performboth |icensed nursing and
certified nursing assistant duties, the facility nust allocate
the anount of staff tinme specifically spent on certified
nursing assistant duties for the purpose of docunenting
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conpliance with mninumstaffing requirenents for certified
and licensed nursing staff. In no event may the hours of a
licensed nurse with dual job responsibilities be counted
tw ce.

(b) The agency shall adopt rules to allow properly
trained staff of a nursing facility, in addition to certified
nursing assistants and |icensed nurses, to assist residents
with eating. The rules shall specify the mnimumtraining
requi rements and shall specify the physiological conditions or
di sorders of residents which would necessitate that the eating
assi stance be provided by nursing personnel of the facility.
Nonnursi ng staff providing eating assistance to residents
under the provisions of this subsection shall not count
towards conpliance with mni num staffing standards.

(c) Licensed practical nurses |icensed under chapter
464 who are providing nursing services in nursing hone
facilities under this part may supervise the activities of
other licensed practical nurses, certified nursing assistants,
and ot her unlicensed personnel providing services in such
facilities in accordance with rul es adopted by the Board of
Nur si ng.

(8) The agency shall adopt rules to provide that, when
the criteria established under subsection (2) are not net,
such deficiencies shall be classified according to the nature
of the deficiency. The agency shall indicate the
classification on the face of the notice of deficiencies as
foll ows:

(a) Cdass | deficiencies are those which the agency
determ nes present an i mm nent danger to the residents or
guests of the nursing hone facility or a substanti al
probability that death or serious physical harmwould result
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1| therefrom The condition or practice constituting a class

2| violation shall be abated or elimnated i mediately, unless a
3| fixed period of tine, as determ ned by the agency, is required
4| for correction. Netwthstanting—s—406—123(2)+A cl ass

5] deficiency is subject to a civil penalty in an anount not |ess
6 | t han$10, 000$5,660 and not exceedi ng $25,000 for each and

7| every deficiency. A fine nust fay be | evied notw thstanding

8 | the correction of the deficiency.

9 (b) dass Il deficiencies are those which the agency
10 | determines have a direct or inmediate relationship to the

11| health, safety, or security of the nursing honme facility

12 | residents, other than class | deficiencies. A class |

13 | deficiency is subject to a civil penalty in an anount not |ess
14 | t han$5, 000$1+,666 and not exceedi ng $10, 000 for each and

15| every deficiency. A citation for a class Il deficiency nust
16 | shatt+ specify the tinme within which the deficiency is required
17 | to be corrected. H—a—ectasstH—deftetrencyi+s—corrected—wthin
18 | the—tirwe—spect-Hed—no—civit—penatty—shaH—beinposetd—untess
19 | H+—s—at+repeated—offense-

20 (c) dass IIl deficiencies are those which the agency
21 | determines to have an indirect or potential relationship to

22 | the health, safety, or security of the nursing hone facility
23 | residents, other than class | or class Il deficiencies. A

24 | class |1l deficiency is shatHH—be subject to a civil penalty of
25| not | ess than$1l, 000$560 and not exceedi ng $2,500 for each

26 | and every deficiency. A citation for a class Il deficiency
27 | nust shalt specify the time within which the deficiency is

28 | required to be corrected. If a class IIl deficiency is

29 | corrected within the tinme specified, no civil penalty shall be
30| inposed, unless it is a repeated offense.

31
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1 Section 28. Section 400.275, Florida Statutes, is

2| created to read

3 400. 275 Agency duti es. --

4 (1) The agency shall establish an in-house pool of

5| qualified individuals to serve as receivers under s. 400.126
6| or as nonitors to oversee the operation of facilities licensed
7 | under this part which have serious problens related to the

8| care of residents until the problens are corrected to the

9| satisfaction of the agency, the facility is sold, or the

10| facility is closed and residents are rel ocated. Such

11 ) individuals may al so serve as a quality-of-care nonitor, a
12 | nenber of a rapid-response team or a trainer. The Secretary
13| of Health Care Adnministration may assi gn other regul atory

14 | functions unrelated to the survey process to such individuals.
15| The |licensee shall reinburse, under s. 400.126(10), al

16 | expenses and costs incurred by the resident protection trust
17 | fund for the services of a receiver or nonitor to oversee the
18 | operation of a nursing hone facility.

19 (2) The agency shall ensure that each newy hired

20 | nursi ng hone surveyor, as a part of basic training, is

21| assigned full-tine to a |licensed nursing hone for at |east 2
22 | days within a 7-day period to observe facility operations

23 | outside of the survey process before the surveyor begins

24 | survey responsibilities. The agency may not assignh an

25| individual to be a nenber of a survey team for purposes of a
26 | survey, evaluation, or consultation visit at a nursing hone
27 | facility in which the surveyor was an enpl oyee within the

28 | preceding 5 years.

29 (3) The agency shall sem annually provide for joint
30| training of nursing hone surveyors and staff of facilities
31| licensed under this part on at | east one of the 10 federa
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citations that were nost frequently issued agai nst nursing

facilities in this state during the previous cal endar year

(4) Each nenber of a nursing hone survey teamwho is a

heal th professional l|icensed under part | of chapter 464, part

X of chapter 468, or chapter 491, shall earn not |ess than 50

percent of required continuing education credits in geriatric

care. Each nenber of a nursing hone survey teamwho is a

heal th professional |icensed under chapter 465 shall earn not

| ess than 30 percent of required continuing education credits

in geriatric care.

(5) The agency nust ensure that when a deficiency is

related to substandard quality of care, a physician with

geriatric experience licensed under chapter 458 or chapter 459

or aregistered nurse with geriatric experience |licensed under

chapter 464 participates in the agency's inform

di spute-resol uti on process.

Section 29. Section 400.402, Florida Statutes, is
amended to read:

400.402 Definitions.--Wen used in this part, the

term

(1) "Activities of daily living" neans functions and
tasks for self-care, including anbul ation, bathing, dressing,
eating, groomng, and toileting, and other sinilar tasks.

(2) "Adninistrator" nmeans an individual at |east 21
years of age who is responsible for the operation and
mai nt enance of an assisted living facility.

(3) "Agency" neans the Agency for Health Care
Admi ni strati on.

(4) "Aging in place" or "age in place" neans the
process of providing increased or adjusted services to a
person to conpensate for the physical or nental decline that
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may occur with the aging process, in order to nmaxinize the
person's dignity and i ndependence and pernmit themto remain in
a famliar, noninstitutional, residential environment for as

| ong as possi ble. Such services may be provided by facility
staff, volunteers, famly, or friends, or through contractua
arrangenents with a third party.

(5) "Applicant" neans an individual owner,
corporation, partnership, firm association, or governnental
entity that applies for a |icense.

(6) "Assisted living facility" means any buil ding or
bui |l di ngs, section or distinct part of a building, private
hone, boardi ng hone, honme for the aged, or other residential
facility, whether operated for profit or not, which undertakes
through its ownership or managenent to provide housing, neals,
and one or nore personal services for a period exceeding 24
hours to one or nore adults who are not rel atives of the owner
or admi ni strator.

(7) "Chemical restraint" nmeans a pharnmacol ogi ¢ drug
that physically linmts, restricts, or deprives an individua
of novenent or mobility, and is used for discipline or
conveni ence and not required for the treatnent of nedica
synpt ons.

(8) "Conmunity living support plan" neans a witten
docunent prepared by a nental health resident and the
resident's nental health case manager in consultation with the
adm nistrator of an assisted living facility with a linted
nmental health |icense or the adninistrator's designee. A copy
nmust be provided to the adm nistrator. The plan nust include
i nformati on about the supports, services, and special needs of
t he resident which enable the resident to live in the assisted
living facility and a nethod by which facility staff can
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recogni ze and respond to the signs and synptons particular to
that resident which indicate the need for professiona
servi ces.

(9) "Cooperative agreenent” neans a written statenent
of understandi ng between a nental health care provider and the
adm nistrator of the assisted living facility with a limted
mental health license in which a nental health resident is
living. The agreenent nust specify directions for accessing
energency and after-hours care for the nental health resident.
A single cooperative agreenent may service all nmental health
residents who are clients of the sanme nental health care
provi der.

(10) "Departnent” neans the Departnent of Elderly
Affairs.

(11) "Energency" neans a situation, physica
condition, or nethod of operation which presents imminent
danger of death or serious physical or nental harmto facility
resi dents.

(12) "Extended congregate care" neans acts beyond
t hose aut horized in subsection(16)+#-that may be perfornmed
pursuant to part | of chapter 464 by persons licensed
t hereunder while carrying out their professional duties, and
ot her supportive services which may be specified by rule. The
pur pose of such services is to enable residents to age in
place in a residential environment despite nental or physical
limtations that might otherw se disqualify themfrom
residency in a facility licensed under this part.

(13) "CQuardian" neans a person to whomthe | aw has
entrusted the custody and control of the person or property,
or both, of a person who has been | egally adjudged
i ncapacit at ed.
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(14) "Limted nursing services" neans acts that may be
perforned pursuant to part | of chapter 464 by persons
I icensed thereunder while carrying out their professiona
duties but limted to those acts which the departnent
specifies by rule. Acts which may be specified by rule as
allowable Iimted nursing services shall be for persons who
neet the admission criteria established by the departnment for
assisted living facilities and shall not be conpl ex enough to

© 00 N o O W DN PP

require 24-hour nursing supervision and may i nclude such

=
o

services as the application and care of routine dressings, and

[N
[N

care of casts, braces, and splints.

21 | respond—accoreinghty—

22 (15) (26> "Mental health resident" neans an individua
23 | who receives social security disability incone due to a nental
24 | di sorder as determned by the Social Security Administration
25| or receives supplenental security incone due to a nental

26 | di sorder as determned by the Social Security Administration
27 | and receives optional state supplenentation

28 (16) 37y "Personal services" neans direct physica

29 | assistance with or supervision of the activities of daily

30| living and the self-adm nistration of nedication and ot her
31| simlar services which the departnent nmay define by rule.
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"Personal services" shall not be construed to nmean the
provi sion of nedical, nursing, dental, or nmental health
servi ces.

(17) 38y "Physical restraint” neans a device which
physically limts, restricts, or deprives an individual of
novenent or nobility, including, but not limted to, a
hal f-bed rail, a full-bed rail, a geriatric chair, and a posey
restraint. The term "physical restraint" shall al so include
any device which was not specifically manufactured as a
restraint but which has been altered, arranged, or otherw se
used for this purpose. The termshall not include bandage
mat eri al used for the purpose of binding a wound or injury.

(18) 19y "Rel ative" neans an individual who is the
father, nother, stepfather, stepnother, son, daughter
brot her, sister, grandnother, grandfather, great-grandnother
gr eat - grandf at her, grandson, granddaughter, uncle, aunt, first
cousi n, nephew, niece, husband, wife, father-in-I|aw,
not her-in-law, son-in-law, daughter-in-law, brother-in-Iaw,
sister-in-law, stepson, stepdaughter, stepbrother, stepsister
hal f brother, or half sister of an owner or adm ni strator

(19) (26) "Resident"” neans a person 18 years of age or
ol der, residing in and receiving care froma facility.

(20) £21) "Resident's representative or designee" neans
a person other than the owner, or an agent or enployee of the
facility, designated in witing by the resident, if legally
conpetent, to receive notice of changes in the contract
executed pursuant to s. 400.424; to receive notice of and to
participate in neetings between the resident and the facility
owner, administrator, or staff concerning the rights of the
resident; to assist the resident in contacting the onbudsnan
council if the resident has a conplaint against the facility;
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or to bring legal action on behalf of the resident pursuant to
s. 400. 429.

(21) 22y "Service plan" nmeans a witten plan,
devel oped and agreed upon by the resident and, if applicable,
the resident's representative or designee or the resident's
surrogate, guardian, or attorney in fact, if any, and the
adm ni strator or designee representing the facility, which
addr esses the uni que physical and psychosoci al needs,
abilities, and personal preferences of each resident receiving
ext ended congregate care services. The plan shall include a
brief witten description, in easily understood | anguage, of
what services shall be provided, who shall provide the
services, when the services shall be rendered, and the
pur poses and benefits of the services, and any shared-ri sk

agr eenent .

(22) (23) "Shared responsibility" means exploring the
options available to a resident within a facility and the
ri sks involved with each option when naki ng deci si ons
pertaining to the resident's abilities, preferences, and
servi ce needs, thereby enabling the resident and, if
applicable, the resident's representative or designee, or the
resident's surrogate, guardian, or attorney in fact, and the
facility to devel op a service plan which best neets the
resident's needs and seeks to inprove the resident's quality
of life.

(23) "Shared-risk agreenent" neans a witten agreenent

between the assisted living facility and the resident, or the

resident's guardian or surrogate, to nodify the resident's

service plan in order to increase the quality of the

resident's life or care.
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1 (24) "Supervision" neans rem nding residents to engage
2|in activities of daily living and the self-admi nistration of

3 | nedi cation, and, when necessary, observing or providing verba
4] cuing to residents while they performthese activities.

5 (25) "Supplenental security incone," Title XVI of the
6 | Social Security Act, neans a programthrough which the Federa
7 | Governnent guarantees a minimum nonthly incone to every person
8 | who is age 65 or older, or disabled, or blind and neets the

9 | incone and asset requirenents.

10 (26) "Supportive services" neans services designed to
11 | encourage and assi st aged persons or adults with disabilities
12| to remain in the least restrictive living environment and to
13 | maintain their independence as |ong as possi bl e.

14 (27) "Twenty-four-hour nursing supervision" neans

15| services that are ordered by a physician for a resident whose
16 | condition requires the supervision of a physician and

17 | continued nonitoring of vital signs and physical status. Such
18 | services shall be: nedically conplex enough to require

19 | constant supervision, assessnent, planning, or intervention by
20| a nurse; required to be perforned by or under the direct

21 | supervision of licensed nursing personnel or other

22 | professional personnel for safe and effective perfornmance;

23 | required on a daily basis; and consistent with the nature and
24 | severity of the resident's condition or the di sease state or
25 | stage.

26 Section 30. Subsections (3) and (4) of section

27 | 400. 407, Florida Statutes, are anended to read:

28 400. 407 License required; fee, display.--

29 (3) Any license granted by the agency nust state the
30 | maxi mum resi dent capacity of the facility, the type of care

31| for which the license is granted, the date the license is
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1| issued, the expiration date of the license, and any ot her

2| informati on deened necessary by the agency. Licenses shall be
3| issued for one or nore of the follow ng categories of care:

4 | standard, extended congregate care, limted nursing services,
5| or linted nmental health.

6 (a) A standard license shall be issued to facilities
7 | providing one or nore of the personal services identified in
8| s. 400.402. Such facilities may al so enploy or contract with a
9 | person licensed under part | of chapter 464 to administer

10 | nedi cations and performother tasks as specified in s.

11 | 400. 4255.

12 (b) An extended congregate care |icense shall be

13| issued to facilities providing, directly or through contract,
14 | services beyond those authorized in paragraph (a), including
15| acts perforned pursuant to part | of chapter 464 by persons
16 | i censed thereunder, and supportive services defined by rule
17 | to persons who ot herwi se woul d be disqualified fromcontinued
18 | residence in a facility licensed under this part.

19 1. In order for extended congregate care services to
20| be provided in a facility licensed under this part, the agency
21| nmust first deternmine that all requirenents established in | aw
22| and rule are nmet and nust specifically designate, on the

23| facility's license, that such services nay be provided and

24 | whet her the designation applies to all or part of a facility.
25| Such designation may be nade at the tinme of initial |icensure
26 | or bienntat relicensure, or upon request in witing by a

27 | licensee under this part. Notification of approval or denial
28 | of such request shall be nmade within 90 days after receipt of
29 | such request and all necessary docunentation. Existing

30| facilities qualifying to provi de extended congregate care

31| services nmust have nmaintained a standard |icense and may not
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have been subject to adm nistrative sanctions during the
previous 2 years, or since initial licensure if the facility
has been licensed for less than 2 years, for any of the
fol |l owi ng reasons:

a. Avclass | or class Il violation

b. Three or nore repeat or recurring class II
viol ations of identical or sinilar resident care standards as
specified in rule fromwhich a pattern of nonconpliance is
found by the agency;

c. Three or nore class Il violations that were not
corrected in accordance with the corrective action plan
approved by the agency;

d. Violation of resident care standards resulting in a
requi rement to enploy the services of a consultant pharnmaci st
or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility under this part in which the applicant for an
ext ended congregate care |license has at |east 25 percent
ownership interest; or

f. Inposition of a noratoriumon adm ssions or
initiation of injunctive proceedings.

2. Facilities that are licensed to provide extended
congregate care services shall nmaintain a witten progress
report on each person who receives such services, which report
descri bes the type, anount, duration, scope, and outcone of
services that are rendered and the general status of the
resident's health. A registered nurse, or appropriate
desi gnee, representing the agency shall visit such facilities
at | east quarterly two—tines—a—year to nonitor residents who
are receiving extended congregate care services and to
determine if the facility is in conpliance with this part and
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with rules that relate to extended congregate care. One of
these visits may be in conjunction with the regul ar brenniat
survey. The nmonitoring visits nmay be provided through
contractual arrangenents with appropriate community agencies.
A registered nurse shall serve as part of the teamthat
btrenniaty i nspects such facility. The agency nay wai ve one of
the required yearly nonitoring visits for a facility that has
been licensed for at |east 24 nonths to provi de extended
congregate care services, if, during the birennral i nspection
the registered nurse deternines that extended congregate care
services are being provided appropriately, and if the facility
has no class | or class Il violations and no uncorrected cl ass
I1l violations. Before such decision is nade, the agency shal
consult with the long-termcare onbudsman council for the area
in which the facility is located to determne if any
conpl ai nts have been made and substanti ated about the quality
of services or care. The agency nmay not waive one of the
required yearly nonitoring visits if conplaints have been nade
and substanti at ed.

3. Facilities that are |icensed to provide extended
congregate care services shall:

a. Denonstrate the capability to neet unantici pated
resi dent service needs.

b. Ofer a physical environment that pronotes a
honel i ke setting, provides for resident privacy, pronotes
resi dent independence, and allows sufficient congregate space
as defined by rule.

c. Have sufficient staff available, taking into
account the physical plant and firesafety features of the
building, to assist with the evacuation of residents in an
ener gency, as necessary.
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d. Adopt and follow policies and procedures that
maxi ni ze resident independence, dignity, choice, and
deci sionmaking to pernmit residents to age in place to the
extent possible, so that noves due to changes in functiona
status are minimzed or avoided.

e. Alowresidents or, if applicable, a resident's
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
devel opi ng service plans, and share responsibility in
deci si onnaki ng.

f. Inplenent the concept of managed ri sk

g. Provide, either directly or through contract, the
services of a person licensed pursuant to part | of chapter
464.

h. 1In addition to the training mandated in s. 400. 452,
provide specialized training as defined by rule for facility
staff.

4. Facilities licensed to provide extended congregate
care services are exenpt fromthe criteria for continued
residency as set forth in rules adopted under s. 400. 441.
Facilities so licensed shall adopt their own requirenents
wi thin guidelines for continued residency set forth by the
departnment in rule. However, such facilities nmay not serve
residents who require 24-hour nursing supervision. Facilities
licensed to provide extended congregate care services shal
provide each resident with a witten copy of facility policies
gover ni ng adni ssion and retention

5. The primary purpose of extended congregate care
services is to allow residents, as they becone nore inpaired,
the option of remaining in a famliar setting fromwhich they
woul d ot herwi se be disqualified for continued residency. A
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1| facility licensed to provide extended congregate care services
2| my also admt an individual who exceeds the adm ssion
3|lcriteria for a facility with a standard license, if the

4] individual is determ ned appropriate for adm ssion to the

5| extended congregate care facility.

6 6. Before admission of an individual to a facility

7] licensed to provide extended congregate care services, the

8 | individual nust undergo a nedi cal exam nation as provided in
9| s. 400.426(4) and the facility nust develop a prelininary

10 | service plan for the individual

11 7. Wien a facility can no | onger provide or arrange
12 | for services in accordance with the resident's service plan
13 | and needs and the facility's policy, the facility shall nake
14 | arrangenents for relocating the person in accordance with s.
15| 400. 428(1) (k).

16 8. Failure to provide extended congregate care

17 | services may result in denial of extended congregate care

18 | l'i cense renewal .

19 9. No later than January 1 of each year, the

20 | departnent, in consultation with the agency, shall prepare and
21| submt to the Governor, the President of the Senate, the

22 | Speaker of the House of Representatives, and the chairs of

23 | appropriate legislative comittees, a report on the status of,
24 | and reconmendations rel ated to, extended congregate care

25 | services. The status report nust include, but need not be

26 | limted to, the follow ng information

27 a. A description of the facilities licensed to provide
28 | such services, including total nunber of beds |icensed under
29 | this part.

30 b. The nunmber and characteristics of residents

31| receiving such services.
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c. The types of services rendered that could not be
provi ded through a standard |icense.

d. An analysis of deficiencies cited during |icensure
btrenni-at i nspections.

e. The nunber of residents who required extended
congregate care services at adm ssion and the source of
adni ssi on.

f. Recommendations for statutory or regulatory
changes.

g. The availability of extended congregate care to
state clients residing in facilities lIicensed under this part
and in need of additional services, and recommendati ons for
appropriations to subsidize extended congregate care services
for such persons.

h. Such other information as the departnent considers
appropri at e.

(c) Alimted nursing services license shall be issued
to a facility that provides services beyond those authorized
i n paragraph (a) and as specified in this paragraph

1. In order for limted nursing services to be
provided in a facility licensed under this part, the agency
nmust first determne that all requirenents established in | aw
and rule are met and nust specifically designate, on the
facility's license, that such services may be provided. Such
designation may be made at the tinme of initial |icensure or
btrenniat relicensure, or upon request in witing by a licensee
under this part. Notification of approval or denial of such
request shall be nmade within 90 days after receipt of such
request and all necessary docunentation. Existing facilities
qualifying to provide linited nursing services shall have
mai nt ai ned a standard |icense and may not have been subject to

74

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 SB 1202
10-428B-01

1| administrative sanctions that affect the health, safety, and
2| welfare of residents for the previous 2 years or since initial
3| licensure if the facility has been licensed for |ess than 2

4 | years.

5 2. Facilities that are licensed to provide linmted

6 | nursing services shall maintain a witten progress report on
7 | each person who receives such nursing services, which report

8 | descri bes the type, anount, duration, scope, and outcone of

9| services that are rendered and the general status of the

10| resident's health. A registered nurse representing the agency
11| shall visit such facilities at |east tw ce enee a year to

12 | nonitor residents who are receiving linmted nursing services
13 ) and to determine if the facility is in conpliance with

14 | applicable provisions of this part and with related rules. The
15| nonitoring visits may be provided through contractua

16 | arrangenents with appropriate community agencies. A

17 | regi stered nurse shall also serve as part of the teamthat

18 | birenntatty i nspects such facility.

19 3. A person who receives |imted nursing services

20 | under this part nust neet the admission criteria established
21| by the agency for assisted living facilities. Wen a resident
22| no longer neets the adnmission criteria for a facility |licensed
23 | under this part, arrangenents for relocating the person shal
24 | be made in accordance with s. 400.428(1)(k), unless the

25| facility is licensed to provide extended congregate care

26 | servi ces.

27 (4)ta)r Each facility shall be assessed a bed fee of

28 |$100 for each initial, renewal, and change-of - ownership

29 | application processed, except that a bed fee may not be

30 | assessed for any bed designhated for recipients of optiona

31| state suppl enentation paynents. The fee for processing an
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application, as described in this part, may not exceed
$10, 000. Fhe—biennia——cense—fee+equred—of—afacitty+s
. it it L F o
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than—the—averagefrate—of+nftation—Ffor—the12ronths
rredi-ateby—preceding—the—+nerease

Section 31. Paragraph (n) is added to subsection (1)
of section 400.414, Florida Statutes, and subsection (8) is
added to that section, to read:

400. 414 Denial, revocation, or suspension of license;
i mposition of adm nistrative fine; grounds.--

(1) The agency may deny, revoke, or suspend any
license issued under this part, or inpose an adm nistrative
fine in the manner provided in chapter 120, for any of the
following actions by an assisted living facility, any person
subj ect to level 2 background screening under s. 400.4174, or
any facility enpl oyee:

(n) Any act constituting a ground upon which

application for a |license may be deni ed.

Adm ni strative proceedi ngs chal |l engi ng agency action under
this subsection shall be reviewed on the basis of the facts
and conditions that resulted in the agency action

(8) The agency mmy issue a tenporary |license pending

final disposition of a proceeding involving the suspensi on or

revocation of an assisted living facility license.

Section 32. Subsections (1) and (6) of section
400. 417, Florida Statutes, are anended to read:

400. 417 Expiration of license; renewal; conditiona
license.--

(1) A standard |icense Birenntat—tHcenses, unl ess
sooner suspended or revoked, shall expire 2 years fromthe

date of issuance. Linited nursing, extended congregate care,
and limted nental health |licenses shall expire 1 year after

the date of issuance at—the—samre—tine—as—theftactrtHty—s
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standard+-cense—r+regardtess—of—when—ssued. The agency shal
notify the facility by certified nail at |east 120 days prior

to expiration that a renewal license is necessary to continue
operation. N nety days prior to the expiration date, an
application for renewal shall be submitted to the agency. Fees
nmust be prorated. The failure to file a tinely renewal
application shall result in a late fee charged to the facility
in an anmount equal to 50 percent of the current fee.

© 00 N o O~ DN PP

15 Section 33. Section 400.419, Florida Statutes, is

16 | anended to read:

17 400.419 Violations; adm nistrative fines.--

18 (1) Each violation of this part and adopted rul es

19 | shall be classified according to the nature of the violation
20| and the gravity of its probable effect on facility residents.
21| The agency shall indicate the classification on the witten

22 | notice of the violation as foll ows:

23 (a) dass "I" violations are those conditions or

24 | occurrences related to the operation and nai ntenance of a

25| facility or to the personal care of residents which the agency
26 | determ nes present an i nm nent danger to the residents or

27 | guests of the facility or a substantial probability that death
28 | or serious physical or enotional harmwould result therefrom
29 | The condition or practice constituting a class | violation

30| shall be abated or elimnated within 24 hours, unless a fixed
31| period, as deternined by the agency, is required for
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correction. A class | violation is subject to an
adnm ni strative fine in an anount not | ess than$5, 000510666
and not exceedi ng $10,000 for each violation. A fine may be
| evied notwithstanding the correction of the violation

(b) dass "Il" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determi nes directly threaten the physical or enotional health,
safety, or security of the facility residents, other than
class | violations. Aclass Il violation is subject to an
adnm nistrative fine in an anount not | ess than$l, 000$566 and
not exceedi ng $5,000 for each violation. Acitation for a
class Il violation nust shal+ specify the time w thin which
the violation is required to be corrected. H—a—ectass—++

Cobat . itk I . Hied T
e 1 I S | it .

(c) dass "Ill" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determines indirectly or potentially threaten the physical or
enotional health, safety, or security of facility residents,
other than class | or class Il violations. A class Il
violation is subject to an adm nistrative fine of not |ess
t han$500$166 and not exceedi ng $1, 000 for each violation. A
citation for a class IIl violation nust shatt specify the tine
within which the violation is required to be corrected. +—a

I Cobat . itk I . Hied
T e ! I S | it .

(d) dass "IV'" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
building or to required reports, fornms, or docunents that do
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not have the potential of negatively affecting residents.
These violations are of a type that the agency determ nes do
not threaten the health, safety, or security of residents of
the facility. A facility that does not correct a class |V
violation within the tine specified in the agency-approved
corrective action plan is subject to an adm nistrative fine of
not |ess than$100$50 nor nore than $200 for each viol ation
Any class IV violation that is corrected during the tine an
agency survey is being conducted will be identified as an
agency finding and not as a violation

(2) The agency may set and levy a fine not to exceed
$1, 000 for each violation that whieh cannot be classified

according to subsection (1). SuchftiRes—in—the—aggregate—rmay
not—exceet—$10,000—per—survey—

(3) In deternmining if a penalty is to be inposed and
in fixing the anount of the fine, the agency shall consider
the follow ng factors:

(a) The gravity of the violation, including the
probability that death or serious physical or enotional harm
to aresident will result or has resulted, the severity of the
action or potential harm and the extent to which the
provi sions of the applicable aws or rules were violated.

(b) Actions taken by the owner or administrator to
correct violations.

(c) Any previous violations.

(d) The financial benefit to the facility of
committing or continuing the violation

(e) The licensed capacity of the facility.

(4) Each day of continuing violation after the date
fixed for term nation of the violation, as ordered by the
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1| agency, constitutes an additional, separate, and distinct

2| violation.

3 (5) Any action taken to correct a violation shall be

4 | docunented in witing by the owner or administrator of the

5| facility and verified through followp visits by agency

6 | personnel. The agency nmay inpose a fine and, in the case of an
7 | owner-operated facility, revoke or deny a facility's |license

8| when a facility administrator fraudulently m srepresents

9| action taken to correct a violation.

10 (6) For fines that are upheld follow ng adm nistrative
11 ) or judicial review, the violator shall pay the fine, plus

12 | interest at the rate as specified in s. 55.03, for each day

13 | beyond the date set by the agency for paynent of the fine.

14 (7) Any unlicensed facility that continues to operate
15| after agency notification is subject to a $1,000 fine per day.
16 | Each—day—beyonrd—-5—working—days—after—agencynot+fecation

17 . Fotation |t he faeitd . o

18 | to—aTfine—of—$500-per—day—

19 (8) Any licensed facility whose owner or adm nistrator
20 | concurrently operates an unlicensed facility shall be subject
21 | to an admi nistrative fine of $5,000 per day. Each—daythat—the
22 . |t it . I I " I

23 : e . . Fotation

24 ot he |t it et o T F

25 I . I I F e .

26 (9) Any facility whose owner fails to apply for a

27 | change-of -ownership license in accordance with s. 400.412 and
28 | operates the facility under the new ownership is subject to a
29 | fine of net—toe—exceed $5, 000.

30 (10) In addition to any administrative fines inposed,
31| the agency may assess a survey fee, equal to the | esser of one
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half of the facility's biennial license and bed fee or $500,
to cover the cost of conducting initial conplaint
investigations that result in the finding of a violation that
was the subject of the conplaint or nonitoring visits
conduct ed under s. 400.428(3)(c) to verify the correction of
the viol ations.

(11) The agency, as an alternative to or in
conjunction with an adnministrative action against a facility
for violations of this part and adopted rules, shall nmake a
reasonabl e attenpt to discuss each violation and recomended
corrective action with the owner or adm nistrator of the
facility, prior to witten notification. The agency, instead
of fixing a period within which the facility shall enter into
conpliance with standards, may request a plan of corrective
action fromthe facility which denpnstrates a good faith
effort to renedy each violation by a specific date, subject to
t he approval of the agency.

(12) Adninistrative fines paid by any facility under
this section shall be deposited into the Health Care Trust
Fund and expended as provided in s. 400.418.

(13) The agency shall devel op and di ssem nate an
annual list of all facilities sanctioned or fined $5, 000 or
nore for violations of state standards, the number and cl ass
of violations involved, the penalties inposed, and the current
status of cases. The list shall be dissem nated, at no char ge,
to the Departnent of Elderly Affairs, the Departnment of
Heal th, the Departnment of Children and Family Services, the
area agencies on aging, the Florida Statew de Advocacy
Council, and the state and | ocal onbudsman councils. The
Departnent of Children and Fami |y Services shall dissem nate
the list to service providers under contract to the departnment
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who are responsible for referring persons to a facility for
resi dency. The agency may charge a fee comensurate with the
cost of printing and postage to other interested parties
requesting a copy of this list.

Section 34. Section 400.423, Florida Statutes, is
created to read

400. 423 Internal risk-managenent and quality-assurance

program - -
(1) Each facility with a mninmum of 26 beds shall, as

part of its administrative functions, establish an interna

ri sk-managenent and qual i ty-assurance program the purpose of

which is to assess resident-care practices; review facility

quality indicators, facility incident reports, deficiencies

cited by the agency, individual resident shared-risk

agreenents as defined in s. 400.402, and resident grievances;

and devel op plans of action to correct and respond quickly to

identified quality deficiencies. The program nmust include:

(a) A risk nmanager enployed by the facility and

| i censed under chapter 395 who is responsible for

i npl erentation and oversight of the facility's interna

ri sk-managenent and qual ity-assurance program as required by

this section. A risk nmanager nmust not be nmde responsible for

nore than four internal risk-nmanagenent and quality-assurance

prograns in separate facilities licensed pursuant to chapter

400 or chapter 395. However, a risk nmanager may be nade

responsible for as many as eight assisted living facilities

with a standard license if the risk nanager is not responsible

for any other facilities licensed under this chapter or
chapter 395.
(b) A risk-managenent and quality-assurance comittee

consisting of the facility risk manager, the adm nistrator
83
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and at |east three other nenbers of the facility staff. The

ri sk-managenent and quality-assurance committee shall neet at

| east nonthly.

(c) Policies and procedures to inplenent the interna

ri sk-managenent and qual ity-assurance program which nust

i nclude the investigation and analysis of the frequency and

causes of general categories and specific types of adverse

i ncidents to residents.

(d) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not linmted to, education and training in risk

managenent and ri sk prevention for all nonphysician personnel

as foll ows:
1. Such education and training of all nonphysician

personnel shall be part of their initial orientation; and

2. At least 3 hours of such education and training

shal |l be provided annually for all nonphysician personnel of

the licensed facility working in clinical areas and providing

resi dent care.

(e) The analysis of resident grievances that relate to

resident care and the quality of clinical services.

(f) The devel opnent and inpl enentation of an incident

reporting systembased upon the affirmative duty of all health

care providers and all agents and enpl oyees of the facility to

report adverse incidents to the risk nanager

(2) The internal risk-managenent and quality-assurance

programis the responsibility of the facility adm ni strator

(3) In addition to the programs nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of adverse incidents to residents and
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1| violations of residents' rights shall be encouraged and their
2| inplenentation and operation facilitated.

3 (4) Each internal risk-mnagenent and

4 | quality-assurance programshall include the use of incident

5| reports to be filed with the risk manager and the facility

6 | adm nistrator. The risk nmanager shall have free access to al
7| resident records of the facility. The incident reports are

8| confidential as provided by |law, are part of the workpapers of
9| the attorney defending the facility in litigation relating to
10| the facility, and are subject to discovery but are not

11| adnissible as evidence in court. As a part of each interna

12 | ri sk-managenent and qual i ty-assurance program the incident
13 | reports shall be used to devel op categories of incidents which
14 | identify problemareas. Once identified, procedures shall be
15| adjusted to correct the probl em areas.

16 (5) For purposes of reporting to the agency under this
17 | section, the term "adverse i ncident" neans:

18 (a) An event over which facility personnel could

19 | exercise control and which is associated in whole or in part
20|l with the facility's intervention, rather than the condition
21| for which such intervention occurred, and which results in one
22 | of the foll ow ng:

23 1. Death;

24 2. Brain or spinal danmmge;

25 3. Permanent disfigurenent;

26 4. Fracture or dislocation of bones or joints;

27 5. Aresulting lintation of neurol ogical, physical
28 | or sensory function

29 6. Any condition that required nedical attention to
30| which the resident has not given his or her inforned consent,
31| including failure to honor advanced directives; or
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7. Any condition that required the transfer of the

patient, within or outside the facility, to a unit providing a

nore acute |evel of care due to the adverse incident rather

than to the resident's condition prior to the adverse

i nci dent ;

(b) Abuse, neglect, or exploitation, as defined in s.
415.102 or s. 39.01;

(c) Resident el openent; or

(d) An event that is reported to | aw enforcenent.

(6) Every facility, regardl ess of the nunber of beds,

shall notify the agency within 1 business day after the

occurrence of an adverse incident. The notification nust be

nmade in witing and be provided by facsinile device or

overnight mail delivery. The notification nust include

information regarding the identity of the affected resident,

the type of adverse incident, the initiation of an

i nvestigation by the facility, and whether the events causing

or resulting in the adverse incident represent a potential

risk to any other resident. The notification is confidential

as provided by law and is not discoverable or admissible in

any civil or administrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

The agency may investigate, as it deens appropriate, any such

i ncident and prescribe neasures that nust or may be taken in

response to the incident. The agency shall review each

i ncident and determ ne whether it potentially involved conduct

by the health care professional who is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply.
(7)(a) Every facility, regardl ess of the nunber of

beds, shall subnit an adverse-incident report to the agency
86
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for each adverse incident within 15 cal endar days after its

occurrence on a form devel oped by the agency. The Depart nent

of Elderly Affairs shall have access to such reports as it

deens appropri ate.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, or chapter 466 shall be
reviewed by the agency. The agency shall determ ne whet her any

of the incidents potentially involved conduct by a health care

professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(c) The report subnmitted to the agency nust al so

contain the nane and license nunber of the risk nmanager, if

applicable, of the licensed facility.

(d) The adverse-incident report is confidential as

provided by law and is not discoverable or admissible in any

civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

(8) The internal risk nmanager or adninistrator of each

facility shall:

(a) Investigate every allegation of sexual nisconduct

which is nade against a nenber of the facility's personnel who

has direct resident contact if it is alleged that the sexua

m sconduct occurred at the facility or on the grounds of the

facility;
(b) If the allegation is investigated by the interna

ri sk manager, report the allegation of sexual nisconduct to

the administrator of the facility; and

(c) Notify the resident representative or guardi an of

the victimthat an allegation of sexual m sconduct has been

nmade and that an investigation is being conduct ed.
87
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1 (9)(a) Any witness who witnessed or who possesses

2 | actual know edge of the act that is the basis of an allegation
3 | of sexual abuse shall notify:

4 1. The local |aw enforcenent agency;

5 2. The central abuse hotline of the Departnent of

6] Children and Fanily Services; and

7 3. The risk manager, if applicable, and the

8 | adni ni strator.

9 (b) As used in this subsection, the term "sexua

10 | abuse" neans acts of a sexual nature conmmitted for the sexua
11| gratification of anyone upon, or in the presence of, a

12 | vul nerabl e adult, w thout the vulnerable adult's inforned

13 | consent, or a mnor. The termincludes, but is not limted to,
14 | the acts defined in s. 794.011(1)(h), fondling, exposure of a
15| vulnerable adult's or minor's sexual organs, or the use of the
16 | vul nerable adult or minor to solicit for or engage in

17 | prostitution or sexual perfornmance. The term does not include
18 | any act intended for a valid nedical purpose or any act that
19 | may reasonably be construed to be a nornmal caregiving action
20 (10) The agency shall review, as part of its licensure
21 | i nspection process, the internal risk-managenent and

22 | quality-assurance program at each facility regulated by this
23| section to deterni ne whether the program neets standards

24 | established in statutory laws and rules, is being conducted in
25| a manner designed to reduce adverse incidents, and is

26 | appropriately reporting incidents as required by this section
27 (11) There is no nonetary liability on the part of,

28 | and a cause of action for damages may not arise against, any
29 | ri sk manager licensed under chapter 395 for the inplenentation
30| and oversight of the internal risk-nmanagenent and

31| quality-assurance programin a facility licensed under this
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part as required by this section, or for any act or proceeding

undertaken or perforned within the scope of the functions of

such internal risk-managenent and quality-assurance programif

the risk nmanager acts w thout intentional fraud.

(12) |If the agency, through its recei pt of the adverse

i ncident reports prescribed in subsection (7), or through any

i nvestigation, has a reasonable belief that conduct by a staff

nenber or enployee of a facility is grounds for disciplinary

action by the appropriate regul atory board, the agency shal

report this fact to the regul atory board.

(13) The agency shall annually subnit to the

Legislature a report on assisted living facility internal risk

managenent. The report nust include the followi ng informtion

arrayed by county:

(a) The total nunber of adverse incidents.

(b) Alisting, by category, of the types of adverse

i ncidents, the nunber of incidents occurring within each

category, and the type of staff invol ved.

(c) Alisting, by category, of the types of injury

caused and the nunber of injuries occurring within each

cat egory.
(d) Types of liability clainms filed based on an

adverse incident or reportable injury.

(e) Disciplinary action taken agai nst staff,

categorized by type of staff involved.

Section 35. Present subsections (7), (8), (9), (10),
and (11) of section 400.426, Florida Statutes, are
redesi gnated as subsections (8), (9), (10), (11), and (12),
respectively, and a new subsection (7) is added to that

section, to read
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1 400. 426 Appropri ateness of placenents; exam nations of
2| residents. --

3 (7) Any resident who exhibits signs of denentia or

4] cognitive inpairnent nust be exam ned by a |licensed physician
5]to rule out the presence of an underlying physiol ogi ca

6| condition that nay be contributing to such denentia or

7 | inpairnent. The exanination nust occur within 7 days after the
8 | admi ssion of a resident to the facility or within 7 days after
9 | the acknowl edgenent of such signs by facility staff. The

10| facility nmust notify the resident's designhee or |ega

11 | representative prior to the exanination. If an underlying

12 | condition is determined to exist, the facility shall arrange
13 | for necessary care and services to treat the condition

14 Section 36. Subsection (3) of section 400.428, Florida
15| Statutes, is anended to read:

16 400. 428 Resident bill of rights.--

17 (3)(a) The agency shall conduct a survey to deternine
18 | general conpliance with facility standards and conpliance with
19 | residents' rights as a prerequisite to initial licensure or

20 | l'icensure renewal .

21 (b) In order to determ ne whether the facility is

22 | adequately protecting residents' rights, the |icensure

23 | bienniat survey shall include private informal conversations
24 | with a sanple of residents and consultation with the onbudsnman
25| council in the planning and service area in which the facility
26 | is located to discuss residents' experiences within the

27 | facility.

28 (c) During any cal endar year in which no standard

29 | licensure survey is conducted, the agency shall conduct at

30| l east one nonitoring visit of each facility cited in the

31
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1| previous year for a class | or class Il violation, or nore

2| than three uncorrected class Il violations.

3 (d) The agency may conduct periodic followp

4 | inspections as necessary to nonitor the conpliance of

5| facilities with a history of any class |, class Il, or class
6|11l violations that threaten the health, safety, or security

7 | of residents.

8 (e) The agency may conduct conplaint investigations as
9| warranted to investigate any allegations of nonconpliance with
10 | requirenents required under this part or rul es adopted under
11| this part.

12 Section 37. Effective Cctober 1, 2001, subsections (1)
13 | through (10) of section 400.429, Florida Statutes, are anended
14 | or added to that section, and shall apply to causes of action
15| accruing on or after that date, and subsections (11) and (12)
16 | are added to that section, and shall apply to causes of action
17 | in existence on that date, to read:

18 (Substantial rewording of section. See

19 s. 400.429, F.S., for present text.)
20 400.429 Civil actions to enforce rights. --
21 (1)(a) This part provides the exclusive renedy for any
22 | civil action against a licensee, facility owner, facility
23| adnministrator, or facility staff for recovery of damages for a
24 | resident's personal injury, death, or deprivation of the
25| rights specified in s. 400.428, whether based on the comobn
26 | law or on statutory law, including, but not linmted to, an
27 | action founded on negligence, contract, intentional tort,
28 | abuse, neglect, exploitation, or a deprivation of rights
29 | specified in s. 400.428. This exclusivity applies to and
30 | i ncludes any cl ai m agai nst an enpl oyee, agent, or other person
31| for whose actions the licensee is alleged to be vicariously
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liable and to any nanagenent conpany, parent conpany,

subsidiary, | essor, or other person alleged to be directly

liable to the resident or vicariously liable for the actions

of the licensee or its agent.

(b) However, this part does not prohibit a resident or

a resident's |legal guardian from pursuing any administrative

renedy or injunctive relief available to a resident as a

result of a deprivation of the rights specified in s. 400. 428,

whet her or not the deprivation of rights resulted in persona

injury to, or the death of, the resident.

(c) In addition to the renedies provided in this part,

a resident, a resident's |legal guardian, or the persona

representative of the estate of a deceased resident nay pursue

an action under s. 415.1111 agai nst a perpetrator who commits
a crimnal act described in s. 825.102, s. 825.1025, or s.
825. 103.

(2) Aclaimpursuant to this part nay be brought by

the resident or his or her legal guardian or, if the resident

has died, the personal representative of the estate of the

deceased resident.

(3) In any claimbrought under this part, the cl ai mant

has the burden of proving by a preponderance of the evidence
t hat :
(a) Each defendant had an established duty to the

resi dent;
(b) Each defendant breached that duty;
(c) The breach of that duty is the proxi mate cause of

the personal injury to, or the death of, the resident, or the

proxi mate cause of the deprivation of the resident's rights
specified in s. 400.428; and
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(d) The proxi mate cause of the personal injury, death,

or deprivation of the resident's rights resulted in actua

danmages.
(4) For purposes of this part, a licensee breaches its

established duty to the resident when it fails to provide a

standard of care that a reasonably prudent |icensee |icensed

under this part would have provided to the resident under

simlar circunstances. A violation of the rights specified in

s. 400.428 are evidence of a breach of duty by the |icensee.

(5) Alicensee is not liable for the nedica

negl i gence of any physician rendering care or treatnment to the

resident. This part does not linit a claimant's right to bring

a separate action against a physician for nmedical negligence

under chapter 766.

(6) An action for damages brought under this part nust

be commenced within 2 years after the date on which the

incident giving rise to the action occurred or within 2 years

after the date on which the incident is discovered, or should

have been di scovered with the exercise of due diligence.

However, the action may not be commenced |ater than 4 years

after the date of the incident or occurrence out of which the

cause of action accrued. |In any action covered by this

paragraph in which it is shown that fraud, conceal nent, or

intentional nisrepresentation of fact prevented the discovery

of the injury, the period of linmtation is extended forward 2

years fromthe tine that the injury is discovered, or should

have been discovered with the exercise of due diligence, but

such period may not in any event exceed 7 years after the date

that the incident giving rise to the injury occurr ed.

(7) In any civil action brought pursuant to this part,

a claimant over the age of 65 may nove the court to advance
93

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 SB 1202
10-428B-01

the trial on the docket. The presiding judge, after

consi deration of the health and age of the claimant, may

advance the trial on the docket. The notion may be filed and

served with the initial conplaint or at any tine thereafter
(8) As used in ss. 400.429-400. 4303, the term
(a) "Cdainmant" neans any person who is entitled to

recover danmges under this part.

(b) "Facility" neans an assisted living facility, as
defined in s. 400.402.
(c) "Licensee" neans the legal entity identified in

the application for licensure under this part which entity is

the licensed operator of the facility. The termal so incl udes

the facility owner, facility administrator, and facility
staff.
(d) "Medical expert" neans a person duly and regularly

engaged in the practice of his or her profession who holds a

heal th care professional degree froma university or college

and has had special professional training and experience, or a

person who possesses special health care know edge or skill,

concerning the subject upon which he or she is called to

testify or provide an opinion.

(9)(a) |If a shared-risk agreenent has been i npl enent ed

in a facility, the shared-risk agreenent is adni ssible as

evi dence that an action taken by the facility was taken in

accordance with the shared-ri sk agreenent.

(b) Alicensee is not liable under this part for any

injury to, or death of, a resident which arises froma

deci sion made by a resident or a resident's |ega

representative to refuse or nodify nedication or treatnent if

t he decision is made and docunented in accordance with s.
400. 022(1) (k).
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(10) Sections 768.16-768.26 apply to a claimin which
the resident has died as a result of the facility's breach of

an established duty to the resident. In addition to any other

danmages, the personal representative nmay recover on behal f of

the estate pursuant to ss. 768.16-768.26. The persona

representative nmay al so recover on behalf of the estate

nonecononi ¢ damages for the resident's pain and suffering from

the tinme of injury until the tine of death.

(11) Any portion of an order, judgnent, arbitration

deci si on, nedi ati on agreenent, or other type of agreenent,

contract, or settlenent that has the purpose or effect of

concealing information relating to the settlenent or

resolution of any claimor action brought pursuant to this

part is void, contrary to public policy, and may not be

enforced. The court shall not enter an order or judgnent that

has t he purpose or effect of concealing any informtion

pertaining to the resolution or settlenent of any claimor

action brought pursuant to this part. Any person or

governnental entity has standing to contest an order

judgnent, arbitration decision, nediation agreenent, or other

type of agreenent, contract, or settlenent that violates this

subsection. A contest pursuant to this subsection may be

brought by a notion or an action for a declaratory judgnment

filed in the circuit court of the circuit where the viol ati on

of this subsecti on occurred.

(12) The defendant nust provide to the agency a copy

of any resolution of a claimor civil action brought pursuant

to this part within 90 days after such resolution, including,

but not limted to, any final judgnent, arbitration decision

order, nediation agreenent, or settlenent. Failure to provide

the copy to the agency shall result in a fine of $500 for each
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1| day it is overdue. The agency shall devel op forns and adopt

2| rules necessary to adninister this subsection

3 Section 38. Effective Cctober 1, 2001, and applicable
4] to causes of action accruing on or after that date, section

5| 400. 4291, Florida Statutes, is created to read:

6 400. 4291 Requirenents of the presuit process.--Before
7| filing an action in circuit court under this part, the

8 | clai mant nust engage in the presuit screening process

9| prescribed in s. 400.4292. If the claimneets the requirenents
10| of s. 400.4292, the claimant nust notify each potenti al

11 | defendant of the claimant's intent to initiate litigation

12 | under this part, at which tine the claimant and each potenti al
13 | defendant nust engage in the presuit investigation process

14 | prescribed in s. 400.4293. Upon conpletion of the presuit

15| investigation process, either party may offer to engage in

16 | binding arbitration as described in s. 400.4294. |f the

17 | parties do not engage in binding arbitration, the clai nant nmay
18| file an action in circuit court and the provisions of s.

19 | 400. 4299 shall apply at trial
20 Section 39. Effective Cctober 1, 2001, and applicable
21| to causes of action accruing on or after that date, section
22| 400.4292, Florida Statues, is created to read:
23 400. 4292 Presuit screening.--Before issuing a
24 | notification of intent to initiate litigation under s.
25| 400. 4293, the clainant nust engage in presuit screening to
26 | ascertain that there are reasonabl e grounds for believing that
27 | a defendant breached an established duty to the resident which
28 | proxi mtely caused injury and actual danmges to the resident.
29| If the claiminvolves personal injury to, or death of, the
30| resident, the claimant nust obtain a verified witten nedica
31
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opi nion froma nedical expert which provides corroboration of

reasonabl e grounds to initiate litigation under this part.

Section 40. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 4293, Florida Statutes, is created to read:

400. 4293 Presuit investigation.--

(1) Upon conpleting the presuit requirenents in s.

400. 4292, the claimant shall notify each prospective defendant

by certified mail, return recei pt requested, of the clainmant's

intent to initiate litigation. If the claiminvol ves persona

injury to, or death of, the resident, the notice of intent to

initiate litigation nmust contain the verified witten nedica

opi ni on described in s. 400.4292. Upon receipt of the

claimant's notice of intent to initiate litigation, the

defendant, the defendant's insurer, or the defendant's

self-insurer nmust conduct a reviewto deternine the liability

of the defendant. The review nust be conpleted within 90 days

after receipt of the notice to initiate litigation and the

suit may not be filed until at |east 90 days after the date

t he def endant receives noti ce.

(2) The notice of intent to initiate litigation nust
be served during the tine linmits set forth in s. 400.429(6).
However, during the 90-day period the statute of linitations

is tolled as to all potential defendants and, upon witten

stipulation by the parties, the 90-day period may be extended,

and the statute of linmtations is tolled during any such

ext ensi on. Upon conpl etion of the 90-day period, or upon

receiving notice of termnation of negotiations during an

ext ended period, the clai mant has 60 days or the renmni nder of

the period of the statute of linmitations, whichever is

greater, within which to file suit.
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1 (3) Each defendant, and each insurer or self-insurer

2 | of each defendant, nust have a procedure for pronptly
3|investigating, review ng, and evaluating a claimduring the

4] 90-day period. If the defendant rejects the claim

5] corroboration of |ack of reasonable grounds for litigation

6 | under this part nust be provided by submitting a verified

7| witten nedical opinion froma nedical expert at the tine the
8 | response rejecting the claimis nmil ed.

9 (4) During the 90-day investigation period, each party
10| shall provide to the other party reasonabl e access to

11 ) information within its possession or control in order to

12 | facilitate evaluation of the claim Such access shall be

13 | provided without formal discovery, pursuant to s.

14 | 766. 106(5)-(9), and failure to provide such information is

15| grounds for disnissal of any applicable claimor defense

16 | ultimately asserted.

17 Section 41. Effective Cctober 1, 2001, and applicable
18 | to causes of action accruing on or after that date, section
19 | 400. 4294, Florida Statutes, is created to read:

20 400. 4294 Presuit election of arbitration.--Wthin 7
21| days after the conpletion of the 90-day investigation period,
22 | the parties nay el ect to have damages determ ned by an

23 | arbitration panel. Such election may be initiated by either
24 | party by serving a witten request for voluntary bindi ng

25| arbitration of damages, and the opposing party may accept the
26 | offer, in witing, within 7 days. Such acceptance within the
27 | tinme period provided in this section is a binding conm tnent
28| to conply with the decision of the arbitrati on panel. The

29 | liability of an insurer is subject to any applicabl e insurance
30| limts. Voluntary binding arbitration nmust be conpleted within
31
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20 days after the acceptance of an offer to arbitrate and

proceed under the foll owing conditions:

(1) The arbitration panel shall be conposed of three

arbitrators, one who is selected by the claimant, one who is

sel ected by the defendant, and a third who is sel ected by

agreenent of the two arbitrators chosen by the clai nant and

t he def endant and who shall serve as chief arbitrator

Multiple plaintiffs or nultiple defendants shall select a

single arbitrator. If the nultiple parties cannot agree on an

arbitrator, selection of the arbitrator shall be in accordance
wi th chapter 682.
(2) The rate of conpensation for arbitrators shall be

agreed upon by the parties.

(3) Arbitration under this section precludes recourse

to any other renedy by the clai mant agai nst any participating

defendant, and shall be undertaken with the understandi ng
t hat:
(a) Net econom c damages are awardabl e, and incl ude,

but are not limted to, past and future nedi cal expenses, wage

| oss, and | oss of earning capacity, offset by any collatera

source paynents as defined in s. 768.76(2).

(b) Nonecononic danmages that arise out of the sane

incident or occurrence are linmted to a nmaxi num aggregate

amount against all arbitrating defendants of $300, 000 per

claimant. If the claimant proves to the arbitration panel, and

the panel finds, that the defendant's conduct anpunted to

i ntentional m sconduct or gross negligence, as defined in s.

400. 430, a nmaxi mum aggr egate anount against all arbitrating

def endants of $900, 000 i n noneconom ¢ damages, arising out of

the sane incident or occurrence, may be awarded to each

claimant. A defendant, for the purposes of this subsection,
99
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nmay present evidence contesting any allegation of intentiona

m sconduct or gross negligence.

(c) Punitive damages shall not be awarded.

(d) The defendant is responsible for paynent of

interest on all accrued damages with respect to which interest

woul d be awarded at tri al

(e) The defendant nust pay the claimant's reasonabl e

attorney's fees, as deternined by the arbitration panel, which

shal |l not exceed 15 percent of the award, reduced to present

val ue. The defendant nust al so pay the claimant's reasonabl e

costs, as determined by the arbitration panel

(f) The defendant nust pay all the costs of the

arbitration proceeding and the fees of all the arbitrators.

(g) Each defendant who subnits to arbitration under

this section shall admit liability and is jointly and

severally liable for all danmages assessed pursuant to this

secti on.
(h) The defendant's obligation to pay the claimant's

danmages is for the purpose of arbitration under this section

only. A defendant's or claimant's offer to arbitrate shall not

be used in evidence or in argunent during any subsequent

litigation of the claimfollowing rejection of arbitration

(i) The fact of nmmking or accepting an offer to

arbitrate is not admissible as evidence of liability in any

coll ateral or subsequent proceeding on the claim

(j) Any offer by a claimant to arbitrate nust be nade

to each defendant agai nst whomthe cl ai rant has made a clai m

Any offer by a defendant to arbitrate nust be nade to each

clai mant who has joined in the notice of intent to initiate

litigation. A claimnt or defendant who rejects an offer to
arbitrate is subject to s. 400.4299.
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1 (k) The hearing shall be conducted by all of the

2| arbitrators, but a najority nmay determ ne any question of fact
3| and render a final decision. The chief arbitrator shall decide
4] all evidentiary matters and shall provide the agency with a

5] copy of the arbitration panel's final decision

6 (1) This section does not preclude settlenent at any

7| time by nutual agreenent of the parti es.

8 (4) Any issue between the defendant and the

9| defendant's insurer or self-insurer as to who shall contro

10| the defense of the claim and any responsibility for paynent
11| of an arbitration award, shall be determ ned under existing
12 | principles of |aw. However, the insurer or self-insurer nay
13| not offer to arbitrate or accept a claimant's offer to

14 | arbitrate without the witten consent of the defendant.

15 Section 42. Effective Cctober 1, 2001, and applicable
16 | to causes of action accruing on or after that date, section
17 | 400. 4295, Florida Statutes, is created to read:

18 400.4295 Arbitration to allocate responsibility.--

19 (1) This section applies when nore than one def endant
20| has participated in voluntary binding arbitration pursuant to
21 | s. 400. 4294.

22 (2) Wthin 20 days after the deterninati on of damages
23| by the arbitration panel in the first arbitration proceedi ng,
24 | those defendants who have agreed to vol untary binding

25| arbitration shall subnit any di spute anong themregarding the
26 | apportionment of financial responsibility to a separate

27 | binding arbitration proceedi ng. Such proceeding shall be with
28 | a panel of three arbitrators, which panel shall consist of the
29 | chief arbitrator who presided in the first arbitration

30 | proceedi ng, who shall serve as the chief arbitrator, and two
31| arbitrators appoi nted by the defendants. If the defendants
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cannot agree on their selection of arbitrators within 20 days

after the determnation of danmages by the arbitration panel in

the first arbitration proceeding, selection of the arbitrators

shall be in accordance with chapter 682.

(3) The chief arbitrator shall convene the arbitrators

for the purpose of deternining allocation of responsibility

anong nmultiple defendants within 65 days after the

determ nati on of damages by the arbitration panel in the first

arbitration proceedi ng.

(4) The arbitration panel shall allocate financial

responsibility anong all defendants naned in the notice of

intent to initiate litigation, regardl ess of whether the

def endant has submitted to arbitrati on. The defendants in the

arbitration proceeding shall pay their proportionate share of

t he econoni ¢ and noneconom ¢ damages awar ded by the

arbitration panel. Al defendants in the arbitration

proceedi ng shall be jointly and severally liable for any

damages assessed in arbitration. The determ nation of the

percentage of fault of any defendant not in the arbitration

proceeding is not binding against the plaintiff or that

defendant, and is not adnmissible in any subsequent |ega

pr oceedi ng.
(5) Paynent by the defendants of the danmmges awarded

by the arbitration panel in the first arbitration proceedi ng

shal | extingui sh those defendants' liability to the cl ai mant

and shall al so extinguish those defendants' liability for

contribution to any defendants who did not participate in

arbitration.

(6) Any defendant payi ng damages assessed under this

section or s. 400.4294 shall have an action for contribution
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1| agai nst any nonarbitrating person whose negligence contri buted
2| to the injury.

3 Section 43. Effective Cctober 1, 2001, and applicable
4] to causes of action accruing on or after that date, section

5| 400. 4296, Florida Statues, is created to read:

6 400. 4296 M sarbitration.--

7 (1) At any tine during the course of voluntary binding
8| arbitration of a claimunder s. 400.4292, the chief arbitrator
9] on the arbitration panel, if he or she deterni nes that

10 | agreenent cannot be reached, nay dissolve the arbitration

11 | panel and appoint two new arbitrators fromlists of three to
12 | five nanes provided by each party to the arbitration. Not nore
13 | than one arhitrator shall be appointed fromthe |list provided
14 | by any party.

15 (2) Upon appoi ntnent of the new arbitrators,

16 | arbitration shall proceed at the direction of the chief

17 | arbitrator in accordance with ss. 400.4294-400. 4298.

18 (3) At any tine after the allocation arbitration

19 | hearing under s. 400.4295 has concluded, the chief arbitrator
20| on the arbitration panel nmay di ssolve the arbitration pane

21| and decl are the proceedi ngs concluded if he or she deternines
22 | that agreenent cannot be reached.

23 Section 44. Effective Cctober 1, 2001, and applicable
24 | to causes of action accruing on or after that date, section
25| 400. 4297, Florida Statues, is created to read:

26 400. 4297 Paynent of arbitration award. --

27 (1) Wthin 20 days after the deterninati on of damages
28 | by the arbitration panel pursuant to s. 400.4294, the

29 | def endant shall

30 (a) Pay the arbitration award, including interest at
31| the legal rate, to the clainmant; or
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1 (b) Subnit any dispute anong multiple defendants to

2| arbitration as provided in s. 400.4295.

3 (2) Commencing 90 days after the award rendered in the
4 | arbitration procedure under s. 400.4294, such award shal

5] accrue interest at the rate of 18 percent per year

6 Section 45. Effective Cctober 1, 2001, and applicable
7| to causes of action accruing on or after that date, section

8 | 400.4298, Florida Statutes, is created to read:

9 400. 4298 Appeal of arbitration award. - -

10 (1) An arbitration award and an all ocation of

11| financial responsibility are final agency action for purposes
12 ] of s. 120.68. Any appeal nust be filed in the district court
13| of appeal for the district in which the arbitration took

14 | place, is limted to review of the record, and nust otherw se
15| proceed in accordance with s. 120.68. The anpunt of an

16 | arbitration award or an order allocating financial

17 | responsibility, the evidence in support of either, and the

18 | procedure by which either is deternined are subject to

19 | judicial scrutiny only in a proceeding instituted under this
20 | subsecti on.

21 (2) An appeal does not operate to stay an arbitration
22 | award, and an arbitration panel, nenber of an arbitration

23| panel, or circuit court shall not stay an arbitrati on award.
24 | The district court of appeal may order a stay to prevent

25| mani fest injustice, but the court shall not abrogate the

26 | provi sions of s. 400.4297(2).

27 (3) Any party to an arbitration proceeding nay enforce
28 | an arbitration award or an allocation of financial

29 | responsibility by filing a petition in the circuit court for
30| the circuit in which the arbitration took place. A petition
31| may not be granted unless the tine for appeal has expired. If
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an appeal has been taken, a petition nay not be granted with

respect to an arbitration award or an allocation of financial

responsi bility which has been stayed.

(4) |If the petitioner establishes the authenticity of

the arbitration award or the allocation of financial

responsibility, shows that the tine for appeal has expired,

and denonstrates that no stay is in place, the court shal

enter such orders and judgnents as are required to carry out

the terns of the arbitration award or allocation of financial

responsibility. Such orders are enforceabl e by the contenpt

powers of the court, and execution will issue, upon the

request of a party, for such judgnents.

Section 46. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 4299, Florida Statutes, is created to read:

400.4299 Trial.--

(1) A proceeding for voluntary binding arbitration is

an alternative to jury trial and does not supersede the right

of any party to a jury trial.

(2) |If neither party requests or agrees to voluntary

binding arbitration, the clainant may file suit. The claim

shall then proceed to trial or to any avail able | ega

alternative such as nediation or an offer of and denmand for

j udgnent under s. 768.79.

(3) If the defendant rejects the claimant's offer of

voluntary binding arbitration, the claimshall proceed to

trial without any linmtation on danages. |f the cl ai mant

prevails at trial, the clainmant is entitled to recover

prej udgnent interest and the award shall be reduced by any

damages recovered by the claimant fromarbitrating

codefendants following arbitration. Additionally, upon
105
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prevailing at trial, the clainant shall recover reasonabl e

attorney's fees fromthe defendant in an anmount up to 25

percent of the award, reduced to present val ue.

(4)(a) Except as provided in paragraph (b), if the

claimant rejects a defendant's offer of voluntary binding

arbitration, the damages awardable at trial are linmted to

econom ¢ damages, reduced to present val ue, and nonecononic

danmages, arising out of the sane incident or occurrence, and

shal |l not exceed a maxi num aggregate anount agai nst al

def endants of $400, 000 per claimant. The damages awarded at

trial nust be offset by any amounts received by settling or

arbitrati ng codef endants.

(b) The claimant may seek punitive danmages only by

rejecting a defendant's offer of voluntary arbitration in

writing and contending that the defendant's conduct was

i ntentional misconduct or gross negligence, as those terns are

defined in s. 400.430, and that such conduct was notivat ed

sol ely by unreasonabl e financial gain such that the

unr easonabl y dangerous nature of the conduct, together with

the high likelihood of injury resulting fromthe conduct, was

actually known by the nanagi ng agent, director, officer, or

ot her person responsi ble for nmaking policy decisions on behalf
of the defendant. Wthin 90 days after the date of filing
suit, the clainmant shall nove the court to amend the conpl ai nt

to include a claimfor punitive damages, describing the |evel

of conduct set forth in this paragraph. |If the court denies

the notion, the claimant may request arbitration within 30

days after the court's ruling pursuant to s. 400.4294 and, if

the defendant rejects the offer to arbitrate, the case shal

proceed to trial as provided in subsection (3). If the court

grants the notion, the case shall proceed to trial, subject to
106
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the provisions of paragraph (a), and punitive damages may be
awarded as provided in ss. 400.430-400. 4303.

The Legislature expressly finds that such conditional limt on

nonecononi ¢ damages is warranted by the claimant's rejection

of an offer to arbitrate, and represents an appropriate

bal ance between the interests of all residents who ultimtely

pay for such |losses and the interests of those residents who

are injured or die as a result of such action by |icensees.
Section 47. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400.430, Florida Statutes, is created to read:
400.430 Pleading in civil actions; claimfor punitive

danmmges. - -
(1) In any civil action brought pursuant to this part,

no claimfor punitive damages shall be pernmitted unless there

is a reasonabl e showing by evidence in the record or proffered

by the cl ai mant which woul d provide a reasonabl e basis for

recovery of such damages. The cl ai mant nay nove to anend her

or his conplaint to assert a claimfor punitive danages, as

allowed by the rules of civil procedure. The rules of civil

procedure shall be liberally construed so as to allow the

cl ai mant di scovery of evidence that appears reasonably

calculated to |l ead to adm ssi bl e evi dence on the issue of

puni tive danmages. Di scovery of financial worth shall not

proceed until after the pleading concerning punitive damages

is pernmtted.

(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was guilty of
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1| intentional misconduct or gross negligence. As used in this

2| section, the term

3 (a) "Intentional msconduct" nmeans that the defendant
4 | had actual knowl edge of the wongful ness of the conduct and

5] the high probability that injury or danage to the cl ai mant

6| would result and, despite that know edge, intentionally

7 | pursued that course of conduct, resulting in injury or danmge.
8 (b) "Gross negligence" nmeans that the defendant's

9 | conduct was so reckless or wanting in care that it constituted
10| a conscious disregard or indifference to the life, safety, or
11 | rights of persons exposed to such conduct.

12 (3) In the case of an enpl oyer, principal

13 | corporation, or other legal entity, punitive damages nmay be
14 | i nposed for the conduct of an enpl oyee or agent only if the
15 | conduct of the enployee or agent neets the criteria specified
16 | i n subsection (2) and:

17 (a) The enployer, principal, corporation, or other

18 | legal entity actively and knowingly participated in such

19 | conduct ;

20 (b) The officers, directors, or nanagers of the

21 | enpl oyer, principal, corporation, or other legal entity

22 | knowi ngly condoned, ratified, or consented to such conduct; or
23 (c) The enployer, principal, corporation, or other

24 | legal entity engaged in conduct that constituted gross

25| negligence and that contributed to the | oss, dammges, or

26 | injury suffered by the clai nant.

27 Section 48. Effective Cctober 1, 2001, and applicable
28 | to causes of action accruing on or after that date, section
29| 400.4301, Florida Statutes, is created to read:

30 400.4301 Punitive damages; burden of proof.--In al

31| civil actions brought pursuant to this part, the plaintiff
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1| nmust establish at trial, by clear and convincing evidence, its
2| entitlenent to an award of punitive danages. The anpunt of

3 | damages nmust be deternined by the greater weight of the

4 | evi dence.

5 Section 49. Effective Cctober 1, 2001, and applicable
6 | to causes of action accruing on or after that date, section

7 | 400.4302, Florida Statutes, is created to read:

8 400.4302 Punitive damages; linitation.--

9 (1) (a) Except as provided in paragraphs (b) and (c),

10| an award of punitive danages nay not exceed the greater of:

11 1. Three tines the anount of conpensatory damages

12 | awarded to each clainant entitled thereto, consistent with the
13 | renmi ni ng provisions of this section; or

14 2. The sum of $500, 000.

15 (b) If the fact finder deternines that the w ongful

16 | conduct proven under this section was notivated solely by

17 | unreasonabl e financial gain and determ nes that the

18 | unreasonabl y dangerous nature of the conduct, together with
19 | the high likelihood of injury resulting fromthe conduct, was
20 | actually known by the nanagi ng agent, director, officer, or

21 | other person responsible for nmaki ng policy decisions on behalf
22 | of the defendant, the fact finder may award an anount of

23| punitive damages not to exceed the greater of:

24 1. Four tinmes the anpbunt of conpensatory danmges

25| awarded to each claimant entitled thereto, consistent with the
26 | remmi ning provisions of this section; or

27 2. The sumof $2 nmillion

28 (c) If the fact finder deternines that at the tinme of
29 | injury the defendant had a specific intent to harmthe

30| claimant and deternines that the defendant's conduct did in
31
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fact harmthe claimant, there shall be no cap on punitive

danmages.
(d) This subsection does not prohibit an appropriate

court fromexercising its jurisdiction under s. 768.74 in

determ ni ng the reasonabl eness of an award of punitive damages

which is less than three tines the anpbunt of conpensatory

danmages.
(2)(a) Except as provided in paragraph (b), punitive

damages nmay not be awarded against a defendant in a civil

action if that defendant establishes, before trial, that

puni tive danmages have previously been awarded agai nst that

defendant in any state or federal court in any action alleging

harm fromthe sane act or single course of conduct for which

the cl ai mant seeks conpensatory danages. For purposes of a

civil action, the term"the sane act or single course of

conduct"” includes acts resulting in the sanme nanufacturing

defects, acts resulting in the sane defects in design, or

failure to warn of the same hazards, with respect to sinilar

units of a product.

(b) In subsequent civil actions involving the sane act

or single course of conduct for which punitive damages have

al ready been awarded, if the court determ nes by clear and

convi nci ng evidence that the anpunt of prior punitive danages

awarded was insufficient to punish that defendant's behavi or

the court may permit a jury to consider an award of subsequent

punitive damages. In permitting a jury to consider awarding

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. In

addition, the court nay consi der whether the defendant's act

or course of conduct has ceased. Any subsequent punitive
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1| damage awards nust be reduced by the anpbunt of any earlier

2 | punitive danage awards rendered in state or federal court.

3 (3) The claimant's attorney's fees, if payable from

4| the judgnent, are, to the extent that the fees are based on

5] the punitive danages, cal cul ated based on the final judgnment
6| for punitive danages. This subsection does not linit the

7 | paynent of attorney's fees based upon an award of damages

8 | other than punitive danmmges.

9 (4) The jury may not be given instructions concerning
10| and nay not be infornmed of the provisions of this section

11 Section 50. Effective Cctober 1, 2001, and applicable
12 | to causes of action accruing on or after that date, section
13 | 400.4303, Florida Statutes, is created to read:

14 400. 4303 Copies forwarded to state attorney.--ln any
15 ] action in which punitive danages are awarded, notwithstanding
16 | any appeals, the Cerk of the Court shall forward to the state
17 | attorney of that circuit a copy of the conplaint, any amended
18 | conplaints, the verdict form and the final judgnent.

19 Section 51. Subsection (2) of section 400.435, Florida
20| Statutes, is anended to read:
21 400. 435 Mui ntenance of records; reports.--
22 (2) Wthin 60 days after the date of a licensure the
23 | biennial inspection visit or within 30 days after the date of
24 | any interimvisit, the agency shall forward the results of the
25| inspection to the |ocal onbudsman council in whose planning
26 | and service area, as defined in part Il, the facility is
27 | located; to at least one public library or, in the absence of
28| a public library, the county seat in the county in which the
29 | inspected assisted living facility is |located; and, when
30 | appropriate, to the district Adult Services and Mental Health
31| Program O fi ces.
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1 Section 52. Paragraph (h) of subsection (1) and

2 | subsection (4) of section 400.441, Florida Statutes, are

3 | anended to read:

4 400. 441 Rul es establishing standards. --

5 (1) It is the intent of the Legislature that rules

6 | published and enforced pursuant to this section shall include
7] criteria by which a reasonabl e and consistent quality of

8| resident care and quality of life nay be ensured and the

9| results of such resident care may be denonstrated. Such rules
10| shall also ensure a safe and sanitary environment that is

11 | residential and noninstitutional in design or nature. It is
12 | further intended that reasonable efforts be nade to

13 | acconmpdate the needs and preferences of residents to enhance
14| the quality of life in a facility. In order to provide safe

15 ] and sanitary facilities and the highest quality of resident

16 | care accommpdati ng the needs and preferences of residents, the
17 | departnent, in consultation with the agency, the Departnment of
18 | Children and Fanmily Services, and the Departnent of Health,

19 | shall adopt rules, policies, and procedures to admnister this
20 | part, which nust include reasonable and fair m ni num st andards
21 ]in relation to:

22 (h) The care and mai ntenance of residents, which nust
23| include, but is not limted to:

24 1. The supervision of residents;

25 2. The provision of personal services;

26 3. The provision of, or arrangenent for, social and

27 | l ei sure activities;

28 4. The arrangenent for appointments and transportation
29 | to appropriate nedical, dental, nursing, or nmental health

30 | services, as needed by residents;

31 5. The managenent of nedication
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1 6. The nutritional needs of residents; and

2 7. Resident records; —

3 8. The use of shared-risk agreenents between

4| facilities and their residents, including the involvenent of a
5| physician, as appropriate; and

6 9. Internal risk nanagenent and quality assurance

7 (4) The agency may use an abbrevi ated bienni al

8 | standard |licensure inspection that whieh consists of a review
9| of key quality-of-care standards in lieu of a full inspection
10| in facilities which have a good record of past performance.

11 | However, a full inspection shall be conducted in facilities

12 | which have had a history of class | or class Il violations,

13 | uncorrected class Il violations, confirned onbudsman counci
14 | conplaints, or confirmed |icensure conplaints, within the

15| previous licensure period i nmedi ately preceding the inspection
16 | or when a potentially serious problemis identified during the
17 | abbrevi ated inspection. The agency, in consultation with the
18 | departnent, shall develop the key quality-of-care standards

19| with input fromthe State Long- Term Care Orbudsman Council and
20 | representatives of provider groups for incorporation intoits
21| rul es. Beginaning—on—oer—beforeMareh—1—1994-The depart nent,
22| in consultation with the agency, shall report annually to the
23| Legislature concerning its inplenentation of this subsection
24 | The report shall include, at a mninum the key

25| quality-of-care standards which have been devel oped; the

26 | nunber of facilities identified as being eligible for the

27 | abbrevi ated inspection; the nunber of facilities which have

28 | received the abbreviated i nspection and, of those, the nunber
29 | that were converted to full inspection; the nunber and type of
30 | subsequent conplaints received by the agency or departnent on
31| facilities which have had abbrevi ated i nspections; any
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1| recommendations for nodification to this subsection; any plans
2| by the agency to nodify its inplenentation of this subsection
3| and any other information which the departnent believes should
4 | be reported.

5 Section 53. Section 400.442, Florida Statutes, is

6 | anended to read:

7 400. 442 Pharmacy and dietary services. --

8 (1) Any assisted living facility in which the agency

9 | has docunented a class | or class Il deficiency or uncorrected
10| class Il deficiencies regardi ng nedicinal drugs or

11 | over-the-counter preparations, including their storage, use,
12 | delivery, or administration, or dietary services, or both,

13| during a licensure bienanral survey or a nonitoring visit or an
14 | investigation in response to a conplaint, shall, in addition
15| to or as an alternative to any penalties inposed under s.

16 | 400. 419, be required to enploy the consultant services of a

17 | licensed pharnacist, a licensed registered nurse, or a

18 | registered or licensed dietitian, as applicable. The

19 | consultant shall, at a nmininum provide onsite quarterly

20| consultation until the inspection teamfromthe agency

21 | determnes that such consultation services are no | onger

22 | required.

23 (2) A corrective action plan for deficiencies related
24 | to assistance with the self-adninistration of nedication or

25| the adm nistration of nedication nust be devel oped and

26 | inplenented by the facility within 48 hours after notification
27 | of such deficiency, or sooner if the deficiency is deterni ned
28 | by the agency to be |ife-threatening.

29 (3) The agency shall enploy at |east two pharnacists
30| licensed pursuant to chapter 465 anpbng its personnel who

31 | bienniaty i nspect assisted living facilities |icensed under
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this part, to participate in licensure biennial i nspections or
consult with the agency regarding deficiencies relating to
nedi ci nal drugs or over-the-counter preparations.

(4) The departnent may by rule establish procedures
and specify docunentation as necessary to adm ni ster inptenent
this section.

Section 54. Subsection (4) of section 95.11, Florida
Statutes, is anended to read:

95.11 Limtations other than for the recovery of rea
property.--Actions other than for recovery of real property
shall be comrenced as foll ows:

(4) WTH N TWO YEARS. - -

(a) An action for professional nalpractice, other than
nedi cal nal practice, whether founded on contract or tort;
provided that the period of limtations shall run fromthe
time the cause of action is discovered or should have been
di scovered with the exercise of due diligence. However, the
limtation of actions herein for professional mal practice
shall be limted to persons in privity with the professional

(b) An action for nedical nal practice shall be
commenced within 2 years fromthe tinme the incident giving
rise to the action occurred or within 2 years fromthe tine
the incident is discovered, or should have been di scovered
with the exercise of due diligence; however, in no event shal
the action be commenced | ater than 4 years fromthe date of
the incident or occurrence out of which the cause of action
accrued, except that this 4-year period shall not bar an
action brought on behalf of a minor on or before the child's
eighth birthday. An "action for nedical malpractice" is
defined as a claimin tort or in contract for danmages because
of the death, injury, or nonetary loss to any person arising
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out of any nedical, dental, or surgical diagnosis, treatnent,
or care by any provider of health care. The linitation of
actions within this subsection shall be linited to the health
care provider and persons in privity with the provider of
health care. In those actions covered by this paragraph in
which it can be shown that fraud, conceal nent, or intentiona
m srepresentation of fact prevented the di scovery of the
injury the period of limtations is extended forward 2 years
fromthe tine that the injury is discovered or shoul d have
been discovered with the exercise of due diligence, but in no
event to exceed 7 years fromthe date the incident giving rise
to the injury occurred, except that this 7-year period shal

not bar an action brought on behalf of a minor on or before
the child's eighth birthday. This paragraph shall not apply to
actions for which ss. 766.301-766.316 provide the excl usive

r enedy.

(c) An action to recover wages or overtine or damages
or penalties concerning paynent of wages and overti ne.

(d) An action for wongful death.

(e) An action founded upon a violation of any
provi sion of chapter 517, with the period running fromthe
time the facts giving rise to the cause of action were
di scovered or shoul d have been di scovered with the exercise of
due diligence, but not nore than 5 years fromthe date such
vi ol ati on occurred.

(f) An action for personal injury caused by contact
with or exposure to phenoxy herbicides while serving either as
a civilian or as a nenber of the Armed Forces of the United
States during the period January 1, 1962, through May 7, 1975;
the period of limtations shall run fromthe tine the cause of
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action is discovered or shoul d have been discovered with the
exerci se of due diligence.

(g) An action for libel or slander.

(h) An action against a nursing hone nust be conmmrenced

as provided in s. 400.023, and an action agai nst an assi sted

living facility must be commenced as provided in s. 400. 429.

Section 55. Section 400.449, Florida Statutes, is
created to read
400. 449 Resident records; penalties for alteration.--

(1) Any person who fraudulently alters, defaces, or

falsifies any nedical or other record of an assisted |iving

facility, or causes or procures any such offense to be

commtted, comits a nisdeneanor of the second degree,
puni shable as provided in s. 775.082 or s. 775.083.
(2) A conviction under subsection (1) is al so grounds

for restriction, suspension, or termnation of |license

privil eges.

Section 56. Section 415.1111, Florida Statutes, is
amended to read:

415. 1111 Civil actions.--

(1) A vulnerable adult who has been abused, negl ect ed,
or exploited as specified in this chapter has a cause of
action agai nst any perpetrator and may recover actual and
punitive damages for such abuse, neglect, or exploitation
The action nay be brought by the vulnerable adult, or that
person's guardi an, by a person or organi zation acting on
behal f of the vulnerable adult with the consent of that person
or that person's guardian, or by the personal representative
of the estate of a deceased victimw thout regard to whet her
the cause of death resulted fromthe abuse, neglect, or
exploitation. The action nmay be brought in any court of

117

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2001 SB 1202
10-428B-01

conpetent jurisdiction to enforce such action and to recover
actual and punitive danages for any deprivation of or
infringenent on the rights of a vulnerable adult. A party who
prevails in any such action may be entitled to recover
reasonabl e attorney's fees, costs of the action, and damages.
The renedies provided in this section are in addition to and
cumul ative with other | egal and admi nistrative renedies
available to a vul nerable adult.

(2) Notwithstandi ng subsection (1), a resident of a

facility licensed under part |l or part Il of chapter 400 nay

not pursue a civil action under this section unless the

perpetrator has committed a crininal act described in s.
825. 102, s. 825.1025, or s. 825.103.
Section 57. Subsection (1) of section 464.201, Florida
Statutes, is anended to read:
464.201 Definitions.--As used in this part, the term
(1) "Approved training program neans:

(a) A course of training conducted by a public sector
or private sector educational center |icensed by the
Departnent of Education to inplenent the basic curriculumfor
nursi ng assistants which is approved by the Departnent of
Educati on. Begi nning Cctober 1, 2000, the board shall assune
responsibility for approval of training prograns under this
par agr aph.

(b) A training program operated under s. 400. 141.

(c) A training programdevel oped under the Enterprise

Fl ori da Jobs and Education Partnership G ant.
Section 58. Section 464.203, Florida Statutes, is
anended to read:

464.203 Certified nursing assistants; certification
requi rement. --
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(1) The board shall issue a certificate to practice as
a certified nursing assistant to any person who denonstrates a
m ni nrum conpetency to read and wite and successfully passes
the required Level | or Level Il screening pursuant to s.

400. 215 and neets one of the follow ng requirenents:

(a) Has successfully conpleted an approved training
program and achi eved a m ni nrum score, established by rule of
the board, on the nursing assi stant conpetency exam nation
whi ch consists of a witten portion and skills-denonstration
portion approved by the board and adninistered at a site and
by personnel approved by the departnent.

(b) Has achieved a mninmum score, established by rule
of the board, on the nursing assistant conpetency exanination
whi ch consists of a witten portion and skills-denonstration
portion, approved by the board and adninistered at a site and
by personnel approved by the departnent and:

1. Has a high school diploma, or its equivalent; or

2. |Is at least 18 years of age.

(c) td)y Has conpl eted the curricul um devel oped under
the Enterprise Florida Jobs and Education Partnership G ant
and achi eved a mni mum score, established by rule of the
board, on the nursing assistant conpetency examni nation, which
consists of a witten portion and skills-denbnstration
portion, approved by the board and adninistered at a site and
by personnel approved by the departnent.

(2) If an applicant fails to pass the nursing
assi stant conpetency exanination in three attenpts, the
119
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applicant is not eligible for reexam nation unless the
appl i cant conpl etes an approved training program

(3) An oral exam nation shall be administered as a
substitute for the witten portion of the exanination upon
request. The oral examination shall be adninistered at a site
and by personnel approved by the departnent.

(4) The board shall adopt rules to provide for the
initial certification of certified nursing assistants.

(5) Certification as a nursing assistant, in

accordance with this part, continues in effect until such tine

as the nursing assistant allows a period of 24 consecutive

nont hs to pass during which period the nursing assistant fails

to performany nursing-rel ated services for nonetary

conpensation. Wien a nursing assistant fails to perform any

nursing-rel ated services for nonetary conpensation for a

period of 24 consecutives nonths, the nursing assi stant nust

conpl ete a new training and conpetency eval uati on programor a

new conpet ency eval uati on program whichever is appropriate.

(6)5r A certified nursing assistant shall maintain a
current address with the board in accordance with s. 456. 035.
(7) A person who is positively verified as actively

certified and on the registry in another state and who has not

been convicted of abuse, neglect, or exploitation in another

state, regardl ess of adjudication, nmay be enployed as a

certified nursing assistant in this state for 4 nonths pendi ng

transfer of certification

(8) Acertified nursing assistant nust conplete a

m ni nrum of 18 hours of continuing educati on during each

cal endar year of certification. Continuing education nust

include training in assisting and responding to individuals
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1| who are cognitively inpaired or who exhibit difficult

2 | behavi ors.

3 Section 59. Subsection (1) and paragraph (a) of

4 | subsection (2) of section 768.735, Florida Statutes, are

5| anended to read:

6 768. 735 Punitive danages; exceptions; lintation.--

7 (1) Sections 768.72(2)-(4), 768.725, and 768.73 do not
8| apply to any civil action based upon child abuse, abuse of the
9| elderly under chapter 415, or abuse of the devel opnentally

10 | di sabl ed er—any—civi+—action—artsing—under—chapter—40606. Such
11| actions are governed by applicable statutes and controlling

12 | judicial precedent. This section does not apply to clains

13 | brought under s. 400.023 or s. 400. 429.

14 (2)(a) In any civil action based upon child abuse,

15 | abuse of the elderly under chapter 415, or abuse of the

16 | devel opnental |y di sabl ed, er—aecti+ons—arising—under—chapter—4060
17 | and involving the award of punitive danmages, the judgrment for
18 | the total anmount of punitive danages awarded to a clai nant nay
19 | not exceed three tines the anount of conpensatory danages

20 | awarded to each person entitled thereto by the trier of fact,
21 | except as provided in paragraph (b). This subsection does not
22 | apply to any cl ass action

23 Section 60. Subsection (2) of section 397.405, Florida
24 | Statutes, is anended to read:

25 397.405 Exenptions fromlicensure.--The follow ng are
26 | exenpt fromthe |icensing provisions of this chapter

27 (2) A nursing hone facility as defined in s. 400.021
28 | s—406-021(12).

29

30| The exenptions fromlicensure in this section do not apply to
31| any facility or entity which receives an appropriation, grant,
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or contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. No provision of this
chapter shall be construed to limt the practice of a
physician |icensed under chapter 458 or chapter 459, a
psychol ogi st |icensed under chapter 490, or a psychot herapi st
i censed under chapter 491, providing outpatient or inpatient
substance abuse treatnent to a voluntary patient, so long as
t he physician, psychol ogi st, or psychot herapi st does not
represent to the public that he or she is a licensed service
provider under this act. Failure to conply with any
requi rement necessary to nmmintain an exenpt status under this
section is a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 61. The Agency for Health Care Adnministration
shall, after issuing a request for proposals, contract with a

nati onal independent actuarial conpany to conduct an actuari al

anal ysis, consistent with generally accepted actuari al

practices, of the expected reduction in liability judgnents,

settlenents, and related costs resulting fromthe provisions

of this act. The anal ysis nmust be based on credibl e | oss-cost

data derived fromthe settlenent or adjudication of liability

clains accruing after Cctober 1, 2001. The anal ysis nust

i nclude an estinmate of the percentage decrease in such

judgnents, settlenents, and costs by type of coverage affected

by this act, including the tine period when such savings or

reductions are expected. The conpl eted report shall be

submitted to the Agency for Health Care Administration and the

agency shall provide the report to the Legislature by Novenber
1, 2011.
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Section 62. The sumof $ is appropriated from

the General Revenue Fund to the Agency for Health Care

Adm ni stration for the purpose of inplenenting the provisions
of this act during the 2001-2002 fiscal year
Section 63. The sumof $ is appropriated from

the General Revenue Fund to the Departnent of Elderly Affairs

for the purpose of paying the salaries and ot her

admini strative expenses of the Ofice of State Long-Term Care

Onbudsnman to carry out the provisions of this act during the
2001- 2002 fiscal year
Section 64. |f any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severabl e.

Section 65. Except as otherw se expressly provided in
this act, this act shall take effect upon becomng a | aw

123

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 SB 1202
10-428B-01

l EE IR b S b b I S I b b I S S b b I I b S b

2 SENATE SUVMMARY

3 Revi ses provisions of parts Il and IIl of ch. 400, F.S.
relatln? to the regul ati on of nursing hones and assi sted

4 living facilities. Revises provisionsS that govern civil
actions against a facility or facility staff for personal

5 injury, for death, or to enforce a resSident's rights.
Provides a statute of limtations for bringing acCtions.

6 Prohi bits conceal nent _of information relating to the
settlenment or resolution of a claimor action. Provides

7 for_voluntarY blndlng_arbltratlpn. Provi des for
arbitration to apporfion financial responsibility anonﬂ

8 defendants. Limts the econom ¢ and punitive danages that
may. be awarded. Provides for bed license fees. Revises

9 facility licensure requirenents. Requires that residents
who exhibit signs of denentia or cognitive iInpairnment be

10 exam ned by a I'i censed physician. Requires |icensed
nursing hone facilities and assisted living facilities to

11 establish an internal risk-nmanagenent and
qual i ty-assurance program Requires. that the Agency for

12 Heal th” Care Admi nistration be notified of adverse
incidents. Limts the |Iabl|lt¥ of a risk mmnager

13 Requires that the agenc% report certain conduct to the
apperrlate regul atory board. Revises enpl oynment and

14 certification requirenents for nursing assistants,
I ncreases the fines inposed for certain deficiencies and

15 vi ol ations. Requires the Agency for Health Care ]
Adm nistration to contract for an actuarial analysis of

16 the expected reduction in liability {udgnents,
settlenents, and related costs resulting fromthe

17 provisions of the act. (See bill for defails.)

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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