Fl ori da House of Representatives - 2001 HB 1239
By Representative Diaz-Bal art

1 A bill to be entitled
2 An act relating to notor vehicle deal er
3 franchi se agreenents; anending s. 320.60, F.S.
4 revising definitions used in ss. 320.61-320. 70,
5 F.S.; amending s. 320.61, F.S.; anending
6 procedures to be foll owed when a conpl ai nt of
7 unfair cancellation of a deal er agreenent has
8 been made by a notor vehicle deal er against a
9 |icensee; defining the term"final decision"
10 anending s. 320.63, F.S.; providing that the
11 terns and conditions of a franchise agreenent
12 must conply with ss. 320.60-320.70, F.S., or
13 they are unenforceabl e; prohibiting |icensees
14 fromperformng certain acts; anendi ng s.
15 320.64, F.S.; providing penalties and renedies
16 for violations; anending s. 320.641, F.S.
17 provi di ng procedures relating to
18 di sconti nuati ons, cancell ati ons, nonrenewal s,
19 nodi fi cations, and replacenents of franchise
20 agreenents; amending s. 320.642, F.S.; anending
21 procedures for establishing an additional notor
22 vehi cl e deal er who deals in a specific
23 line-make in an area that is already served by
24 anot her such deal er; anending s. 320.643, F.S.
25 anmendi ng provisions relating to the transfer
26 assi gnnent, or sale of franchi se agreenents;
27 anendi ng s. 320.645, F.S.; anending provisions
28 relating to restrictions upon a licensee's
29 owni ng a deal ership; providing for "deal er
30 devel opnent arrangenents"; providing powers of
31 t he Departnent of H ghway Safety and Mot or
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1 Vehi cl es; anmending s. 320.695, F.S.; anending

2 procedures for enjoining any person fromacting

3 as a |icensee under ss. 320.60-320.70, F.S.

4 wi t hout being properly licensed or from

5 violating those statutes or rul es adopted

6 t hereunder; anending s. 320.699, F.S.; anending

7 procedures for administrative hearings and

8 adj udications relating to a notor vehicle

9 dealer's allegations of harmdue to an

10 applicant's or licensee's violation of ss.

11 320. 60-320.70, F.S.; providing for

12 severability; providing an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:
15

16 Section 1. Section 320.60, Florida Statutes, is

17 | anended to read:

18 320.60 Definitions for ss. 320.61-320.70. --As Wienever
19 | used in ss. 320.61-320.70, unlessthecontext—otherwise
20 i —t he t er m feHewng—werds—and—terns—have—the
21 | foHoewngreanings:
22 (1) "Agreenent" or "franchise agreenent" neans a
23 | contract, franchise, new notor vehicle franchise, sales and
24 | service agreenent, or deal er agreement or any other
25| term nol ogy used to describe the contractual relationship
26 | between a manufacturer, factory branch, distributor, or
27 | inporter, and a notor vehicle deal er, pursuant to which the
28 | notor vehicle dealer is authorized to transact business
29 | pertaining to notor vehicles of a particular |ine-nake.
30 (2) "Area of responsibility" nmeans the area that the
31| licensee reasonably designates as a notor vehicle dealer's
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geographic territory for the purpose of evaluation of the

not or vehicle dealer for the narketing, pronoting, and selling

of the licensee's new notor vehicles. In the absence of a

| i censee designated area, the area of responsibility is that

geogr aphi cal area surrounding a dealer which lies closer to

that deal er than to other dealers of the sane |ine-make.

(3) "Broker" neans a person, firm conpany,

corporation, or other entity that arranges or offers to

arrange a transaction involving the sale or | ease of a new

not or vehicle and that is not a franchi sed notor vehicle

deal er.
(4) 2y "Common entity" means a person
(a) Who is either controlled or owed, beneficially or
of record, by one or nore persons who al so control or own nore
than 40 percent of the voting equity interests of a
manuf act urer; or
(b) \Who shares directors or officers or partners with
a manufacturer.
(5) "Consuner" neans any person, firm conpany,

corporation, or other entity that purchases, |eases, or

finances, or expresses an interest in purchasing, |easing, or

financing, a notor vehicle, used notor vehicle, or notor

vehicl e parts or service, other than for resale.

(6) 3) "Denonstrator” neans any new notor vehicle
which is carried on the records of the dealer as a
denonstrator and is used by, being inspected or driven by the
deal er or his or her enployees or prospective custoners for
t he purpose of denpbnstrating vehicle characteristics in the
sal e or display of notor vehicles sold by the deal er

(7)t4)y "Departnent” neans the Department of H ghway
Saf ety and Mbdtor Vehicl es.

3
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(8)¢5)y "Distributor” neans a person, resident or
nonresident, who, in whole or in part, sells or distributes
notor vehicles to notor vehicle dealers or who maintains
di stributor representatives.

(9) t6) "Factory branch" means a branch office
mai nt ai ned by a manufacturer, distributor, or inporter for the
sal e of motor vehicles to distributors or to nmotor vehicle
deal ers, or for directing or supervising, in whole or in part,
its representatives in this state.

(10) A "lInporter” means any person who inports
vehicles froma foreign country into the United States or into
this state for the purpose of sale or |ease

(11) "Lead" neans any consunmer who, for a purpose

other than that of resale, expresses to a licensee an interest

in purchasing, leasing, or financing, or in possibly

purchasing, |easing, or financing, a notor vehicle, used notor

vehicle, or motor vehicle parts or service, or who seeks

information froma |licensee regardi ng any such expression of

i nterest.
(12) "Line-nake vehicles" neans those notor vehicles

that are offered for sale, |ease, or distribution under a

common nane, tradenmark, service mark, or brand nane of their

manuf act ur er.

(13) (8) "Licensee" neans any person |icensed or
required to be licensed under s. 320.61

(14) (9> "Manufacturer" means any person, whether a
resi dent or nonresident of this state, who nmanufactures or
assenbl es notor vehicles or who manufactures or installs on
previously assenbl ed truck chassis special bodies or equi pnent
whi ch, when installed, forman integral part of the notor
vehi cl e and which constitute a major manufacturing alteration.

4
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1| The term"manufacturer" includes a central or principal sales
2| corporation or other entity through which, by contractual

3| agreenent or otherwise, it distributes its products.

4 (15) (36) "Motor vehicle" nmeans any new aut onobil e,

5] notorcycle, or truck the equitable or legal title to which has
6 | never been transferred by a manufacturer, distributor

7| inporter, or dealer to an ultimate purchaser; however, when

8| legal title is not transferred but possession of a notor

9] vehicle is transferred pursuant to a conditional sales

10 | contract or |lease and the conditions are not satisfied and the
11| vehicle is returned to the notor vehicle dealer, the notor

12 | vehicle may be resold by the notor vehicle dealer as a new

13 | notor vehicle, provided the selling notor vehicle dealer gives
14 ) the following witten notice to the purchaser: "TH S VEH CLE
15 | WAS DELI VERED TO A PREVI QUS PURCHASER. " The purchaser shal

16 | sign an acknow edgnent, a copy of which is kept in the selling
17 | dealer's file.

18 (16) t¥1)y(a) "Mdtor vehicle dealer" nmeans any person

19| firm conpany, er corporation, or other entity who is |licensed
20 | under s. 320.27 as a "franchised notor vehicle dealer" and

21 | who, for conmi ssion, noney, or other things of value, repairs
22 | or services notor vehicles or used notor vehicles pursuant to
23 | an agreenent as defined in subsection (1), or who sells,

24 | exchanges, buys, |leases,or rents, or offers, or attenpts to

25| negotiate a sale or exchange of any interest in, notor

26 | vehicles or who is engaged wholly or in part in the business
27 | of selling nmotor vehicles, whether or not such notor vehicles
28 | are owned by such person, firm conpany,or corporation

29 (b) Any person who repairs or services three or nore
30 | notor vehicles or used notor vehicles as set forth in

31| paragraph (a), or who buys, sells, or deals in three or nore
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notor vehicles in any 12-nonth period or who offers or

di spl ays for sale three or nore notor vehicles in any 12-nonth
period shall be prima facie presuned to be a notor vehicle
dealer. The terns "selling" and "sal e" include |ease-purchase
transacti ons.

(c) The term"notor vehicle dealer" does not include:

1. Public officers while performng their official
duti es;

2. Receivers, trustees, adm nistrators, executors,
guardi ans, or other persons appointed by, or acting under the
judgnent or order of, any court;

3. Banks, finance conpanies, or other |oan agencies
that acquire notor vehicles as an incident to their regular
busi ness; or

4. Mbdtor vehicle rental and | easing conpani es that
sell notor vehicles to notor vehicle dealers Iicensed under s.
320. 27.

(17) (2 "Person" neans any natural person,

partnership, firm corporation, association, joint venture,
trust, or other legal entity.
(18) "Sell", "selling", "sold", "exchange", "retai

sal es", or "leases" includes any transaction in which the

title of a notor vehicle or used notor vehicle is transferred

to a retail consuner and also includes any retail |ease

transaction in which a retail custoner |eases a vehicle for a

period of at |least 12 nonths.

(19) "Service" neans any service that, for any

conpensation, is sold, |leased, or provided to retail consuners

and that directly relates to the ownership or |leasing of a

not or vehicle or used notor vehicle, including extended

6
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1| service contracts and notor vehicle warranty and nonwarranty
2| repairs or nmmintenance, including both parts and | abor

3 (20) (13) "Used notor vehicle" neans any notor vehicle
4| title to or possession of which has been transferred fromthe
5| person who first acquired it fromthe manufacturer

6| distributor, inmporter, or dealer and which is comonly known
7 | as "secondhand" within the ordi nary neani ng thereof.

8 - . .

9 hied e w Fe—] ’ r bt I

10 i :

11

12 Section 2. Subsection (4) of section 320.61, Florida
13| Statutes, is anended to read:

14 320.61 Licenses required of notor vehicle

15 | manufacturers, distributors, inporters, etc.--

16 (4) \When a conplaint of unfair cancellation of a

17 | deal er agreenent is made by a notor vehicle deal er against a
18 | licensee and the conplaint is pendi ng rs—ntheprocess—of
19 | being—heard pursuant to ss. 320.60-320. 70 by—the—departrent, a
20 | no repl acenent application for the steh agreenment may not

21 | shatt be granted and a |license nmay not be issued by the

22 | departnent under s. 320.27 to any replacenent dealer until a
23| final decision is rendered by—the—-departrwent on the conpl ai nt
24 | of unfair cancellation. As used in this subsection, the term
25 |"final decision" includes the exhaustion of all appellate

26 | renedies by the |icensee or notor vehicle deal er

27 Section 3. Section 320.63, Florida Statutes, is

28 | anended to read:

29 320.63 Application for |license; contents.--Any person
30| desiring to be licensed pursuant to ss. 320.60-320.70 shal

31| nake application therefor to the departnent upon a form
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1| containing such informati on as the departnent requires. The

2 | departnent shall require, with such application or otherw se

3]land fromtinme to tine, all of the follow ng, which information

4| may be considered by the departnent in deternmning the fitness

5] of the applicant or licensee to engage in the business for

6 | which the applicant or |icensee desires to be |icensed:

7 (1) Information relating to the applicant's or

8| licensee's solvency and financial standing.

9 (2) Acertified copy of the applicant's or |licensee's
10 | new notor vehicle warranty or warranties in any way connected
11| with a notor vehicle or any conponent thereof, acconpani ed by
12 | a detail ed explanation thereof.

13 (3) Fromeach manufacturer, distributor, or inporter
14 | which utilizes an identical blanket basic agreement for its
15| dealers or distributors in this state, which agreenent

16 | conprises all or any part of the applicant's or |licensee's

17 | agreenents with notor vehicle dealers in this state, a copy of
18| the witten agreenent and all supplenents thereto, together

19| with a list of the applicant's or licensee's authorized

20| dealers or distributors and their addresses. The applicant or
21| licensee shall further notify the departnent i mediately of

22 | the appointment of any additional dealer or distributor. The
23 | applicant or licensee shall annually report to the departnment
24|l on its efforts to add new mnority deal er points, including
25| difficulties encountered under ss. 320.61-320.70. For

26 | purposes of this section "mnority" shall have the sane

27 | neaning as that given it in the definition of "mnority

28 | person"” in s. 288.703(3). Not later than 60 days prior to the
29 | date a revision or nodification to a franchise agreenent is
30| offered uniformy to a licensee's notor vehicle dealers in

31| this state, the licensee shall notify the departnent of such
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revision, nodification, or addition to the franchi se agreenent
on file with the departnment. In no event may a franchise
agreenent, or any addendum or suppl enent thereto, be offered
to a notor vehicle dealer in this state until the applicant or
licensee files an affidavit with the departnent acknow edgi ng
that the terns or provisions of the agreenent, or any related
docunent, are not inconsistent with, prohibited by, or
contrary to the provisions contained in ss. 320.60-320. 70.

Any franchi se agreenent offered to a notor vehicle dealer in
this state shall provide that all terns and conditions in such
agreenent inconsistent with the law and rules of this state
are of no force and effect.

(4) A certified copy of the delivery and preparation
obligations of its notor vehicle dealers.

(5) An affidavit stating the rates which the applicant
or |licensee pays or agrees to pay any authorized notor vehicle
dealer licensed in this state for the parts and | abor advanced
or incurred by such authorized notor vehicle dealer for or on
account of any delivery and preparation obligations inposed by
the applicant or the licensee on its dealers or relating to
warranty obligations which the applicant or |licensee or its
principle is obligated to perform

(6) The fee for the annual |icense.

(7) Any other pertinent matter commensurate with the
saf eguardi ng of the public interest which the departnent, by
rul e, prescribes.

The terns and conditions of a franchi se agreenent are subject
to ss. 320.60-320.70. Atermor condition of a franchise
agreenent which is inconsistent with or in violation of ss.

320. 60-320.70 is not enforceable by a licensee.
9
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Section 4. Section 320.64, Florida Statutes, is
amended to read:

320.64 Prohibited acts by |licensee bentat—stuspenstor-
of—t+evocation—of—t+Hiecense—grounds. --A licensee or applicant is

subject to clainms and renedi es provided in ss. 320.695 and

320. 697 for violating any provision of this section. Any of

the following acts on the part of a |licensee constitutes a

apptHeant—

(1) The applicant or licensee is deternined to be

unable to carry out contractual obligations with its notor
vehi cl e deal ers.

(2) The applicant or |icensee has know ngly nmade a
material msstatenent in its application for a license.

(3) The applicant or licensee willfully has failed to
conmply with significant provisions of ss. 320.60-320.70 or
with any awful rule or regulation adopted or promrul gated by
t he depart nent.

(4) The applicant or |icensee has perforned induged
i/ any illegal act relating to his or her business.

(5) The applicant or licensee has coerced or attenpted
to coerce any notor vehicle dealer into accepting delivery of
any notor vehicle or vehicles or parts or accessories therefor
or any other comodities that whieh have not been ordered by

t he deal er.
10

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

Fl ori da House of Representatives - 2001 HB 1239
229-181-01

(6) The applicant or licensee has coerced or attenpted
to coerce any notor vehicle dealer to enter into any agreenent
with the |icensee.

(7) The applicant or licensee has threatened to
di sconti nue, cancel, or not to renew a franchi se agreenent of
a licensed notor vehicle deal er, where the threatened
di sconti nuation, cancellation, or nonrenewal, if inplenented,
woul d be in violation of any of the provisions of s. 320.641.

(8) The applicant or l|icensee discontinued, cancel ed,
or failed to renew, a franchi se agreenent of a |icensed notor
vehicle dealer in violation of any of the provisions of s.

320. 641.

(9) The applicant or licensee has threatened to nodify
or replace, or has nodified or replaced, a franchise agreenent
with a succeedi ng franchi se agreenent, or has inplenented or

threatened to i nplenent a policy, program procedure,

standard, addendum or requirenent, that whieh woul d adversely

alter the rights or obligations of a notor vehicle deal er
under an existing franchi se agreenent or that nmay whith
substantially inpair +#apar-+s the sal es, service obligations,
or investnent of the notor vehicle dealer, wthout conplying
with s. 320.641.

(10) The applicant or licensee has attenpted to enter

or has entered, into a franchi se agreement with a notor
vehi cl e deal er who does not, at the tine of the franchise
agreenent, have proper facilities to provide the—serviees to
his or her purchasers of new notor vehicles the services that

whi-eh are covered by the new notor vehicle warranty issued by
the applicant or |icensee.
(11) The applicant or |icensee has coerced a notor
vehicl e dealer to provide installnent financing for the notor
11
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1| vehicle dealer's purchasers with a specified financi al

2| institution.

3 (12) The applicant or |icensee has advertised,

4 | printed, displayed, published, distributed, broadcast, or

5] televised, or caused or pernmitted to be advertised, printed,

6 | di spl ayed, published, distributed, broadcast, or televised, in
7 | any manner what soever, any statenent or representation with

8| regard to the sale or financing of notor vehicles which is

9| fal se, deceptive, or nisleading.

10 (13) The applicant or licensee has refused to deliver,
11| in reasonable quantities and within a reasonable tinme, new

12 | notor vehicles and parts for notor vehicles to any duly

13| licensed nmotor vehicle dealer who has an agreement with the
14 | sueh applicant or licensee for the retail sale of those new
15| notor vehicles or and parts for—rpter—vehiectes—sotd—or

16 | di-stributed—by—the—appHcant—or—H-ecensee—any—Ssuch—rotor

17 | vehieles—or—parts—as—are——coveredby—Ssuch—agreenent

18 | speetft+eaty—pubecby—advertised—by—such—appH-ecant—or—ticensee
19 | to—be—ava-tabte—for—i+mrediate—deHvery. Such a refusa

20 | i ncl udes:

21 (a) The failure to offer to sell to all notor vehicle
22| dealers in this state of the sane |line-nake, all notor vehicle
23 | nodel s manufactured for that |ine-make; such vehicles shall be
24 | offered at the sane price with no discount based on the

25| quantity bei ng purchased;

26 (b) Requiring a notor vehicle dealer to pay any extra
27 | fee; to purchase unreasonabl e advertising displays, signs, or
28 | other materials; to renodel, renovate, or recondition the

29 | notor vehicle dealer's existing facilities; or to provide

30| exclusive facilities, as a prerequisite to receiving any node
31| or series of notor vehicle; or

12
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1 (c) Requiring a notor vehicle dealer of a line-nmake to
2| enter into a separate franchi se agreenent for any nodel or

3| series of notor vehicle manufactured for that |ine-nake.

4

5| However, the failure to deliver any notor vehicle or part wll
6 | not be considered a violation of this section if the failure
7]is due to act of God, work stoppage, or—detay—due—toe a strike
8| or labor difficulty, a freight enbargo, national product

9 | shortage, or other cause over which the applicant or |icensee
10| has no control. The failure to deliver parts or conponents for
11| the current and 5 preceding years' nodels within 60 days after
12 | the frem date of order is considered to shat be deered prinma
13 | faci e unreasonabl e. Notwi t hstandi ng any ot her provision of

14 | this subsection, this subsection does not prohibit a |licensee
15 ) fromrequiring notor vehicle dealers located in this state to
16 | purchase special tools or equi pnent, to stock reasonabl e

17 | quantities of certain parts or accessories, or to participate
18 | in training prograns that are reasonably necessary to enabl e
19| the notor vehicle dealer to sell or service any nodel or

20| series of notor vehicles if such requirenents are reasonabl e,
21| are in witing, and are uniformy applied to all of the

22 | licensee's notor vehicle dealers of the sane |ine-nake.

23 (14) The applicant or |licensee has sold, exchanged, or
24 | rented a notorcycl e that whieh produces in excess of 5 brake
25 | horsepower, knowi ng the use thereof to be by, or intended for
26 | the holder of a restricted Florida driver's |icense.

27 (15) The applicant or |icensee has engaged in previous
28 | conduct that whieh woul d have been a ground for revocation or
29 | suspension of a license if the applicant or |licensee had been
30| li censed.

31

13
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(16) Notwi thstanding the terns of any franchise
agreenent, and unless it can be shown that the |icensee's
franchi sed dealer is actively negligent, the applicant or
licensee has failed to indemify and hold harmess its
franchi sed notor vehicle deal er agai nst any judgrment for
damages or settlenent agreed to in witing by the applicant or
|icensee, including, but not Iimted to, court costs and
reasonabl e attorney's fees of the notor vehicle deal er, which
judgnent or settlenent arose out of conplaints, clains, or
| awsui ts based upon such grounds as strict liability;
negl i gence; misrepresentation; warranty, express or inplied;
or rescission of the sale as described in s. 672.608, |ess any
of fset for use recovered by the licensee's franchi sed notor
vehicl e dealer, and only to the extent that the judgnent or
settlenment relates to the all eged defective or negligent
manuf acture, assenbly, or design of new notor vehicles, parts,
or accessories or other functions of the manufacturer.

(17) The applicant or licensee, directly or
indirectly, through the actions of any parent of the |licensee,
subsidiary of the |icensee, or commpn entity causes a
term nati on, cancell ation, or nonrenewal of a franchise
agreenent by a present or previous distributor or inporter
unl ess, by the effective date of such action, the applicant or
Iicensee offers the notor vehicle deal er whose franchi se
agreenent is terninated, canceled, or not renewed a franchise
agreenent containing substantially the sane provisions
contained in the previous franchise agreenent or files an
affidavit with the departnent acknow edging its undertaking to
assune and fulfill the rights, duties, and obligations of its
predecessor distributor or inporter under the termnated,

14
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1| cancel ed, or nonrenewed franchise agreenent and the sane is

2 | reinstated.

3 (18) Notwithstanding the terns of any franchise

4 | agreenent, the applicant or licensee prevents or refuses to

5| accept the succession to any interest in a franchi se agreenent
6 | by any legal heir or devisee under the will of a notor vehicle
7 | deal er or under the laws of descent and distribution of this
8 | state; however provided, the applicant or |icensee is not

9] required to accept a succession if the where—sueh heir or

10 | devi see does not neet |licensee's witten, reasonable, and

11 | uniformy applied mnimal standard qualifications for dealer
12 | applicants or if whieh, after notice and admnistrative

13 | hearing pursuant to chapter 120, succession by that heir or
14 | devisee is denonstrated to be detrinental to the public

15 ) interest or to the representation of the applicant or

16 | | i censee. Nething—contarned—herein-However, this subsection
17 | does not shatt prevent a notor vehicle dealer, during his or
18 | her lifetinme, fromdesignating any person as his or her

19 | successor in interest by witten instrunent filed with and
20 | accepted by the applicant or licensee. A licensee who rejects
21 | the successor transferee under this subsection has shaH—have
22 | the burden of establishing in any proceedi ng i n whi ch where
23 | such a rejection is in issue that the rejection of the
24 | successor transferee conplies with this subsection
25 (19) The applicant or licensee has included in any
26 | franchi se agreenent with a notor vehicle dealer terns or
27 | provisions that are contrary to, prohibited by, or otherw se
28 | i nconsi stent with the—provistons—contarned—+n SsS.
29 | 320. 60-320.70, or has failed to include in such a franchise
30 | agreenent a provision conformng to the requirenents of s.
31| 320.63(3).

15
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(20) The applicant or |licensee has established a
system of notor vehicle allocation or distribution or has
i mpl erented a systemof allocation or distribution of notor
vehicles to one or nore of its franchised notor vehicle
deal ers which is unfair, inequitable, unreasonably
di scrimnatory, or not supportable by reason and good cause
after considering the equities of the affected notor vehicles
deal er or dealers. A licensee shall maintain for 3 years

records that fully describe its nmethod or formula of

all ocation and distribution of its notor vehicles, records of

its actual allocation and distribution of each nodel of its

notor vehicles, and all other records that directly or

indirectly affect the allocation or distribution of notor

vehicles to its nmotor vehicle dealers. At the request of a

not or vehicle deal er who has a franchise agreenent with the

| i censee for that |ine-nake, these records nust be nade

available to the dealer, free of charge, within 30 days after

the date of the request. Any such request by a notor vehicle

dealer nmust be in witing, and a copy of the request nust be

filed with the Departnent of Hi ghway Safety and Nbtor

Vehi cl es.

(21) The applicant or licensee, wthout good and fair
cause, has del ayed, refused, or failed to provide a supply of
not or vehicles by series in reasonable quantities, including
the nodels publicly advertised by the applicant or |icensee as
bei ng avail able, or has delayed, refused, or failed to deliver
not or vehicle parts and accessories within a reasonable tine
after receipt of an order by a franchi sed dealer. However,
this subsection is not violated if such failure is caused by
acts or causes beyond the control of the applicant or
i censee.

16
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(22) The applicant or licensee has required, or
threatened to require, a notor vehicle dealer to prospectively
assent to a rel ease, assignnent, novation, waiver, or
estoppel, which instrunent or docunent operates, or is
i ntended by the applicant or licensee to operate, to relieve
any person fromany liability or obligation under the
provisions of ss. 320.60-320. 70.

(23) The applicant or |licensee has threatened or
coerced a notor vehicle dealer toward conduct or action
whereby the deal er would waive or forego its right to protest
the establishnment or relocation of a notor vehicle dealer in
the community or territory serviced by the threatened or
coerced deal er.

(24) The applicant or licensee, or its parent,

subsidiary, or commobn entity, has sold or |eased, or offered

to sell or lease, directly or indirectly, any service, notor

vehicle, or product to a retail consumer in this state, except

through a notor vehicle dealer that holds a franchise for the

| ine-make. This subsection does not apply to an applicant or

| i censee exenpted under s. 320.645(3), or to a replacenent

vehicl e provided by the |licensee under chapter 681. NMNoreover,

this subsection does not prohibit:

(a) A licensee fromproviding the use of notor

vehi cl es for occasional general pronotional or charitable

USES.

(b) A licensee fromproviding financing directly to

any person, firm conpany, corporation, or other entity if the

financing is for any product or service that is not sold by a

not or vehicle deal er under its franchi se agreenent.

(c) Alicensee fromproviding |oans directly to notor

vehi cl e deal ers of any |ine-nmake, for any purpose, including
17
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working capital, real estate, construction, or inventories of

not or vehicles, used notor vehicles, or parts.

(d) A licensee fromproviding directly to a retai

consuner services and products that are incidental to the

ownership or leasing of a notor vehicle or used notor vehicle

and are not for purposes of resale and that constitute

services or products that the retail custoner is owed as a

result of purchasing or |leasing a notor vehicle or used notor

vehicle froma notor vehicle deal er, such as repl acenent keys

and energency roadsi de servi ce.

(25) Notwithstanding the terns of any franchise

agreenent, any warranty procedure nmanual, or any warranty

rei mbursenent instructions or policy of any applicant or

i censee:
(a) The applicant or licensee has charged back a notor

vehi cl e dealer for any warranty payment or any portion of such

a paynent nmade to the dealer for, or has failed to properly

reimburse a notor vehicle dealer for, any service or repair

claimred by the notor vehicle deal er under the licensee's

warranty to correct a defective condition of that notor

vehi cl e which correction was desirable to prevent a

deterioration of any part of or the value of the notor

vehicle, or to correct a potential safety hazard, unless the

| i censee proves by clear and convincing evidence that the

service or repair of the notor vehicle was not necessary at

the tinme of the service or repair or was not actually

perforned, that the warranty clai mwas fraudul ent when nmade,

or that the notor vehicle dealer failed to reasonably

substantiate or justify the claimeither substantially in the

manner provided by the licensee's warranty procedure nmanual or

18
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1| in sone other reasonable manner. As used in this paragraph

2| the terns "service" and "repair" include parts and | abor

3 (b) The applicant or licensee has required a notor

4| vehicle dealer to file a statenent of actual tinme spent in

5| performance of | abor on any service or repair to a notor

6 | vehicle covered under the licensee's warranty, or has

7 | considered actual |abor tine spent in any service or repair to
8| a notor vehicle covered under the |licensee's warranty when

9| evaluating a notor vehicle dealer's claimfor rei nbursenent,
10 | when actual | abor tinme spent was not the basis for

11 | reinbursenent to the dealer for the service or repair;

12 (c) The applicant or licensee has perforned an audit
13| for warranty parts and service conpensation for paynents nade
14 | nore than 12 nonths before the date of commencenent of the

15| audit;

16 (d) The applicant or licensee, for any reason, has

17 | sought to charge back or otherw se recover warranty paynents
18 | 18 nonths or nore after the date of paynent; or

19 (e) The applicant or licensee has charged back a
20 | warranty paynent, failed to pay a warranty claim or rejected
21| a warranty claimw thout providing the notor vehicle deal er
22| with a detailed witten description of the reasons for the
23 | chargeback, failure to pay, or rejection for each warranty
24 | claim and of the facts known to the applicant or |licensee
25| which show that the service or repair was not necessary, was
26 | not actually perforned, was fraudul ent, or was not reasonably
27 | substantiated. A notor vehicle deal er has 60 days after the
28 | date of receipt of such a detailed witten description to file
29 | with a court of conpetent jurisdiction a conplaint alleging
30| that the applicant or licensee has violated this section hy
31| making a chargeback of, failing to pay, or rejecting a

19
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warranty paynment or any part thereof in violation of this

section. During the 60-day period, and the pendency of any

action filed under this paragraph, including the exhaustion of

all appellate renedies, all potential chargebacks are stayed.

If a final determ nation of any potential chargeback is in the

favor of the notor vehicle dealer, the applicant or |icensee

is liable to the notor vehicle dealer for tw ce the anount of

any all eged chargeback or unpaid or rejected warranty cl aim

pl us reasonable attorney's fees and court costs.

(26) Notwithstanding the terns of any franchise

agreenent, the applicant or licensee has failed or refused to

i ndemmi fy and hold harm ess any notor vehicl e deal er agai nst

any judgnent for damages, or settlenents agreed to by the

applicant or licensee, including, without linmtation, court

costs and reasonable attorney's fees, arising out of

conplaints, clains, or lawsuits, including, wthout

limtation, actions based on strict liability, negligence,

m srepresentation, express or inplied warranty, or revocation

or rescission of acceptance of the sale of a notor vehicle, to

the extent that the judgnent or settlenent relates to the

al | eged negligent nanufacture, design, or assenbly of notor

vehi cl es, parts, accessories, or other functions of the

applicant or licensee or its parents, subsidiaries,

affiliates, or a common entity, beyond the reasonable contro

of the notor vehicle dealer. Failure of a notor vehicle dealer

to inspect a notor vehicle prior to its sale by the deal er

does not affect the obligations of an applicant or |icensee,

its parents, subsidiaries, affiliates, or a commopn entity

under this section or under other applicable | aw.

(27)(a) Notwithstanding the terns of any franchise

agreenent, or any procedures nmanual, program or other
20
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1| instructions or policy of an applicant or licensee, the

2| applicant or |licensee has denied a notor vehicle dealer's

3| claimfor sales incentives, service incentives, rebates, or

4| other fornms of incentive conpensation available to it, has

5| reduced the anpbunt of incentive to be paid to a notor vehicle
6 | deal er after the deal er has earned that incentive, or has

7 | charged back a notor vehicle deal er subsequent to the paynent
8| of an incentive claim unless the |icensee proves by clear and
9 | convincing evidence that the clai mwas fraudul ent or that the
10 | dealer failed, after witten notice and a reasonabl e

11 | opportunity to cure of not less than 60 days, to reasonably

12 | substantiate the claim as required by the |licensee or in sone
13 | ot her reasonabl e manner

14 (b) The applicant or licensee has perforned an audit

15| of sales incentives, sales rebates, service incentives,

16 | service rebates, parts incentives, parts rebates, or other

17 | forms of incentive conpensation for any paynent nade nore than
18 | 12 nont hs before the date of the comencenent of the audit.

19 (c) The applicant or |licensee has charged back an
20| incentive paynent, failed to pay an incentive claim or
21| rejected an incentive clai mw thout providing the notor
22 | vehicle dealer with a detailed witten description of the
23 | reasons for the chargeback, failure to pay, or rejection of
24 | each claimand of the facts known to the applicant or |icensee
25 | which show that the claimwas fraudul ent or unsubstantiated. A
26 | notor vehicle dealer has 60 days after the date of receipt of
27 | such a witten detailed description to file with a court of
28 | conpetent jurisdiction a conplaint alleging that the applicant
29 | or licensee has violated this section by naking a chargeback
30| or rejecting the claimin violation of this section. During
31| the 60-day period and the pendency of any action filed under

21
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1| this paragraph, including the exhaustion of all appellate

2| renedies, all potential chargebacks are stayed. If the court

3| finds for the nmotor vehicle dealer, the applicant or |licensee
4|is liable to the notor vehicle dealer for twi ce the anmount of
5| any all eged chargeback or claimthat the applicant or |icensee
6| failed to pay or rejected, plus reasonable attorney's fees and
7| court costs.

8 (28) The applicant or |licensee has conducted or

9| threatened to conduct any audit of a notor vehicle dealer in
10| order to pressure or attenpt to pressure the dealer to forego
11 ) any rights granted to the deal er under ss. 320.60-320.70 or

12 | under the agreenent between the licensee and the notor vehicle
13 | deal er.

14 (29) Notwithstanding the terns of any franchise

15| agreenent, the applicant or licensee, by contract, policy, or
16 | otherwise, has in any way restricted, conditioned, or

17 | threatened or attenpted to restrict or condition, a notor

18 | vehicle dealer fromselling new or used notor vehicles,

19 | repl acenent parts, or accessories to any retail custoner
20 | donmiciled in another state or foreign country. As used in this
21 | paragraph, the terns "restricted" and "conditioned" include,
22| but are not linited to, refusing to allocate, sell, or deliver
23 | notor vehicles in conpliance with applicable | aw, refusing or
24 | wi t hhol di ng paynent of noney or other things of val ue or
25 | chargi ng back nobneys otherw se available to the notor vehicle
26 | deal er under a sales pronotion, program or contest, or
27 | excluding any notor vehicle or notor vehicle dealer from
28 | participation in any such pronotion, policy, program or
29 | contest offered by the applicant or licensee for sales or
30| l eases of new or used notor vehicles within the area of
31| responsibility of a notor vehicle deal er

22
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(30) Notwithstanding the terns of any franchise

agreenent, the applicant or |icensee has wongfully or

unr easonably rejected or withheld approval of any proposed
transfer nade pursuant to s. 320.643(1) or s. 320.643(2) or a
proposed change of executive nmnagenent pursuant to s.

320. 644. Reasonabl eness is to be determ ned on an objective

basi s or standard.

(31) The applicant or |licensee has inposed or

attenpted to i npose any conditions upon the approval of a

proposed transfer made pursuant to s. 320.643(1) or s.

320.643(2) other than the transferee's conpliance with the

requi renents of s. 320.643. A transfer nmade pursuant to s.
320.643 (1) or s. 320.643(2) may not be refused or denied
because of a sinultaneous proposal for a change of executive

managenent pursuant to s. 320. 644.

(32) The applicant or |licensee has publi shed,

di scl osed, or otherw se nade avail able any information

i ncludi ng conposite infornmati on, obtained from any notor

vehicl e dealer or dealers, including, without linitation

selling or leasing prices of notor vehicles or profit per

not or vehicles sold or | eased.

(33) After June 30, 2001, the applicant or licensee

has offered or attenpted to introduce a franchi se agreenent or

to enter into any other agreenent, release, or waiver with a

not or vehicle deal er, which contains any requirenent that any

notor vehicle dealer participate in arbitration or nediation

concerning any issue with the applicant or |icensee which is

bi nding on the dealer before the dealer files a conplaint with

the departnent or any court of conpetent jurisdiction as

permtted by ss. 320.60-70; which contains a choice-of-venue

provision that requires a notor vehicle dealer to bring in a
23
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venue outside this state an adnministrative or |egal action or

an arbitration or nediation proceeding that is binding on the

deal er; which contains a choice-of-law provision that requires

or pernits the application of the |aw of any state other than

this state; or which requires any notor vehicle dealer to

conpensate the applicant or licensee for any attorney's fees

or court costs or other expenses incurred in any proceedi ng

ari sing under ss. 320.60-230.70 or any franchi se agreenent,

unl ess any such provision is voidable at any tinme at the

option of the notor vehicle dealer.

(34) The applicant or licensee has directly or

indirectly conpeted with or discrininated agai nst a notor

vehicle dealer located in this state with which the applicant

or licensee has entered into a franchi se agreenent, except as
permtted by s. 320. 645.
(35) Notwithstanding the terns of any franchise

agreenent, or programor policy, an applicant or |icensee has

offered, or allowed its parent, subsidiary, affiliate, or

common entity to offer, any programunder which financing or

| ease rates to retail custoners of a notor vehicle dealer are

| ess than rates nade available to retail custonmers of other

not or vehicle dealers of the sane |line-make in this state,

regardl ess of the other provisions of such a program or

policy, and regardl ess of whether a notor vehicle dealer is

eligible for or elects to participate in such a program or

policy.
(36) The applicant or licensee has influenced any

aspect of the final anmount charged, the final sales price, or

the final lease price for any notor vehicle, product,

trade-in, service, or financing offered for sale or |ease to

retail consuners by a notor vehicle dealer without the prior
24
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1| witten consent of the dealer, or has charged the deal er nore
2| than 90 percent of the manufacturer's suggested retail price
3| for a notor vehicle. Neverthel ess, an applicant or licensee is
4| not prohibited from

5 (a) Establishing a manufacturer's suggested retai

6| price pursuant to 15 United States Code s. 1232, if the notor
7| vehicle dealer is afforded a gross profit of not |less than 10
8 | percent.

9 (b) Inplenenting fromtine to tine reasonabl e sal es,

10| | ease, or financing pronotions of reasonable and linited

11 | durati on.

12 (c) Inplenenting reasonabl e standard feature option

13 | packages or vehicle option content in any way.

14 (d) Establishing the terns of any new notor vehicle

15| warranty offered by the |licensee.

16 (e) Establishing reasonable sale, |ease, or financing
17 | ternms through notor vehicle dealers to retirees of a licensee.
18 (37) The applicant or |licensee has provided or

19 | directed less than all |eads of prospective retail consuners
20| to the notor vehicle dealer of the applicable line-nmake in
21 | whose assigned area of responsibility the lead resides, or, in
22 | the case of a conmercial lead, has its primary |ocal business
23| address. An applicant or licensee is not prohibited from
24 | providing or directing | eads to other notor vehicle deal ers of
25| the sane line-make in addition to the nmotor vehicle dealer in
26 | whose assigned area of responsibility the | ead resides;
27 | however, all leads nmust be provided or directed in a fair,
28 | nondi scrimnatory, equitable, and tinely nmanner and w t hout
29 | charging fees or cost reinbursenents for the leads; if the
30| lead resides in a Standard Metropolitan Statistical Area, the
31| lead nust be provided to the three cl osest dealers.
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(38) The applicant or licensee has a direct or

indirect interest (equity, pecuniary, or otherwise) in a

broker; offers to sell a new nbtor vehicle directly to a

broker; or funds or offers to fund any operations of a broker

in whole or in part.

(39) The applicant or licensee has attenpted to vary

or varies the price charged to any of its notor vehicle

deal ers, or offers to any notor vehicle dealer located in this

state any refunds, incentives, prograns, or other inducenents

for new or used notor vehicles which are based on

(a) The notor vehicle dealer's purchase of, or

establi shnent of, new facilities, supplies, conputers, tools,

equi pnent, or new or used notor vehicles or other nerchandise

fromthe |icensee or any other person or entity designated,

endor sed, or approved by the |licensee;

(b) The notor vehicle dealer's relocation, renodeling,

repair, or renovation of existing notor vehicle deal erships or

construction of a new facility;

(c) The notor vehicle dealer's wllingness or

comm tnent to either establish or mmintain exclusive

facilities, personnel, or display space;

(d) The notor vehicle dealer's willingness to provide

| oaner vehicles in whole or in part at the notor vehicle

deal er' s expense to custoners who are having a vehicle

serviced at the notor vehicle deal ership; or

(e) The notor vehicle dealer's participation in

training prograns or enpl oyment or association of one or nore

consul tants who are sponsored, endorsed, or recommended by the

|icensee, the paynent for which is in any part the

responsibility of the notor vehicle deal er

26
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For purposes of this subsection, the price of a notor vehicle

i ncl udes the |licensee's rebates, credits, bonuses, or other

consi deration that has the effect of causing a variance in the

price of new notor vehicles offered to its notor vehicle

dealers located in the state. However, this subsection does

not preclude a |licensee fromestablishing sales contests or

pronmotions that provide or award rebates or incentives to

not or vehicle dealers or consuners. Mreover, this subsection

does not prohibit a |licensee from providi ng assi stance or

encour agenent, including reasonable additional allocation, to

a notor vehicle dealer to renodel, renovate, recondition, or

rel ocate the notor vehicle dealer's existing facilities if

t hat assi stance or encouragenent, or those rewards, are not

determ ned on a per-vehicle basis. If, on July 1, 2001, a

licensee is currently operating a programor has in effect a

policy that would violate this subsection, that program or

policy may continue in effect as to the |licensee's notor

vehicle dealers located in this state through Septenber 30,

2001. \Whether or not a programoperated by a |licensee

conplies with this subsection, a |licensee nust pay or

ot herwi se conpensate any franchi sed notor vehicle deal er who

has earned the right to receive paynent or other conpensation

under a program in accordance with the |licensee's program or

policy.
(40) The applicant or licensee has failed to reinburse

a notor vehicle dealer in full for the actual cost of

providing a | oaner vehicle to any custoner who is having a

vehicl e serviced at the notor vehicle dealer, if a |loaner is

required by the licensee or a loaner is part of a licensee's

custoner satisfaction index, conputation, or consideration.

27
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(41) An applicant or licensee has pressured, required

or, coerced, or attenpted to require or coerce, a notor

vehi cl e dealer to establish or nmaintain exclusive facilities,

personnel, display space, service areas, or custoner areas, if

any such requirenents woul d be unreasonable in |ight of

current econom ¢ conditions, would not otherwi se be justified

by reasonabl e busi ness consi derations, or would adversely

affect the return on investnent of a notor vehicle deal er

Thi s subsection does not prohibit a |icensee or applicant from

provi di ng assi stance, encouragenent, or reward to a notor

vehi cle dealer to renpdel, recondition, or relocate its

existing facilities if such assi stance, encouragenent, or

reward is not deternined on a per-vehicle basis and is

available to all notor vehicle dealers of the |licensee's

line-nake in this state.

A notor vehicle deal er who can denonstrate that a violation
of, or failure to conply with, any of the precedi ng provisions
by an applicant or licensee will or can adversely and
pecuniarily affect the conplaining dealer, shall be entitled
to pursue all of the renedies, procedures, and rights of
recovery avail abl e under ss. 320.695 and 320. 697.

Section 5. Section 320.641, Florida Statutes, is
amended to read:

320.641 Discontinuations, cancellations, nonrenewals;
nodi fi cations, and repl acenents bnafarr—canceHation of
franchi se agreenents. --

(1)(a) A Ar—apptteant—or |icensee shall give witten

notice to the notor vehicle dealer and the departnent of the

|icensee's intention to discontinue, cancel, or not fat—+to
renew a franchi se agreenent er—ef—thet+eensee—s—intentonto
28
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tate—thereof, together with the specific grounds for such
action. Any notor vehicle dealer that receives a notice from

the licensee of its intent to disconti nue, cancel, or not

renew the notor vehicle dealer's franchi se agreenent my,

within 90 days after the notice is given, file a petition or

conplaint for a determination of whether such action is unfair

or prohibited. In any such action, the |licensee has the burden

of establishing that such action is fair and not prohibited.

Agreenents and certificates of appointnent shall continue in

effect until final determ nation of the issues raised in the

dealer's petition or conplaint.

(b) Final determ nation nust include the exhaustion of

all appellate renedies by the |icensee or notor vehicle

dealer. Until such final determ nation is nmade, the franchise

agreenent renmmins in full force and effect, and the notor

vehicle dealer retains all rights and renedi es pursuant to the

terns and conditions of the franchi se agreenent and applicabl e

law, including, but not limted to, full rights of transfer

under s. 320.643. |If a transfer is approved by the |licensee

or mandated by law, the termination proceeding shall be

di smssed with prejudice as noot. If a transfer is proposed

under this section after a notice of intent to discontinue,

cancel, or not renewis received but before the fina

determi nation is made, including exhaustion of all appellate

renedies of a notor dealer's conplaint or petition contesting
29
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1| such an action, the termnation proceedi ngs nmust be stayed,

2 | without bond, during the period that the transfer is being

3| reviewed by the licensee under s. 320.643. During the period
4 | when the transfer is being reviewed by the |licensee under s.

5] 320.643, the franchise agreenent remains in full force and

6| effect, and the notor vehicle dealer retains all rights and

7 | renedi es pursuant to the terns and conditions of the franchise
8 | agreenent and applicable law, including all rights of transfer
9]luntil the licensee has accepted or rejected the proposed

10| transfer. |f the proposed transfer is rejected, the notor

11 ) vehicle dealer retains all its rights under s. 320.643 to an
12 | adnministrative deternmination as to whether the licensee's

13| rejection is in conpliance with s. 320.643, and, during the
14 | pendency of any such adninistrative proceeding and any rel ated
15 | appel l ate proceedi ngs, the term nation proceedi ngs remain

16 | stayed without bond, the franchise agreenent remains in ful

17 | force and effect, and the notor vehicle dealer retains al

18 | rights and renedi es pursuant to the terns and conditions of

19 | the franchi se agreenent and applicable law. If a transfer is
20 | approved by the |licensee or mandated by law, the ternination
21 | proceedi ngs shall be dism ssed with prejudice as noot.

22 (c) A discontinuation, cancellation, or nonrenewal of
23| a franchise agreenent is prohibited if conpliance by the notor
24 | vehicle dealer with the provisions of the franchi se agreenent
25 | upon which the discontinuation, cancellation, or nonrenewal is
26 | based would violate applicable law or is based on |licensee's
27 | conduct that is prohibited by applicable | aw

28 (d)1. A discontinuation, cancellation, or nonrenewal

29 | of a franchise agreenent is unfair unless the |licensee proves
30| by clear and convincing evidence all of the foll ow ng:

31
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1 a. The discontinuation, cancellation, or nonrenewal is
2| clearly permtted by the franchi se agreenent, including the

3| enforceability of the provision froma public policy

4 | standpoint, including, without limtation, oppression

5| adhesi on, and rel ative bargai ni ng power of the parti es;

6 b. The discontinuation, cancellation, or nonrenewal is
7 | undertaken in good faith;

8 c. The discontinuation, cancellation, or nonrenewal is
9 | undertaken for good cause; and

10 d. The discontinuation, cancellation, or nonrenewal is
11 | based on a breach of the franchise agreenent which is, in

12 | fact, a material and substantial breach

13 2. For the purposes of ternination, good faith

14 | includes, but is not limted to, all of the existing

15| circunstances and proof that the provisions or standards

16 | relied upon by the licensee to establish grounds for

17 | termination are in witing, are reasonabl e, and have been

18 | applied by the licensee in a uniform consistent, and

19 | nondi scriminatory manner, considering action taken by the
20| licensee when sinilar conduct has been conmitted by other
21 | notor vehicle dealers, and that the |icensee has not breached
22| any of its obligations.
23 3. For purposes of discontinuation, cancellation, or
24 | nonrenewal , good cause is not established solely by proof of a
25 | breach of the franchise agreenent, even if nmaterial and
26 | substantial, or by the desire of the |licensee for narket
27 | penetration; rather, the licensee nust establish by clear and
28 | convi ncing evidence that the notor vehicle deal er has caused
29 | damage to the |licensee through action that is substantially
30| and significantly detrinental to the |icensee's business
31| interests, independent of and distinct fromthe terns and
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conditions of the franchise agreenent. A material and

substantial breach nust be substantially danaging to the

products or services offered by the licensee or to the

reputation of the licensee or its products or services.

(e) Notwithstandi ng any other provision of this

subsection or the terns of any franchise agreenent, if the

termination is based on all eged deficient or inadequate sales

perfornance, service perfornmance, or facilities, the licensee

nust provide to the notor vehicle deal er a reasonabl e

opportunity to cure any such all eged deficiencies. Such a

reasonabl e opportunity nust extend not |ess than 6 nonths

prior to serving a notice of intent to term nate.

(f) Notwithstandi ng any other provision of this

subsection or the ternms of any franchi se agreenent, a

franchi se agreenent of any notor vehicle deal er may not be

tern nated, cancel ed, discontinued, or not renewed by any

|icensee on the basis of fraud unless the |icensee proves by

cl ear and convinci ng evidence that the person desi gnated as

deal er-operator or dealer-principal in the franchi se agreenent

had actual know edge of the fraud at the tine it was

perpetrated on a custoner or a licensee, or failed within a

reasonabl e tine after being advised of the fraud to take

actions reasonably cal culated to prevent such fraud from

conti nuing or reoccurring.

(g) In any action for discontinuation, cancellation

or nonrenewal of a franchi se agreenent, evidence of a dealer's

conduct, including, but not limted to, any renedi al neasures

taken by the dealer up to the tine of comencenent of the

final hearing, is adnmssible up to the tine of the

commencenent of heari ng.

32
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1 (2)(a) A licensee nust give witten notice to the

2 | notor vehicle dealer and the departnment of the |licensee's
3lintention to nodify a franchise or replace a franchise with a
4 | succeedi ng franchi se when such nodification or replacenent nay
5| adversely alter the rights or obligations of a notor vehicle
6 | deal er under an existing franchi se agreenent or may

7 | substantially inpair the sales, service obligations, or

8| investnment of the notor vehicle dealer. This witten notice

9| nust be given at |east 90 days before the effective date of
10| the nodification, together with the specific grounds for the
11 | acti on.

12 (b) Any notor vehicle dealer that receives a notice

13| fromthe licensee of its intent to nodify or replace the notor
14 | vehicle dealer's franchi se agreenent may, within the 90-day
15| notice period, file a petition or conplaint for a

16 | determi nati on of whether any nodification or repl acenent

17 | provision is unfair or prohibited. In any such action, the

18 | i censee has the burden of establishing, by clear and

19 | convi ncing evidence, that the action is fair and i s not
20| prohibited. In addition to any express changes to a franchise
21| agreenent, nodifications include, but are not linted to, any
22 | attenpt by the licensee, by conduct, contract, or otherwi se,
23| to inplenent or enforce or attenpt to i nplenent or enforce
24 | upon its nmotor vehicle deal ers any policy, procedure,
25 | standard, nenorandum addendum or requirenent, other than one
26 | required by applicable law, which is a change of the
27 | licensee's current practice, policy, or procedure. Agreenents
28 | and certificates of appointnent continue in effect until fina
29 | determination of the issues raised in such a petition or
30| conplaint by the notor vehicle deal er
31
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(c) Final determ nation includes exhaustion of al

appel l ate renedies by the |licensee or notor vehicle deal er

Until such final determ nation is nade, the franchise

agreenent remains in full force and effect, and the terns and

conditions of the existing franchi se agreenment, prior to the

attenpted nodification or replacenent, renmain in full force

and effect. |If it is finally determned that a |licensee has a

right to nodify or replace the franchi se agreenent, the

nodi fication or replacenent shall take effect prospectively

and only after final determ nation, including exhaustion of

all appellate renedies in favor of the |licensee.

(d) A nodification or replacenent of a franchise

agreenent is prohibited if any provision itself or the conduct

necessary to conply with the provision would violate

appl i cabl e | aw.

(e) A nodification or replacenment provision of a

franchi se agreenent is unfair if it is not clearly permtted

by the franchi se agreenent, is not undertaken in good faith,

is not undertaken for good cause, fails to take into account

the i nvestnent of a notor vehicle dealer in the franchi se and

wi || unreasonably adversely affect the return on such

investnent, is inconsistent with or in violation of any

provi sion of ss. 320.60-320.70, fails to provide that, in any

di spute between a |licensee and a notor vehicle dealer in any

forum the law of this state applies, both substantively and

procedurally, or is undertaken without regard to the equities

of the notor vehicle dealer. For purposes of nodification or

repl acenent, good faith includes, but is not limted to, proof

that the |licensee is not taking unwarranted or

di sproportionate advantage of any of its notor vehicle dealers

given the lack of relative bargaining power of the parties.
34
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For purposes of nodification or replacenment, good cause

includes, but is not linmted to, proof of a material and

substantial change in circunstances since the execution of the

franchi see agreenent which warrants the nodification or

repl acenent and does not cause significant detrinent to any of

the licensee's notor vehicle deal ers.
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1 | H—t—snet——ecteartypermttedbythefranchise—agreenrent—+s
2 | not—undertaken—tn—good—faith—isnot—undertaken—+for—good

3 | eause—or—+s—basetd—onrn—an—aHegetd—breach—of—thefranchise

4 | agreerent—which——s—not—in—fact—armaterial—and—substantial

5| breach—

6 (3) t4)» Notwi t hstandi ng any other provision of this

7 | section, the failure of a notor vehicle dealer to be engaged
8] in business with the public for 10 consecutive busi ness days
9 | constitutes abandonnent by the dealer of his or her franchise
10 | agreenent. |f any notor vehicle deal er abandons his or her

11| franchi se agreenent, he or she has no cause of action under
12 | this section. For the purpose of this section, a deal er shal
13 | be considered to be engaged in business with the public if a
14 | sales and service facility is open and is perform ng such

15| services 8 hours a day, 5 days a week, excluding holidays.

16 | However, it will not be considered abandonnment if such a

17 | failure to engage in business is due to an act of God, a work
18 | stoppage, or a delay due to a strike or labor difficulty, a
19 | freight enbargo, or other cause over which the notor vehicle
20 | deal er has no control, including any violation of ss.

21 | 320. 60-320. 70.

22 (4) £5)r Notwi t hstandi ng any other provision of this

23| section, if a notor vehicle deal er has abandoned his or her
24 | franchi se agreenment as provided in subsection(3)(4), the

25| licensee may give witten notice to the deal er and the

26 | departnment of the licensee's intention to discontinue, cancel
27 | or fail to renew the franchi se agreenent with the deal er at
28 | l east 15 days before the effective date thereof, specifying
29 | the grounds for such action. A notor vehicle deal er receiving
30| such notice may file a petition or conplaint for determnination
31

36
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O M WDN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Fl ori da House of Representatives - 2001 HB 1239
229-181-01

of whether in fact there has been an abandonnent of the
franchi se.

(5)¢6) If the conplainant notor vehicle dealer
prevails, he or she shall have a cause of action against the
| icensee for reasonable attorneys' fees and costs incurred by
hi mor her in such proceeding, and he or she shall have a
cause of action under s. 320.697.

(6) 7 Except as provided in s. 320.643, no
repl acenent notor vehicle dealer shall be nanmed for this point
or location to engage in business prior to the fina
adj udi cation by the departnent on the petition or conpl aint
and the exhaustion of all appellate renedies by the cancel ed
or discontinued dealer, if a stay is issued by either the
departnent or an appellate court.

Section 6. Subsections (2) and (3) of section 320. 642,
Fl ori da Statutes, are anended to read

320.642 Dealer licenses in areas previously served;
procedure. - -

(2)(a) An application for a notor vehicle deal er
license in any community or territory shall be deni ed when

1. Atinely protest is filed by a presently existing
franchi sed notor vehicle dealer with standing to protest as
defined in subsection (3); and

2. The licensee fails to show that the existing
franchi sed deal er or deal ers who regi ster new notor vehicle
retail sales or retail |eases of the sane |ine-make in the
community or territory of the proposed deal ership are not
provi di ng adequate representation of such |ine-make notor
vehicl es in such conmunity or territory. The burden of proof
in establishing inadequate representation shall be on the
i censee.

37
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1 (b) In deternining whether the existing franchi sed

2 | notor vehicle dealer or dealers are providi ng adequate

3| representation in the community or territory for the

4| line-nmake, the departnent may consi der evidence which nay

5| include, but is not limted to:

6 1. The inpact of the establishnent of the proposed or
7 | relocated deal er on the consuners, public interest, existing
8 | dealers, and the |icensee; provided, however, that financial
9| inmpact may only be considered with respect to the protesting
10 | deal er or deal ers.

11 2. The size and pernanency of investnent reasonably
12 | rade and reasonabl e obligations incurred by the existing

13 | dealer or dealers to performtheir obligations under the

14 | deal er agreenent.

15 3. The reasonably expected nmarket penetration of the
16 | I i ne-make notor vehicle for the comunity or territory

17 | invol ved, after consideration of all factors which nmay affect
18 | said penetration, including, but not limted to, denographic
19 | factors such as age, incone, inport penetration, educati on,
20 | size class preference, product popularity, retail |ease
21 | transactions, or other factors affecting sales to consuners of
22 | the community or territory. Furthernore, with respect to
23| evaluating the performance of the line-nake within the
24 | community or territory, a geographic area used for naking
25 | conpari sons nust be reasonably sinmlar in denographic traits
26 | to the community or territory, including age, incone, inport
27 | penetration, education, size class preference, and product
28 | popularity, and such conpari son areas nmay not be smaller than
29 | an entire county. Reasonably expected narket penetration nust
30| be neasured with respect to the comunity or territory as a
31
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whol e and not with respect to any part thereof or identifiable

pl ot therein.

4. Any actions by the licensees in denying its
exi sting deal er or deal ers of the same |ine-nmake the
opportunity for reasonabl e growth, market expansion, or
relocation, including the availability of |ine-nmake vehicles
in keeping with the reasonabl e expectations of the licensee in
provi di ng an adequate nunber of dealers in the community or
territory.

5. Any attenpts by the |icensee to coerce the existing
deal er or dealers into consenting to additional or relocated
franchi ses of the sane line-nmake in the conmunity or
territory.

6. Distance, travel tine, traffic patterns, and
accessibility between the existing dealer or dealers of the
sane |ine-nmake and the | ocation of the proposed additional or
rel ocated deal er.

7. \Wiether benefits to consunmers will |ikely occur
fromthe establishnment or relocation of the deal ership which
the protesting deal er or deal ers prove cannot be obtai ned by
ot her geographi ¢ or denographi ¢ changes or expected changes in
the comunity or territory.

8. Wiether the protesting dealer or dealers are in
substantial conpliance with their deal er agreenent.

9. Wiether there is adequate interbrand and intrabrand
conpetition with respect to said line-make in the community or
territory and adequately conveni ent consuner care for the
not or vehicles of the |line-nmake, including the adequacy of
sal es and service facilities.

10. Whether the establishment or relocation of the
proposed deal ership appears to be warranted and justified

39
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based on econonic and marketing conditions pertinent to
deal ers conpeting in the community or territory, including
antici pated future changes.

11. The volune of registrations and service business
transacted by the existing dealer or deal ers of the sane
line-make in the relevant community or territory of the
proposed deal ershi p.

(3) An existing franchi sed notor vehicle deal er or
deal ers shall have standing to protest a proposed additiona
or relocated notor vehicle deal er where the existing notor
vehi cl e deal er or deal ers have a franchi se agreenent for the
sane |ine-nmake vehicle to be sold or serviced by the proposed
addi tional or relocated notor vehicle dealer and are
physically located so as to neet or satisfy any of the
followi ng requirenents or conditions:

(a) If the proposed additional or rel ocated notor
vehicle dealer is to be located in a county with a popul ati on
of |l ess than 300,000 according to the nost recent data of the
United States Census Bureau or the data of the Bureau of
Econoni ¢ and Busi ness Research of the University of Florida:

1. The proposed additional or relocated notor vehicle
dealer is to be located in the area designated or described as
the area of responsibility, or such sinilarly designated area,
including the entire area designated as a nultiple-point area,
in the franchi se agreenent or in any rel ated docunent or
commtnment with the existing notor vehicle dealer or dealers
of the sane |ine-make as such agreenent existed upon Cctober
1, 1988;

2. The existing nmotor vehicle dealer or dealers of the
sane |ine-make have a licensed franchise location within a

40
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1| radius of 20 mles of the location of the proposed additiona
2| or relocated notor vehicle dealer; or

3 3. Any existing nmotor vehicle dealer or dealers of the
4 | sane line-make can establish that during any 12-nonth period
5] of the 36-nmonth period preceding the filing of the licensee's
6 | application for the proposed deal ership, such dealer or its

7 | predecessor made 25 percent of its retail sales of new notor

8 | vehicles to persons whose regi stered househol d addresses were
9| located within a radius of 20 niles of the location of the

10 | proposed additional or relocated notor vehicle deal er

11 | provided such existing dealer is located in the sane county or
12 | any county contiguous to the county where the additional or

13 | relocated dealer is proposed to be |ocated.

14 (b) If the proposed additional or rel ocated notor

15| vehicle dealer is to be located in a county with a popul ation
16 | of nore than 300,000 according to the nost recent data of the
17 | United States Census Bureau or the data of the Bureau of

18 | Econoni ¢ and Busi ness Research of the University of Florida:
19 1. Any existing notor vehicle dealer or dealers of the
20 | sanme line-make have a licensed franchise location within a
21 | radius of 12.5 nmiles of the location of the proposed
22 | additional or relocated notor vehicle deal er; or
23 2. Any existing nmotor vehicle dealer or dealers of the
24 | sanme |ine-nmake can establish that during any 12-nonth period
25| of the 36-nonth period preceding the filing of the |icensee's
26 | application for the proposed deal ership, such dealer or its
27 | predecessor nade 25 percent of its retail sales of new notor
28 | vehicles to persons whose regi stered househol d addresses were
29 | located within a radius of 12.5 niles of the |location of the
30 | proposed additional or relocated notor vehicle deal er
31| provided such existing dealer is located in the sane county or
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any county contiguous to the county where the additional or
rel ocated dealer is proposed to be | ocated.

Section 7. Section 320.643, Florida Statutes, is
amended to read:

320. 643 Transfer, assignnent, or sale of franchise
agreenents. - -

(1) A notor vehicle dealer shall not transfer, assign
or sell a franchise agreenent to another person unless the
dealer first notifies the licensee of the dealer's decision to
make such transfer, by witten notice setting forth the
prospective transferee's nane, address, and financi al
gual i fi cati ons guatfeation—ant—business—expertence—during
the——previous—5—years. The licensee shall, in witing, within

60 days after receipt of such notice, informthe deal er either

of the licensee's approval of the transfer, assignnent, or
sal e or of the unacceptability of the proposed transferee,
setting forth the nmaterial reasons for the rejection. |I|f the
| icensee does not so informthe dealer within the 60-day
period, its approval of the proposed transfer is deened
granted. Ne Such a transfer, assignment, or sale is invalid
wHH—be—valid unl ess the transferee agrees in witing to
comply with all requirements of the franchise then in effect;
however, proposing to relocate or change executive managenent,

or to do both, in conjunction with the proposed transfer, does

not constitute a failure to agree to conply with all the

requi renments of the franchise then in effect. Notwithstanding

the terns of any franchi se agreenent, the acceptance by the

| icensee of the proposed transferee shall not be unreasonably

wi t hhel d. For the purposes of this section, the refusal by the

|icensee to accept a proposed transferee who is of good nora

character and who ot herwi se neets the witten, reasonable, and
42
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unifornmy applied standards or qualifications, if any, of the
licensee relating to financial qualifications the—-businhess

experience—of—executivermanagenent required by the |icensee of

its notor vehicle dealers is presuned to be unreasonable. A

| i censee who receives such notice may, within 60 days
following such receipt, file with the departnent a verified
conplaint for a determination that the proposed transferee is
not a person qualified to be a transferee under this section
The licensee has the burden of proof with respect to al
i ssues raised by such verified conplaint. The departnent
shal | determ ne, and enter an order providing, that the
proposed transferee is either qualified or is not and cannot
be qualified for specified reasons, or the order may provide
the conditions under which a proposed transferee would be
qualified. If the licensee fails to file such verified
conplaint within such 60-day period or if the departnent,
after a hearing, disnisses the conplaint or renders a decision
ot her than one disqualifying the proposed transferee, the
franchi se agreenent between the notor vehicle deal er and the
| icensee shall be deened anmended to incorporate such transfer
or anmended in accordance with the deternination and order
rendered, effective upon conpliance by the proposed transferee
with any conditions set forth in the deternination or order.
(2)(a) Notwithstanding the terns of any franchise
agreenent, a licensee shall not, by contract or otherwi se,
fail or refuse to give effect to, prevent, prohibit, or
penalize, or attenpt to refuse to give effect to, prevent,
prohi bit, or penalize, any notor vehicle deal er or any
proprietor, partner, stockhol der, owner, or other person who
hol ds or otherwi se owns an interest therein fromselling,
assigning, transferring, alienating, or otherw se disposing
43
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1| of, in whole or in part, the equity interest of any of themin
2 | such notor vehicle dealer to any other person or persons,

3| including a corporation established or existing for the

4 | purpose of owning or holding the stock or ownership interests
5] of other entities, unless the |licensee proves at a hearing

6 | pursuant to this section that such sale, transfer, alienation
7| or other dispositionis to a person who is not,—or—whose

8 | eontrot-Hng—executivermanagerent——s—not—of good nora

9| character. A nmotor vehicle dealer, or any proprietor

10 | partner, stockhol der, owner, or other person who holds or

11| otherwise owns an interest in the notor vehicle deal er, who
12 | desires to sell, assign, transfer, alienate, or otherw se

13 | di spose of any interest in such notor vehicle deal er shal

14 | notify, or cause the proposed transferee to so notify, the

15 ) licensee, in witing, of the identity and address of the

16 | proposed transferee. A licensee who receives such notice nay,
17 | within 60 days follow ng such receipt, file with the

18 | departnent a verified conplaint for a determ nation that the
19 | proposed transferee is not a person qualified to be a
20 | transferee under this section. The licensee has the burden of
21| proof with respect to all issues raised by such verified
22 | conplaint. The departnent shall determne, and enter an order
23 | providing, that the proposed transferee either is qualified or
24| is not and cannot be qualified for specified reasons; or the
25| order may provide the conditions under which a proposed
26 | transferee would be qualified. If the licensee fails to file
27 | such verified conplaint within such 60-day period or if the
28 | departnent, after a hearing, dism sses the conplaint or
29 | renders a decision other than one disqualifying the proposed
30| transferee, the franchi se agreenent between the notor vehicle
31| dealer and the licensee shall be deened anended to incorporate
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such transfer or amended in accordance with the determination
and order rendered, effective upon conpliance by the proposed
transferee with any conditions set forth in the deternination
or order.

(b) During the pendency of any such hearing, the
franchi se agreenent of the notor vehicle dealer shall continue
in effect in accordance with its terns. The departnent shal
expedite any deternination requested under this section

(3)(a) Wen a transfer is proposed which is contingent

upon a proposed relocation, the licensee may turn down the

proposed transfer only if the proposed rel ocati on woul d be

subject to protest under s. 320.642 or if the proposed

facilities do not satisfy the |icensee's reasonable, witten,

and unifornmy applied facility guidelines.

(b) When a change of executive nanagenent is proposed

in conjunction with a proposed transfer under this section, a

|icensee may reject the proposed change in executive

managenent consistent with s. 320.644. The |icensee nay not

turn down a proposed transfer under either s. 320.643 (1) or

s. 320.643 (2) because a proposed change of executive

managenent under s. 320.644 is nade in conjunction with the

proposed transfer.

(4) Notwithstanding the terns of a franchise

agreenent, a licensee does not have and may not exercise a

right of first refusal with respect to any proposed transfer

of a franchi se agreenent or the ownership of a notor vehicle

deal er governed by ss. 320.60-320.70, and any such right of

first refusal set forth in a franchise agreenent is null and

void and of no force and effect.
Section 8. Section 320.645, Florida Statutes, is
amended to read:
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320. 645 Restriction upon ownershi p of deal ership by
i censee. --

(1) A Ne licensee, including a manufacturer or agent
of a manufacturer, or any parent, subsidiary, combn entity,
or officer or representative of the |licensee nay not shaH-
own, control,or operate, either directly or indirectly, a
not or vehicle dealership in this state for the sale or service
of nmotor vehicles that whi-eh have been or are offered for sale

under a franchise agreenent with a notor vehicle dealer in
this state, nor is such a licensee eligible for a notor

vehicle dealer' license under s. 320.27. Notw t hstandi ng any

ot her provisions of this subsection, a |licensee: However—no
bt i I I e olat TN
seetion-
(a) May operate when—operating a notor vehicle

deal ership for a tenporary period, not to exceed 1 year

during the transition fromone i ndependent owner of the notor
vehi cl e deal ership to another independent owner

(b) For the purpose of broadening the diversity of its

deal er body and enhanci ng opportunities for qualified persons

who are part of a group who have historically been

underrepresented in its deal er body, or to help fund other

gual i fi ed persons who | ack sufficient resources to purchase or

capitalize a dealership outright, but for no other purpose, a

licensee may tenporarily own an interest in a deal ershi p YWen

. hied eal o s
reasoftable—pertot—noet—to—exceed—I—year—ot in a bona fide

relationship with an i ndependent person, other than a

licensee, its parent, subsidi ary, er—+ts agent, commpn entity,

or affiliate, who is to be the other equity participant

("deal er devel opnent arrangenent") and has nade a significant
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1| investnent that is subject to loss in the deal ership and who
2 | can reasonably expect, and has a bona-fide agreenent, to

3| acquire full ownership of the deal ership on reasonable terns
4 | and conditions; or

5 (c) May own and operate a notor vehicle dealership if
6 | the departnment deternmines, after a hearing on the matter

7 | pursuant to chapter 120, at the request of any person, that

8| there is no i ndependent person available in the conmunity or
9| territory to own and operate the nmotor vehicle dealership in a
10 | manner consistent with the public interest.

11

12 (2)(a) In any stueh case described in paragraphs (1)(a)
13| and (c), the licensee nmust continue to nake the notor vehicle
14 | deal ership available for sale to an i ndependent person at a
15| fair and reasonabl e price. Approval of the sale of such a

16 | notor vehicle dealership to a proposed notor vehicle deal er
17 | shall not be unreasonably withheld, del ayed, or conditioned.
18 (b) In any case described in paragraph (1)(b), the

19 | licensee shall certify, in witing, to the departnent that the
20 | provi sions of that paragraph have been satisfied and conplied
21| with and that the deal er devel opnent arrangenent is bona fide
22| and is not an attenpt by the |licensee to own, operate, or
23| control one or nore dealerships in this state.
24 (3) At any tine, the departnent or any person, under
251 s. 320.695, nmay file an action to deternine whether a deal er
26 | devel opnent arrangenent is bona fide and in conpliance with
27 | paragraphs (1)(b) and (2)(b). If it is determined that the
28 | arrangenent is not bona fide or otherw se does not neet the
29 | statutory requirenents, the department shall take such steps
30| as it considers necessary, including, without linitation
31| subjecting the licensee to sanctions as provided in s. 320. 64,
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1| and refusing to issue, suspending, or revoking, the deal er

2| license issued to the deal er devel opnent arrangenent

3 | deal ershi p.

4 (4) Notwithstanding the terns of any franchise

5| agreenent, a licensee, affiliate, or commobn entity that

6| tenporarily owns, pursuant to paragraph(1l)(a), paragraph
71D (b), or paragraph (1)(c), in whole or in part, directly or
8lindirectly, an interest in a notor vehicle dealer, may not, in
9 | any manner, discrinminate agai nst any ot her franchi sed notor
10| vehicle dealer in the same |line-nmake in any nmatter governed by
11| the franchi se agreenent or applicable | aw, including, wthout
12| linmtation, the execution or inplenentation of all policies,
13 | prograns, benefits, and incentives, and the sale and

14 | all ocation of new notor vehicles to its franchised notor

15 | vehicl e deal ers.

16 (5) The departnent may subpoena and require such

17 | docunents and information as it considers necessary in

18 | deternmining any issue under this section

19 (6) As used in paragraph (1)(b), the term

20 (a) "Independent person" means an individual who is
21| not an officer, director, agent, or enployee of the |licensee,
22 | or of its parent, subsidiary, agent, or commobn entity, or

23 | otherwi se associated with the |licensee through any agreenent
24 | or understandi ng other than the franchi se agreenent for the
25 |"deal er devel opnent arrangenent," and who has no ot her direct
26 | or indirect equity interest in another "deal er devel opnent

27 | arrangenent” with the |icensee.

28 (b) "Significant investnent" nmeans a substanti al

29 | anount of noney personally invested by the i ndependent person
30| as part of the initial investnent in the deal ership, but not
31| less than 6 percent of the investnent, considering the fair
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mar ket val ue of the deal er devel opnent arrangenent deal ership,

whi ch noney was acquired and obtai ned from sources other than

the licensee or any of its affiliates or conmbn entities and

is not encunbered by the i ndependent person's interest in the

deal ership. |In determining fair market value, if the

ownership of the deal ership has been transferred within the

prior 12 nonths, that purchase price is evidence of the fair

mar ket val ue; otherw se, one or nore independent appraisals

nmust be produced by the licensee. The departnent nmay require

such docunents and information fromthe |icensee and

i ndependent person as it considers necessary.

(c) "Reasonable terns and conditions" neans that the

profits fromdeal ership operations will be sufficient to all ow

full ownership of the deal ership by the i ndependent person

within a reasonable tine period not to exceed 10 years, absent

exceptional circunmstances denonstrated by the i ndependent

person or the |icensee; the independent person has sufficient

control to pernit acquisition of ownership; and the deal er

devel opnent arrangenent cannot be ternminated by the |icensee

to avoid full ownership by the i ndependent person. The terns

and conditions of the agreenent nust pernit the i ndependent

person to acconplish an expedited purchase of the deal ership

at any tinme without premiumor penalty froma source other

than profits from deal ership operation
(7)2r This section shall not be construed to prohibit
any licensee fromowning or operating a notor vehicle

dealership in this state if such deal ership was owned or
operated by the licensee on May 31, 1984.
(8) This section does not apply to any deal ership that

is owned, controlled, or operated by a licensee on July 1,
2001.
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Section 9. Section 320.695, Florida Statutes, is
amended to read:

320.695 Injunction.--In addition to the renedi es
provided in this chapter, and notw t hstandi ng the existence of
any adequate renedy at |law, the departnent, or any notor
vehi cl e deal er, or any person in the name of the departnent

and state and for the use and benefit of the nmotor vehicle
deal er or person, is authorized to nake application to any
circuit court of the state for the grant, upon a hearing and
for cause shown, of a tenporary or pernanent injunction, or
both, restraining any person fromacting as a |icensee under
the terns of ss. 320.60-320.70 without being properly licensed
hereunder, or fromviolating, er continuing to violate, or
threatening to violate any of the provisions of ss.

320. 60-320.70, or fromfailing or refusing to conply with the
requirements of this law or any rule or regul ation adopted
hereunder. Such an injunction shall be issued w thout bond.

A single act in violation of the provisions of ss.
320. 60- 320. 70 shall be sufficient to authorize the issuance of
an injunction, without regard to whet her an adequate renedy

exists at law or whether irreparable injury will result

wi thout an injunction, or whether the |ikelihood of success on

the nmerits favors the notor vehicle dealer or such person, or

whet her the bal ancing of the equities favors the notor vehicle

deal er or such person. However, this statutory renedy shal

not be applicable to any notor vehicle dealer after fina
determ nation by the departnment under s. 320.641(3). Upon the
request of the departnent, the Attorney General shal

institute suit for and represent the departnent.
Section 10. Section 320.699, Florida Statutes, is
anended to read:
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1 320.699 Administrative hearings and adjudi cations;

2 | procedure. --

3 (1) A notor vehicle dealer, or person with

4 entitlenments to or in a notor vehicle dealer, who is directly
5] and adversely affected by the action or conduct of an

6| applicant or licensee which is alleged to be in violation of

7 | any provision of ss. 320.60-320.70, nay seek a declaration and
8 | adjudication of its rights with respect to the alleged action
9| or conduct of the applicant or |icensee by:

10 (a) Filing with the departnent a request for a

11 | proceeding and an adm nistrative hearing which conforns

12 | substantially with the requirenents of ss. 120.569 and 120. 57;
13| or

14 (b) Filing with the departnent a witten objection or
15| notice of protest pursuant to s. 320.642.

16 (2) If awitten objection or notice of protest is

17 | filed with the departnent under paragraph (1)(b), a hearing
18 | nust shat+ be held no sooner than 240 days after within—186
19 | days—of the date of filing of the first objection or notice of
20 | protest. Thi s;s—untess—the tine nmay be +s extended by the

21| adninistrative | aw j udge hearing—offieer for good cause shown.
22 | H—ahearing—t+snot——schedutetd—wi-thin—sat-d—ttre—any—party—rmay
23 | reguest—sueh—hearing—whi-ch—shatH—beheltdforthwi-th—by—the

24 | hearingoffiecer—

25 Section 11. |If a provision of this act or its

26 | application to any person or circunstance is held invalid, the
27 | invalidity does not affect other provisions or applications of
28 | the act which can be given effect without the invalid

29 | provision or application, and to this end the provisions of

30| this act are declared severable.

31 Section 12. This act shall take effect July 1, 2001
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l EE R b A b b S I b I S S b b S S I b S b
2 SENATE SUVMMARY
3 Anmends_provisions relating to notor vehicle dealer
franchi se agreenents. Revises definitions used in ss.
4 320.61-320. 70, F.S. Anends procedures to be foll owed when
a conplaint of unfair cancellation of a deal er agreenent
5 has been made by a notor vehicle deal er against a
| i censee. Defines the term"final decision." Provides
6 that the terns and conditions of a franchi se agreenent
nmust conply with ss, 320.60-320.70, F.S., or they are
7 unenforceable. Prohibits Iicensees from perform hg
certain acts and provides penalties for_violations.
8 Provi des procedures relating to. discontinuatiaons,
cancel | ati ons, nonrenewal s, “nodifications, and
9 repl acenents of franchi se agreenents. Anends procedures
for establishing an additional notor vehicle deal er who
10 deals in a specific line-make in an area that is already
served by anot her such deal er. Anends PFOVISIODS relating
11 to the transfer, assignnent, or sale of franchise
agreenents. Anends provisions relating to restrictions
12 upon a licensee's owning a deal ership. Provides for
"deal er develo&nent arrangenents."” Provides powers of the
13 Departnent of Hi ghway Safety and Mtor Vehicles. Anends
rocedures for en10|n|ng a Berson fromacting as a,
14 i censee under ss. 320.060-320,70, F.S., wthout being
properly licensed or fromviolating those statutes or
15 rul es. adopted thereunder. Anends procedures for.
adm ni strative hearings and adjudications relating to a
16 not or vehicle dealer'S allegations of harmdue to an
apgllcant{s or licensee's violation of ss. 320.60-320. 70,
17 F.S. Provides for severability.
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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