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By Representatives Fields, Bendross-Mndingall, WIson,
Brut us, Peternan, Harper, Slplln and Hol | oway

1 Abill to be entitled

2 An act relating to investnents by insurers and
3 heal t h mai nt enance organi zati ons; anendi ng s.

4 625.012, F.S.; including derivative instrunents
5 within a definition of assets; anending s.

6 625.305, F.S.; revising limtations on certain
7 i nvestnents for purposes of diversification

8 anending s. 625.324, F.S.; authorizing insurers
9 to invest in certain additional stocks;

10 creating ss. 625.336 and 641. 195, F.S.

11 providing for investnents by insurers and

12 heal t h mai nt enance organi zations in financial
13 derivative instrunments; providing requirenents
14 and limtations; anending s. 641.35, F.S.

15 i ncluding derivative instrunents within a

16 definition of assets; including certain notes
17 and accounts receivable within certain assets
18 for certain purposes; increasing allowable

19 i nvestnents by heal th mai nt enance organi zati ons
20 in certain corporate stocks; clarifying and

21 revi sing special consent investnents; providing
22 limtations; authorizing certain health

23 nmai nt enance organi zations to elect regul ation
24 under alternative provisions of |law for

25 determ ng certain practices; providing election
26 requi renents; providing an effective date.

27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30

31

1
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1 Section 1. Subsection (12) of section 625.012, Florida
2| Statutes, is renunbered as subsection (13) and a new

3| subsection (12) is added to said section to read:

4 625.012 "Assets" defined.--In any determ nation of the
5| financial condition of an insurer, there shall be all owed as

6 | "assets" only such assets as are owned by the insurer and

7 | which consist of:

8 (12) Derivative instrunents used for hedgi ng, incone

9 | enhancenent, or replication of other investnent instrunents,
10 | provided the derivative instrunents are not contributing to

11| financial |everage or specul ation. For purposes of this

12 | chapter, "hedgi ng" neans investing in an asset to reduce

13 | overall risk, "incone enhancenent" neans using an existing

14 | asset to nodestly increase return without increasing risk, and
15 |"replication" neans conbining two or nore assets to duplicate
16 | the characteristics of the desired asset.

17 Section 2. Paragraph (a) of subsection (2) of section
18 | 625.305, Florida Statutes, is anended to read:

19 625. 305 Diversification.--
20 (2) Investnents eligible under subsection (1), except
21 | investnents acquired pursuant to s. 625.331, are subject to
22| the following linitations:
23 (a) The cost of investnents nade by insurers in stock
24 | authorized by s. 625.324 shall not exceed 30 #5 percent of the
25| insurer's admtted assets; the cost of such investnent in
26 | conmon stocks shall not exceed 20 46 percent of the insurer's
27 | adm tted assets; and the cost of such investnent in stock of
28 | any one corporation, excluding diversified investnent
29 | conpani es or common trust funds, shall not exceed 3 percent of
30| the insurer's adnitted assets. Notwi thstanding any ot her
31| provision in this chapter, the cost basis or narket value, if
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1| lower, of all stock investnent shall be used for the purpose
2| of determning the asset val ue agai nst which such percentage
3]limtations are to be appli ed.

4 Section 3. Section 625.324, Florida Statutes, is

5| anended to read:

6 625.324 Corporate stocks.--An insurer may invest in

7 | stocks, common or preferred, of any corporation created or

8 | existing under the laws of the United States or of any state
9 | or Canada or any province thereof. An insurer may invest in
10 | stocks, conmon or preferred, of any corporation created or

11 | existing under the |l aws of any foreign country other than

12 | Canada if such stocks are listed and traded on a nationa

13 | securities exchange in the United States, listed and traded on
14 | foreign securities exchanges, or traded in foreign

15| over-the-counter nmarkets subject to a governing authority

16 | aut hori zed for such purposes in the foreign country,or, in

17 | the alternative, if such investnent in stocks of any

18 | corporation created or existing under the |aws of any foreign
19 | country are first approved by the departnment. Nothing in this
20 | section shall apply to qualifying investnents nade by an
21 | insurer in a foreign country under authority of s. 625.326.
22 Section 4. Section 625.336, Florida Statutes, is
23| created to read:
24 625. 336 Financial derivative instrunents.--An insurer
25| may invest any of its funds in derivative instrunents, as
26 | defined in the National Association of |Insurance Conni ssioners
27 | Derivative Instrunents Mddel Regul ati on adopted in Cctober
28 | 1997, subject to the followi ng requirenents:
29 (1) A derivative transaction is an investnent by an
30| insurer in a derivative instrunent and is linmited to options,
31| warrants, or futures.
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1 (2) Before engaging in a derivative transaction, an

2| insurer shall establish witten guidelines that shall be used
3| for effecting and maintaining the transactions. The gui delines
4| shal l:

5 (a) Address investnent or, if applicable, underwiting
6 | objectives, and risk constraints, including, but not linted
7| to, credit risk limts.

8 (b) Address pernissible transactions and the

9] relationship of those transactions to its operations,

10| including, but not limted to, a precise identification of the
11| ri sks bei ng hedged by a derivative transaction

12 (c) Require conpliance with internal contro

13 | procedures.

14 (3) An insurer shall have a system for determning

15 | whether a derivative instrunent used for hedgi ng has been

16 | effecti ve.

17 (4) An insurer shall have a credit risk managenent

18 | system for over-the-counter derivative transactions that

19 | neasures credit risk exposure using the counterparty exposure
20 | anpbunt. A counterparty is a business entity other than an
21 | exchange or clearing house.
22 (5) An insurer's board of directors shall, in
23 | accordance with relevant state rules:
24 (a) Approve the guidelines required by subsection (1)
25| and the systens required by subsections (2) and (3).
26 (b) Deternmine whether the insurer has adequate
27 | prof essional personnel, technical expertise, and systens to
28 | i npl enent investnent practices involving derivative
29 | i nstrunents.
30
31
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1 (6) An insurer shall maintain docunentation and

2| records relating to each derivative transaction, including,

3| but not limted to:

4 (a) The purposes of the transactions.

5 (b) The assets or liabilities to which the transaction

6| rel ates.

7 (c) The specific derivative instrunent used in the

8 | transacti on.

9 (d) For over-the-counter derivative transactions, the
10 | nane of the counterparty and the counterparty exposure anount.
11 (e) For exchange traded derivative instrunents, the
12 | nane of the exchange and the nane of the firmthat handl ed the
13 | trade.

14 (7) Each derivative instrunent shall be:

15 (a) Traded on a qualified exchange;

16 (b) Entered into with, or guaranteed by, a business;

17 (c) Issued or witten by or entered into with the

18 | i ssuer of the underlying interest on which the derivative

19 | i nstrunent is based; or

20 (d) Entered into with a qualified forei gn exchange.

21 Section 5. Section 641.195, Florida Statutes, is

22 | created to read:

23 641.195 Financial derivative instrunents.--A health

24 | mai nt enance organi zation nmay i nvest any of its funds in

25| derivative instrunents, as defined in the National Association
26 | of Insurance Conmi ssioners Derivative Instrunments Mde

27 | Regul ation adopted in Cctober 1997, subject to the foll ow ng
28 | requirenents:

29 (1) A derivative transaction is an investnent by a

30 | health mai ntenance organi zation in a derivative instrunent and
3l|is limted to options, warrants, or futures.
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1 (2) Before engaging in a derivative transaction, a

2 | heal th mmi nt enance organi zati on shall establish witten

3| guidelines that shall be used for effecting and maintaining
4| the transactions. The guidelines shall

5 (a) Address investnent or, if applicable, underwiting
6 | objectives, and risk constraints, including, but not linted
7| to, credit risk limts.

8 (b) Address pernissible transactions and the

9] relationship of those transactions to its operations,

10| including, but not limted to, a precise identification of the
11| ri sks bei ng hedged by a derivative transaction

12 (c) Require conpliance with internal contro

13 | procedures.

14 (3) A health maintenance organi zation shall have a

15| system for determ ning whether a derivative instrunent used
16 | for hedgi ng has been effective.

17 (4) A health mai ntenance organi zation shall have a

18 | credit risk managenent system for over-the-counter derivative
19 | transactions that neasures credit risk exposure using the
20 | counterparty exposure anount. A counterparty is a business
21| entity other than an exchange or clearing house.
22 (5) A health maintenance organization's board of
23| directors shall, in accordance with rel evant state rul es:
24 (a) Approve the guidelines required by subsection (1)
25| and the systens required by subsections (2) and (3).
26 (b) Deternine whether the health mai ntenance
27 | organi zati on has adequate professional personnel, technica
28 | expertise, and systens to i nplenent investnent practices
29 | invol ving derivative instrunents.
30
31
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(6) A health maintenance organi zation shall maintain

docunentation and records relating to each derivative

transaction, including, but not limted to:

(a) The purposes of the transactions.

(b) The assets or liabilities to which the transaction

rel ates.
(c) The specific derivative instrunent used in the

transacti on.

(d) For over-the-counter derivative transactions, the

nane of the counterparty and the counterparty exposure anount.

(e) For exchange traded derivative instrunents, the

nane of the exchange and the nane of the firmthat handl ed the

trade.
(7) Each derivative instrunent shall be:

(a) Traded on a qualified exchange;

(b) Entered into with, or guaranteed by, a business;

(c) Issued or witten by or entered into with the

i ssuer of the underlying interest on which the derivative

instrunent is based; or

(d) Entered into with a qualified forei gn exchange.

Section 6. Paragraph (h) is added to subsection (1) of
section 641.35, Florida Statutes, paragraph (b) of subsection
(2) and subsections (14) and (15) are anended, and subsection
(19) is added to said section, to read:

641.35 Assets, liabilities, and investnents. --

(1) ASSETS.--In any determ nation of the financi al
condition of a health naintenance organi zation, there shall be
al l oned as "assets" only those assets that are owned by the
heal t h mai nt enance organi zati on and whi ch assets consist of:

(h) Derivative instrunents used for hedgi ng, incone

enhancenent, or replication of other investnent instrunents,
7
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1| provided the derivative instrunents are not contributing to

2| financial |everage or specul ation. For purposes of this

3| chapter, "hedging" neans investing in an asset to reduce

4 | overall risk, "incone enhancenent"” neans using an existing

5| asset to nodestly increase return wthout increasing risk, and
6 |'replication" neans conbining two or nore assets to duplicate
7| the characteristics of the desired asset.

8

9 | The department, upon determining that a health nai ntenance

10 | organi zation's asset has not been eval uated according to

11 | applicable law or that it does not qualify as an asset, shal
12 | require the health nmmi ntenance organi zation to properly

13 | reeval uate the asset or replace the asset with an asset

14 | suitable to the departnment within 30 days of receipt of

15| witten notification by the departnent of this deternination
16 | if the renoval of the asset fromthe organization's assets

17 | woul d inpair the organi zation's sol vency.

18 (2) ASSETS NOT ALLOWED. --1n addition to assets

19 | inpliedly excluded by the provisions of subsection (1), the
20| followi ng assets expressly shall not be allowed as assets in
21| any determnation of the financial condition of a health
22 | mai nt enance organi zation
23 (b) Any note or account receivable fromor advances to
24 | officers, directors, or controlling stockhol ders, whether
25 | secured or not, and advances to enpl oyees, agents, or other
26 | persons on personal security only, unless such note or account
27 | receivable is payable by the controlling stockholder or entity
28 | to the heal th nmi ntenance organi zation and is secured by
29 | assets that are allowable as adnmitted assets under this
30 | section.
31 (14) SPECI AL LI M TATI ON | NVESTMENTS. - -
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(a) After satisfying the requirenents of this part,
any funds of the health nai ntenance organi zati on nay be
invested in the follow ng i nvestnents, subject to a cost
limtation of 10 percent of its adnmitted assets in each
category of investnent:

1. Anticipation obligations of political subdivisions
of a state.--Anticipation obligations of any politica
subdi vi si on of any state of the United States, including, but
not linmted to, bond anticipation notes, tax anticipation
notes, prelimnary | oan anticipation notes, revenue
anticipation notes, and construction anticipation notes, for
t he paynent of noney within 12 nonths fromthe issuance of the
obligation, on the followi ng conditions:

a. The anticipation notes are a direct obligation of
the i ssuer under conditions set forth in subsection (9).

b. The political subdivision is not in default in the
payrment of the principal or interest on any of its direct
general obligations or any obligation guaranteed by such
political subdivision

c. The anticipated funds are specifically pledged to
secure the obligations.

2. Revenue obligations of state or nunicipal public
utilities.--Obligations of any state of the United States, a
political subdivision thereof, or a public instrunmentality of
any one or nore of the foregoing for the payment of noney, on
the follow ng conditions:

a. The obligations are payable fromrevenues or
earnings of a public utility of such state, politica
subdi vision, or public instrunentality which are specifically
pl edged t herefor.

9
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1 b. The | aw under which the obligations are issued

2| requires that such rates for service shall be charged and

3| collected at all tines so as to produce sufficient revenue or
4 | earning, together with any other revenues or noneys pledged,
5| to pay all operating and mai ntenance charges of the public
6|utility and all principal and interest on such charges.

7 c. No prior or parity obligations payable fromthe

8 | revenues or earnings of that public utility are in default at
9| the date of such investnent.

10 3. Oher revenue obligations.--Qbligations of any

11| state of the United States, a political subdivision thereof,
12| or a public instrunentality of any of the foregoing for the
13 | paynent of noney, on the follow ng conditions:

14 a. The obligations are payable fromrevenues or

15 | earnings, excluding revenues or earnings frompublic

16 | utilities, specifically pledged therefor by such state,

17 | political subdivision, or public instrunentality.

18 b. No prior or parity obligation of the sane issuer
19 | payable fromrevenues or earnings fromthe sane source has
20| been in default as to principal or interest during the 5 years
21 | next preceding the date of the investnent, but the issuer need
22 | not have been in existence for that period, and obligations
23 | acquired under this paragraph may be newy issued.

24 4—Corporate—stocks—Stocks—conmpn—or—preferred—of
25 | any—ecofrporation—createtd—or—existihg—under—thetans—of—the

26 | United—States—or—any—state—thereof—The—organitzation—rmay

27 | . ks- F - of .

28 I o I el F F . »
29 I I . I I ed . I -

30 I . I . I . I I et I
31 | . I F . I o
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1 | under—the—taws—of—any—ftoreirgh—country—are—fi+rst—approved—by

2 | the—departwent—tnvestrent—in—compn—stock—of—any—one

3 | eerporation—shatH—not—exceed—3—percent—of—the—heatth

4 | ratntenance—organtzati-on—s—adn-tted—assets—

5 (b) After satisfying the requirenents of this part,

6 | any funds of the health nmi ntenance organi zati on may be

7| invested, subject to a cost linmtation of 20 percent of

8| admitted assets, in stocks, common or preferred, of any

9| corporation created or existing under the |laws of the United
10| States or any state thereof. The health mai ntenance

11| organi zation nmay invest in stocks, comon or preferred, of any
12 | corporation created or existing under the | aws of any foreign
13| country if such stocks are listed and traded on a nationa

14 | securities exchange in the United States, listed and traded on
15| foreign securities exchanges, or traded in foreign

16 | over-the-counter nmarkets subject to a governing authority

17 | aut hori zed for such purposes in the foreign country, or, in
18 | the alternative, if such investnent in stocks of any

19 | corporation created or existing under the | aws of any foreign
20| country are first approved by the departnent. Investnent in
21 | common stock of any one corporation, excluding diversified
22 | i nvestnent conpani es or comon trust funds, shall not exceed 3
23 | percent of the health nai ntenance organi zation's adnitted
24 | assets.
25 (c)tb)y After satisfying the requirements of this part,
26 | the health mai ntenance organi zation may invest its funds and
27 | accunul ations in the followi ng investnents, subject to a cost
28| limtation of 5 percent of admitted assets in each category of
29 | i nvest nent:
30 1. bligations of the International Bank for
31 | Reconstruction and Devel opnent.--Cbligations issued or
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1| guaranteed by the International Bank for Reconstruction and

2 | Devel opnent.

3 2. oligations of the Inter-Anerican Devel opnent

4 | Bank.--Cbligations issued or guaranteed by the Inter-Anerican
5 | Devel opnent Bank

6 3. oligations of the Asian Devel opnent

7 | Bank.--Onligations issued or guaranteed by the Asian

8 | Devel opnent Bank

9 4, (Obligations of the State of Israel.--Direct

10 | obligations of the State of Israel for the paynent of nobney,
11 ) or obligations for the paynent of noney which are guaranteed
12| as to the paynent of principal and interest by the State of
13| Israel, on the condition that the State of Israel shall not be
14 ] in default in the paynent of principal or interest on any of
15 ] its direct, general obligations on the date of such

16 | i nvest ment .

17 5. bligations of the African Devel oprnent

18 | Bank.--Cbligations issued or guaranteed by the African

19 | Devel opnent Bank

20 6. bligations of the Governnent of Canada or any

21 | province thereof.--Cbligations issued or guaranteed by the

22 | Governnent of Canada or any province thereof.

23 7. bligations of the International Finance

24 | Corporation.--Cbligations issued or guaranteed by the

25| I nternational Finance Corporation.

26 (15) SPECI AL CONSENT | NVESTMENT. - - Any i nvest nent of
27 | the health mai ntenance organi zation's funds not enunerated in
28 | this part requires the prior approval of the departnent.

29 (a) After satisfying the requirenents of this part,

30| any funds of a health mai ntenance organi zation in excess of
31| its statutorily required reserves and surplus may be invest ed:
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1. Wthout limtation in any investnents ot herw se

aut hori zed by this part; or

2. In such other investnents not specifically

aut hori zed by this part provided such i nvestnents do not

exceed the |l esser 5 percent of the health mai ntenance

organi zation's admtted assets or 25 percent of the anount by

whi ch a heal th nmi nt enance organi zation's surplus exceeds its

statutorily required mni num surplus. A health naintenance

organi zation may exceed the limtations of this subparagraph

only with the prior witten approval of the departnent.

(b) Nothing in this subsection authorizes a health

nai nt enance organi zation to:

1. Invest any funds in excess of the anpunt by which

its actual surplus exceeds its statutorily required nini num

sur pl us; or
2. Make any investnent prohibited by this code.

(19) Notwithstanding any other provision of law, a

heal t h mai nt enance organi zati on, which reports surplus on its

nost recently filed annual report that is equal to or in

excess of the greater of $3 nmillion, 20 percent of total

liabilities, or 4 percent of annualized premium nmay elect to

be reqgul ated under parts | and Il of chapter 625, instead of

chapter 641, for deternining assets, liabilities, and

i nvestnent practices. A health nmintenance organi zati on shal

notify the departnent of an intent to nmake such el ection 90

days prior to the end of the cal endar year and the el ection

shal|l take effect on the first day of the next cal endar year

Section 7. This act shall take effect upon becoming a
| aw and shall operate retroactively to January 1, 2001
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2 HOUSE SUVMMARY

3
Revi ses and clarifies authorized investments by insurers

4 and heal th nmai nt enance_organi zations to authorize
investnments In derivative instrunents and in corporate

5 stocks listed and traded on foreign securijties exchanges
or traded in foreign over-the-counter markets subject™to

6 a governing authority authorized for such Purposes in the
forelgn country, clarify. and revi se special _consent

7 i nvestments by’ heal th nai nt enance organi zati ons, and
aut hori ze heal th mai ntenance organi zations to el ect

8 regul ation under alternative provisions of |aw for
deferm ning assets, liabilities, and investnent

9 practices. See bill for details.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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