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HOUSE AMENDMENT
Bill No. HB 137

Arendnment No. 01 (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Committee on Judicial Oversight offered the foll ow ng:

Amendment (with title amendment)
On page 36, line 5 through page 37, line 3
renove fromthe bill: Al of said lines

and insert in lieu thereof:

(8) "Qualifying special needs trust" or "suppl enental
needs trust" neans a trust established for an—+H—ot a
di sabl ed surviving spouse with court approval before or after
a decedent's deat h fer—steh—inecapacit-tatet—surviving—Spouse,

i f, conmencing on the decedent's death:

(a) The incone and principal are distributable to or
for the benefit of the spouse for |life in the discretion of
one or nore trustees less than half of whomare ineligible
famly trustees. For purposes of this paragraph, ineligible
fam ly trustees include the decedent's grandparents and any
descendants of the decedent's grandparents who are not al so
descendants of the surviving spouse; and

(b) During the spouse's life, no person other than the
spouse has the power to distribute inconme or principal to
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anyone ot her than the spouse.

ey The requirenent for court approval ane—thet+Hmtation—on

rreH-gi-bte—ftamty—trustees shall not apply if the aggregate

val ue of all the—trust property as—of—the—appH-ecable—vatuation
date in & all qualifying special needs trust trusts for the

spouse is | ess than $100,000. For purposes of this

subsection, value is determined on the "applicable valuation
date" as defined in s. 732.2095(1)(a).

Section 20. Subsections (2), and paragraph (a) of
subsection (5), of section 732.2035, Florida Statutes, is
amended to read:

732.2035 Property entering into elective
estate.--Except as provided in s. 732.2045, the el ective
estate consists of the sumof the values as determ ned under
S. 732.2055 of the followi ng property interests:

(2) The decedent's ownership interest in accounts or
securities registered in "Pay On Death," "Transfer On Death,"
"I'n Trust For," or coownership with right of survivorship
form For this purpose, "decedent's ownership interest”
neans, in the case of accounts or securities held in tenancy

by the entirety, one half the value of the account or

security, and in all other cases,that portion of the accounts

or securities which the decedent had, inmediately before
death, the right to withdraw or use without the duty to
account to any person.

(5)(a) That portion of property, other than property
described in subsection (3), subsection (4), or subsection
(7), transferred by the decedent to the extent that at the
time of the decedent's death:

1. The decedent possessed the right to, or in fact
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enj oyed the possession or use of, the inconme or principal of
the property; or

2. The principal of the property could, in the
di scretion of any person other than the spouse of the
decedent, be distributed or appointed to or for the benefit of
t he decedent.

In the application of this subsection, a right to paynents
froman under a commercial or private annuity, an annuity
trust, a unitrust,or under a simlar eentractuat arrangenent
shall be treated as a right to that portion of the incone of

the property necessary to equal the annuity, unitrust,or
ot her eontractuat paynent.

Section 21. Subsection (1) of section 732.2045,
Fl orida Statutes, is anended to read:

732. 2045 Exclusions and overl appi ng application. --

(1) EXCLUSI ONS. --Section 732.2035 does not apply to:

(a) Except as provided in s. 732.2155(4), any transfer
of property by the decedent to the extent the transfer is
irrevocabl e before the effective date of this subsection or
after that date but before the date of the decedent's narriage
to the surviving spouse.

(b) Any transfer of property by the decedent to the
extent the decedent received adequate consideration in npney
or noney's worth for the transfer

(c) Any transfer of property by the decedent nade with
the witten consent of the decedent's spouse. For this
pur pose, spousal consent to split-gift treatnment under the
United States gift tax | aws does not constitute witten
consent to the transfer by the decedent.

(d) The proceeds of any policy of insurance on the
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decedent's life in excess of the net cash surrender val ue of
t he policy whether payable to the decedent's estate, a trust,
or in any other nmanner.

(e) Any policy of insurance on the decedent's life
mai nt ai ned pursuant to a court order

(f) The decedent's one-half of the property to which
Ss. 732.216-732.228 apply and real property that is comunity
property under the laws of the jurisdiction where it is
| ocat ed.

(g) Property held in a qualifying special needs trust
on the date of the decedent's death.

(h) Property included in the gross estate of the
decedent for federal estate tax purposes sol ely because the
decedent possessed a general power of appointnent.

(i) Property which constitutes the protected honestead

of the decedent whether held by the decedent or by a trust at

t he decedent's deat h.

Section 22. Paragraph (a) of subsection (5) of section
732.2055, Florida Statutes, is anended to read:

732.2055 Valuation of the elective estate.--For
pur poses of s. 732.2035, "val ue" neans:

(5) In the case of all other property, the fair market
val ue of the property on the date of the decedent's death,
conputed after deducting fromthe total value of the property:

(a) Al clai ns—ether—than—ctatrms—for—funeral
expensespai d or payable fromthe elective estate; and

Section 23. Subsection (2) of section 732.2075,

Fl orida Statutes, is anended to read:

732.2075 Sources fromwhich el ective share payabl g;
abat enent . - -

(2) |If, after the application of subsection (1), the
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el ective share is not fully satisfied, the unsatisfied bal ance
shal | be apportioned anong the direct recipients of the
remai ning elective estate in the follow ng order of priority:

(a) dass 1.--The decedent's probate estate and
revocabl e trusts.

(b) dass 2.--Recipients of property interests, other
than protected charitable interests,included in the elective
estate under s. 732.2035(2), (3), or (6) and, to the extent
t he decedent had at the tine of death the power to designate

the recipient of the property, property interests, other than

protected charitable interests,included under s. 732.2035(5)
and (7).
(c) dass 3.--Recipients of all other property

interests, other than protected charitable interests,included

in the elective estate except—interests—Tor—which—acharitabte
ed . et I F ey

(d) dass 4.--Recipients of protected charitable | ead

interests, provided that contribution shall not be enforceabl e

agai nst the recipients of any such interest until after the

expiration of all charitable interests in the property for

whi ch a deduction was allowed or allowable to the decedent or

t he decedent's spouse under the United States gift tax | aws.

For purposes of this subsection, a protected charitable

interest is any interest for which a charitable deduction with

respect to the transfer of the property was all owed or

all onabl e to the decedent or the decedent's spouse under the

United States gift tax laws. A protected charitable |ead

interest is a protected charitable interest where one or nore
5

02/ 06/ 01 .
04:54 pm 00137-jo -044331

iginal & 9 copies




© 00 N o O WDN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O ®~NOO®Uu D WNPRER O

HOUSE AMENDVMENT
Bill No. HB 137
Amrendnment No. 01 (for drafter's use only)

deductible interests in charity precede sone other

nondeductible interest or interests in the property.

Section 24. Paragraph (a) of subsection (1), and
par agraph (a) of subsection (3), of section 732.2085, Florida
Statutes, is anended to read:

732.2085 Liability of direct recipients and
beneficiaries.--

(1) Only direct recipients of property included in the
el ective estate and the beneficiaries of the decedent's
probate estate or of any trust that is a direct recipient, are
liable to contribute toward satisfaction of the elective
share.

(a) Wthin each of the classes described in s.
732.2075(2) (b),and (c), and (d),each direct recipient is
liable in an anpbunt equal to the val ue, as determ ned under s.
732. 2055, of the proportional part of the liability for al
nmenbers of the class.

(3) |If a person pays the value of the property on the
date of a sale or exchange or contributes all of the property
received, as provided in paragraph (2)(b):

(a) No further contribution toward satisfaction of the
el ective share shall be required with respect to steh that
property.

Section 25. Paragraph (a) of subsection (1), and

par agraph (d) of subsection (2), of section 732.2095, Florida
Statutes, is anended to read:
732.2095 Valuation of property used to satisfy
el ective share. --
(1) DEFINITIONS.--As used in this section, the term
(a) "Applicable valuation date" neans:

1. In the case of transfers in satisfaction of the
6
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el ective share, the date of the decedent's death.

2. In the case of property held in a qualifying
speci al needs trust on the date of the decedent's death, the
date of the decedent's death.

3. In the case of other property irrevocably
transferred to or for the benefit of the surviving spouse
during the decedent's |ife, the date of the transfer

4. |In the case of property distributed to the
survi ving spouse by the personal representative, the date of
di stribution.

5. Except as provided in subparagraphs 1., 2., and 3.
in the case of property passing in trust for the surviving
spouse, the date or dates the trust is funded in satisfaction
of the elective share.

6. In the case of property described in s. 732.2035(2)
or(3) er—4), the date of the decedent's death.

7. In the case of proceeds of any policy of insurance
payabl e to the surviving spouse, the date of the decedent's
deat h.

8. In the case of anbunts payable to the surviving
spouse under any plan or arrangenent described in s.
732.2035(7), the date of the decedent's death.

9. In all other cases, the date of the decedent's
death or the date the surviving spouse first cones into
possessi on of the property, whichever occurs |ater

(2) Except as provided in this subsection, the val ue
of property for purposes of s. 732.2075 is the fair narket
val ue of the property on the applicable val uation date.

(d) If the surviving spouse has an interest in a trust
that does not neet the requirenents of either an elective
share trust or a qualifying special needs trust, the value of
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the spouse's interest is the transfer tax value of the
interest on the applicable valuation date; however, the
aggregate value of all of the spouse's interests in the trust
shal | not exceed one-half of the value of the trust principa
on the applicable val uation date.

Section 26. Section 732.2105, Florida Statutes, is
amended to read:

732.2105 Effect of election on other interests.--

4 The el ective share shall be in addition to

honest ead, exenpt property, and allowances as provided in part
V.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 2, lines 9 through 11
renove fromthe title of the bill:

and insert in lieu thereof:
trust; anmending s. 732.2035, F.S.; redefining
the term"decedent's ownership interest"”;
anmending s. 732.2045, F.S.; adding an excl usion
to the elective share for property that is part
of the protected honestead; anendi ng s.
732. 2055, F.S.; redefining "value" for purposes
of calculating the elective estate; anending s.
732.2075, F.S.; revising the fornula for
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payrment of the el ective share; anendi ng s.
732.2085, F.S., adding a cross-reference;
anending s. 732.2095, F.S.; correcting a
cross-reference; nodifying the forrmula for
determ ning the fair market value of assets
regardi ng the el ective share; anending s.
732.2105, F.S.; revising the effect of an
el ective share election on other estate
interests; anending s. 732.2125, F. S
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