Florida Senate - 2001 CS for SB 1376

By the Cormittee on Natural Resources and Senator Laurent

312-1721-01

1 Abill to be entitled

2 An act relating to nining; anmending s. 378. 035,
3 F.S.; reserving certain funds in the

4 Nonmandat ory Land Recl anation Trust Fund for

5 use by the Departnent of Environnental

6 Protection for reclaining |ands; authorizing

7 the departnent to use funds fromthe trust fund
8 for the purpose of closing certain abandoned

9 phosphogypsum stack systens; linting the

10 period of operation of the program requiring
11 the Bureau of M ne Reclamation to reviewthe
12 sufficiency of the trust fund to support

13 certain objectives and nmake reports; anendi ng
14 s. 378.601, F.S.; deleting provisions exenpting
15 certain mning operations fromreview as

16 devel opnents of regional inpact; anending s.

17 403. 4154, F.S.; defining the terns

18 "phosphogypsum st ack systenf and "process

19 wast ewat er"; aut horizing the Departnment of
20 Envi ronmental Protection to take action to
21 abate or reduce any iminent hazard caused by a
22 phosphogypsum stack system requiring the
23 departnment to recover noneys fromthe owner or
24 operator of the system providing for
25 attorney's fees and costs; authorizing the
26 departnent to inpose a lien for the recovery of
27 such noneys; inposing certain fees upon an
28 owner or operator who has not denonstrated
29 financial responsibility; providing for the
30 refund of the fee upon closure of the
31 phosphogypsum st ack; authorizing the departnment
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to expend noneys fromthe Nonmandatory Land
Recl amation Trust Fund to cl ose abandoned
phosphogypsum stack systens; providing for a
lien for the recovery of such noneys; anendi ng
s. 403.4155, F.S.; requiring the departnent to
review certain rules and determ ne the adequacy
of the rules; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) of section 378.035, Florida
Statutes, is anended, and subsections (8) and (9) are added to
t hat section, to read

378.035 Departnment responsibilities and duties with
respect to Nonmandatory Land Recl anmati on Trust Fund. --

(5) On July 1, 2001, $50 1997#—%30 mllion of the
unencunbered funds within the Nonnandatory Land Recl amation
Trust Fund are hereby reserved for use by the departnent.

(a) These reserved noneys are to be used to reclaim
| ands di sturbed by the severance of phosphate rock on or after
July 1, 1975, in the event that a nining conpany ceases m ning
and the associated reclamation prior to all l|ands disturbed by
t he operation being reclai ned. Moneys expended by the
departnment to acconplish reclamation pursuant to this
subsection shall becone a |ien upon the property enforceabl e
pursuant to chapter 85. The nobneys received as a result of a
lien foreclosure or as repaynment shall be deposited into the
trust fund. In the event the noney received as a result of
lien foreclosure or repaynent is | ess than the anpbunt expended
for reclamation, the departnment shall use all neans avail abl e
to recover, for the use of the fund, the difference fromthe
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1| affected parties. Paragraph (3)(b) shall apply to | ands
2| acquired as a result of a lien foreclosure.
3 (b) The departnent may al so expend funds fromthe $50
4| mllion reserve fund for the abatenment of an inmmi nent hazard
5] as provided by s. 403.4154(3) and for the purpose of closing
6 | an abandoned phosphogypsum stack system and carryi ng out
7 | postcl osure care as provided by s. 403.4154(5). Fees deposited
8| in the Nonmandatory Land Recl amation Trust Fund pursuant to s.
9] 403.4154(4) may be used for the purposes authorized in this
10 | paragraph. However, such fees may only be used at a stack
11| systemif closure or imrnent-hazard-abatenent activities
12 | initially comence on or after July 1, 2002.
13 (8) The departnent may not accept any applications for
14 | nonmandatory | and recl amati on prograns after Novenmber 1, 2008.
15 (9) The Bureau of Mne Reclanmation shall reviewthe
16 | sufficiency of the Nonmandatory Land Recl amation Trust Fund to
17 | support the stated objectives and report to the secretary
18 | annually with recomendati ons as appropriate. The report
19 | subnmittal for cal endar year 2008 shall specifically address
20| the effect of providing a future refund of fees paid pursuant
21| to s. 403.4154(4) following certification of stack cl osure
22 | pursuant to departnent rules, and the report shall be
23| submtted to the Governor, the President of the Senate, and
24 | the Speaker of the House of Representatives on or hefore March
25| 1, 2009.
26 Section 2. Subsection (5) of section 378.601, Florida
27 | Statutes, is anended to read:
28 378.601 Heavy minerals.--
29 (5) Any heavy nineral mining operation which annually
30| mines | ess than 500 acres and whose proposed consunption of
3l | water is 3 mllion gallons per day or less shall not be
3
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required to undergo devel opnent of regional inpact review

pursuant to s. 380.06, provided pernits and plan approvals
pursuant to either this section and part |V of chapter 373, or

s. 378.901, are issued. This—stubsectron—appties—onty—inthe
feHowng—ci+reunstances:-

Section 3. Section 403.4154, Florida Statutes, is
anended to read:

403. 4154 Phosphogypsum nmanagenent program - -

(1) DEFINITIONS.--As used in this section, the term

(a) "Departnent" neans the Departnent of Environnental
Protection.

(b) "Existing stack" neans a phosphogypsum stack, as
defined in paragraph (d), that is:

1. In existence in this state on May 12, 1993; or

2. Constructed in this state after May 12, 1993, and
for which the departnent has received a certification of
conpl etion of construction submtted by the owner of the newly
construct ed phosphogypsum st ack

The term "existing stack" does not include a phosphogypsum
stack that has been closed pursuant to a departnent permt or
order.
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(c) "Phosphogypsumt neans cal ci um sul fate and
byproducts produced by the reaction of sulfuric acid with
phosphate rock to produce phosphoric acid.

(d) "Phosphogypsum st ack" neans any defi ned geographic
area associated with a phosphoric acid production facility in
whi ch phosphogypsumis di sposed of or stored, other than
within a fully enclosed building, container, or tank.

(e) "Phosphogypsum stack systenl neans the

phosphogypsum stack, pile, or landfill, together with al

punps, piping, ditches, drainage conveyances, water-contro

structures, collection pools, cooling ponds, surge ponds, and

any other collection or conveyance system associ ated with the

transport of phosphogypsum fromthe plant to the phosphogypsum

stack, its managenent at the stack, and the process-wast ewater

return to the phosphoric acid production or other process.

This definition specifically includes toe drain systens and

ditches and other | eachate collection systens but does not

i ncl ude conveyances within the confines of the fertilizer

production plant or existing areas used in energency

ci rcunstances caused by rainfall events of high volune or

duration for the tenporary storage of process wastewater to

avoi d di scharges to surface waters of the state, which process

wast ewat er nust be renobved fromthe tenporary storage area as

expeditiously as possible, but not to exceed 120 days after

each energency.

(f) "Process wastewater" neans any water that, during

manuf acturi ng or processing, cones into direct contact with or

results fromthe production or use of any raw materi al

i nternmedi ate product, finished product, byproduct, or waste

product, along with any | eachate or runoff fromthe

phosphogypsum stack system This term does not include
5
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cont am nat ed nonprocess wastewater as that termis defined in
40 CF. R part 418.11(c).

(2) REGULATORY PROGRAM - -
(a) It is the intent of the Legislature that the

departnment develop a programfor the sound and effective
regul ati on of phosphogypsum stack systens in the state. ++—=s

© 00 N O O W DN PP

14 | etoesture—reguirenents—

15 (b) The departnent shall adopt rules that prescribe
16 | acceptabl e construction designs for new or expanded

17 | phosphogypsum stack systens and that prescribe pernmtting

18 | criteria for operation, closure criteria, long-termcare

19 | teng—term—eare requirenents, and closure financial

20 | responsibility requirenents for phosphogypsum stack systens.
21 (3) ABATEMENT OF | MM NENT HAZARD. - -

22 (a) The departnent may take action to abate or

23 | substantially reduce any i mrnent hazard caused by the

24 | physi cal condition, naintenance, operation, or closure of a
25 | phosphogypsum st ack system

26 (b) An imminent hazard exists if the physica

27 | condition, maintenance, operation, or closure of a

28 | phosphogypsum stack system creates an i nmedi ate and

29 | substantial danger to human health, safety, or welfare or to
30| the environment. A phosphogypsum stack systemis presuned not
31| to cause an iminent hazard if the physical condition and
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operation of the systemare in conpliance with all applicable

departnent rul es.

(c) |If the departnent determ nes that the physica

condi ti on, mai ntenance, operation, or closure of a

phosphogypsum st ack system poses an i mminent hazard, the

departnent shall request access to the property on which such

stack systemis located fromthe owner or operator of the

stack system for the purposes of taking action to abate or

substantially reduce the imminent hazard. |f the departnent,

after reasonable effort, is unable to tinely obtain the

necessary access to abate or substantially reduce the i minent

hazard, the departnent nmay institute action in its own nane,

usi ng the procedures and renedies of s. 403.121 or s. 403.131

to abate or substantially reduce an i mmi nent hazard. Whenever

serious harmto hunan health, safety, or welfare, to the

environnent, or to private or public property may occur prior

to conpletion of an adnministrative hearing or other fornmm

proceeding that might be initiated to abate the risk of

serious harm the departnent nmay obtain fromthe court, ex

parte, an injunction without paying filing and service fees

prior to the filing and service of process.

(d) To abate or substantially reduce an i nm nent

hazard, the departnent nmay take any appropriate action

including, but not linmted to, using enpl oyees of the

departnent or contracting with other state or federa

agencies, with private third-party contractors, or with the

owner or operator of the stack systemto performall or part

of the work.

(e) The departnent shall recover fromthe owner or

operator of the phosphogypsum stack systemto the use of the

Nonmandat ory Land Recl anmation Trust Fund all noneys expended
7
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fromthe fund, including funds expended prior to July 1, 2001

to abate an inminent hazard posed by the phosphogypsum st ack

system plus 30 percent annual interest on such funds foll ow ng

the date of paynent fromthe fund. |f the departnent prevails

in any action to recover funds pursuant to this subsection, it

nmay recover reasonable attorney's fees and costs incurred.

Phosphogypsum may not be deposited on a stack until all npneys

expended fromthe fund in connection with the stack have been

repaid, unless the departnent determ nes that such placenent

is necessary to abate or avoid an inminent hazard or unless

ot herwi se aut hori zed by the departnent.

(f) The departnent may inpose a lien on the real

property on which the phosphogypsum stack systemthat poses an

i mi nent hazard is | ocated and on the real property underlying

and other assets |ocated at associ ated phosphate fertili zer

production facilities equal in anount to the nobneys expended

fromthe Nonmandatory Land Recl anation Trust Fund pursuant to

paragraph (d), including attorney's fees and court costs. The

owner of any property on which such a lien is inposed is

entitled to a release of the |lien upon paynment to the

departnent of the lien anbunt. The lien inposed by this

section does not take priority over any other prior perfected

lien on the real property, personal property, or other assets

referenced in this paragraph, including, but not limted to,

t he associ at ed phosphate rock nmine and reserves.
(4) (3 REQ STRATI ON FEES. - -
(a)1. The owner or operator of each existing

phosphogypsum st ack who has not provided a performance bond,

letter of credit, trust fund agreenent, or closure insurance

to denonstrate financial responsibility for closure and

|l ong-termcare shall pay to the departnent a fee as set forth
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 2001 CS for SB 1376
312-17

i
1721-01

in this paragraph. All fees shall be deposited in the

Nonmandat ory Land Recl amati on Trust Fund.

2. The anpbunt of the fee for each existing stack shal

be $75,000 for each of the five 12-nonth periods foll ow ng
July 1, 2001.
3. The anpbunt of the fee for any new stack for which

t he owner or operator has not provided a performance bond,

letter of credit, trust fund agreenent, or closure insurance

to denonstrate financial responsibility for closure and

| ong-termcare shall be $75,000 for each of the five 12-nonth

periods follow ng the issuing by the departnent of a

construction pernit for that stack.

4, Wthin 30 days after a phosphogypsum stack has been
certified as closed pursuant to rule 62-673.620(2) and (3),
Fl orida Admi nistrative Code, the departnment shall refund to

t he owner of the cl osed phosphogypsum stack an anmount fromthe

Nonmandat ory Land Recl amation Trust Fund equal to the total

anount of fee paynents nade by the owner or operator to the

fund in connection with the cl osed phosphogypsum stack, except

that any refund beconi ng payable prior to July 1, 2009, shal

be paid to the owner on or after that date.

9
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. . I . F . . I
phosphogypstum-stack—system—or—portion—thereof—
(b) On or before August 1 of each f+seat year, the

departnent shall provide witten notice to each owner of an

exi sting stack of any the—annutal—registration fee payable for

the 12-nonth period comrencing on the i mmedi ately precedi ng

July 1 that—+iseal—year. Each owner shall remt the annuat
registration fee to the departnent on or before August 31 of

each year wthin—-30—days—after—receipt—of—thenotice. The

(5) CLOSURE OF ABANDONED SYSTEMS. - -
(a) The departnent may expend noney fromthe

Nonmandat ory Land Recl amation Trust Fund to take all steps

necessary to cl ose a phosphogypsum stack systemand to carry

out postclosure care in accordance with departnment rules in

effect as of the date of commencenent of closure activities,

subject to the conditions set forth in this subsection. To

acconpl i sh such closure and postcl osure care, the departnent

may take any appropriate action, including, but not linted

to, using enpl oyees of the departnment or by contracting with
10
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other state or federal agencies, with private third-party

contractors, or with the owner or operator of the stack

system to performall or part of the work.

(b) The departnent may cl ose a phosphogypsum st ack

system through agreenent with the owner or by court order. In

determ ni ng whether closure is appropriate, the court shal

consi der whether closing the stack will protect human heal th,

safety, or welfare or the environnent; the useful life of the

stack; the effect of delaying closure on the stability of the

fund; the likelihood that the stack will be operated again;

and any other relevant factors. If the court finds that

closure is appropriate, the court may appoint a receiver to

oversee the closure or shall authorize departnent enpl oyees,

agents, and contractors to enter all |and owned by the owner

of the phosphogypsum stack system for the performance of

cl osure and postclosure activities.

(c) The departnent may inpose a lien on the rea

property on which a cl osed phosphogypsum stack systemis

| ocated and on the real property underlying and other assets

|located at its fornerly associ ated phosphate fertilizer

production facilities equal in anount to the nopbneys expended

fromthe Nonmandatory Land Recl anmation Trust Fund pursuant to

this subsection for closure and postcl osure care. The owner of

any property on which such a lien is inposed is entitled to a

rel ease of the lien upon paynent to the departnent of the lien

anount and execution of an agreenent to carry out postclosure

care in accordance with applicable departnent rules. The lien

i nposed by this section does not take priority over any other

prior perfected lien on the real property, personal property,

or other assets referenced in this paragraph, including, but

11
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not linted to, the associ ated phosphate rock nine and

reserves.
Section 4. Section 403.4155, Florida Statutes, is
amended to read:
403. 4155 Phosphogypsum nmanagenent; rul enmaki ng
authority. --

(1) By 3Juby—1—1999,The Departnent of Environmental
Protection shall adopt rules to anmend existing chapter 62-672,
Florida Administrative Code, to ensure that inpoundnent
structures and water conveyance pi ping systens used in
phosphogypsum managenent are desi gned and mmi ntai ned to neet
critical safety standards. The rules nust require that any
i mpoundnent structure used in a phosphogypsum stack system
together with all punps, piping, ditches, drainage
conveyances, water control structures, collection pools,
cool i ng ponds, surge ponds, and any other collection or
conveyance system associ ated with phosphogypsum transport,
cooling water, or the return of process wastewater, is
constructed using sound engineering practices and i s operated
to avoid spills or discharges of materials which adversely
af fect surface or ground waters. The rules nust require that a
phosphogypsum stack system owner nmintain a |log detailing the
owner's operating inspection schedule, results, and any
corrective action taken based on the inspection results. The
rul es nust require phosphogypsum stack owners to maintain an
energency contingency plan and denonstrate the ability to
nobi | i ze equi pnrent and nmanpower to respond to energency
situations at phosphogypsum stack systens. The rul es nust
establish a reasonable tine period not to exceed 12 nonths for
facilities to neet the provisions of the rul es adopted
pursuant to this section

12
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(2) By January 31, 2002, the departnent shall review

chapter 62-673, Florida Adm nistrative Code, to determ ne the
adequacy of the financial-responsibility provisions contained

in the rules and shall take any neasures necessary to ensure

that the rul es provide sound and effective provisions to

mninze risk to the environment and to public health and

safety fromthe business failure of a phosphogypsum st ack

syst em
Section 5. This act shall take effect July 1, 2001.
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the DEP determ nes that the PhyS|caI condi ti on, nmintenance,
operation, or closure of a statk system poses an em nent
hazard, the DEP nust request access to the property in order
to take necessary action. If access if denied, the DEP nay
seek judicial enforcenent. If serious harmnmay occur prior to
the conpletion of a formal Proceedln?, the DEP may obtain, ex
parte, an injunction wthout paying filing and service fees
prior to the filing or service of process.

Provisions directing the DEP to recover funds expended to
abate an em nent hazard fromthe owner of the stack have been
nmodi fied. The CS increases the rate of interest to be charged
rom 15 percent to 30 percent and now applies the requirenent
o funds expended prior to July 1, 2001
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production facilities to recover funds expended to abate an
em nent hazard does not take priority over other prior
perfected |iens.

Provi sions providing for annual registration fees have been
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1| five years following July 1, 2001; there will be no further
fees inposed. Fees Will be deposited into the NLRTF. An i

2 | refund due the owner of a closed stack beconin Payable prior

3 to Jul 1, 2009, wll be paid on or after that date:
Provisions relating_to the closure of abandoned stack systens

4 | have been changed. "The CS provides for closure through ]
agreenent wth the owner or by court order. The bill| “provides

5] criteria for a court to consider when determ ning whether a
stack should be closed, and if it is to be closed the court

6 na& appoint a receiver to oversee the closure or authorize the
DEP, agents, and contractors to enter the land for closure and

7 | postclosure activities.

8| The CS authorizes the DEP to inpose a lien on the real
property associated with a stack and production facilities to

9 | recover anpbunts expended for_ closure and postc|osure care.
Such a lien does not take priority over any other prior

10 | perfected lien.

11| The CS al so requires the DEP, by January 31, 2002, to review
ch. 62-673, F.A C, to determ ne the adequacy of the financial

12 | responsibility provisions in the admnistrative rules and take
any action necessary to ensure the rules properly mnimze

13| riSks due to business failure of a stack system

14| Finally, s. 378.601, F.S., is anended to del ete provisions
providing conditions for exenpting certain small mning

15| operations fromrevi ew as devel opirents of regional inpact.
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