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. Summary:

The committee substitute substantialy revises Florida s adoption law, particularly asit pertains
to adoptions handled by private adoption entities. The committee subgtitute provides for a
uniform bifurcated procedura framework for the termination of parentd rights and the creation
of new adoptive parentd rightsin al adoption proceedings. Adoptionsinitiated by the
Department of Children and Families (DCF) shdl be soldly governed by Part IX, ch. 39, F.S,
and ch. 63, F.S,, with afew provisions excepted. Adoptions initiated by dl other adoption
entities-- intermediaries, licensad child- placing agencies and registered child-caring agencies--
shdl be governed entirely by ch. 63, F.S. The committee substitute streamlines the total adoption
process. It dso sets forth explicit and comprehensive disclosure, consent, notice, service, and
hearing requirements in termination of parentd rights and adoption proceedings, including but
not limited to:

Prohibiting de facto pre-birth termination of parentd rights without notice;

Requiring written pre-birth and post-birth disclosures;

Prohibiting pre-birth execution of consent to adoption or affidavit of nonpaternity;

Providing a 48-hour post-birth waiting period for birth mothers to execute a consent to

adoption;

Providing a specified revocation period of consent to adoption of a yet-unplaced child;

Enumerating the duties of adoption entities and ligbilities thereunder;

Adding crimind pendties and civil liability for withholding information and fraudulent acts;

Establishing categories of fees, costs and expenses which an adoptive parent may be

assessed, fee threshold limits, and providing for repayment under certain circumstances,

C  Clarifying procedures for pre-gpprovd, final approva and reimbursement of fees, costs and
expenses connected with an adoption;

C  Expanding the opportunities for placing children in out- of-state adoptions,

C Retaning the confidentidity of records and maintaining them for a specified period;
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C  Expanding to parentsin dl adoptions the right to move to set aside judgments terminating
parenta rights and judgments for adoption based on willful acts precluding a parent from
rightfully asserting hisor her parentd rights;

C  Prohibiting a child to be placed in a home where a convicted sexua predator or other
specified convicted felony offenders reside.

This committee subgtitute substantidly amends the following sections of the Horida Statutes:

39.703, 39.802, 39.806, 39.811, 39.812, 63.022, 63.032, 63.0425, 63.0427, 63.052, 63.062,
63.082, 63.085, 63.092, 63.097, 63.102, 63.112, 63.122, 63.125, 63.132, 63.142, 63.162, 63.165,
63.202, 63.207, 63.212, 63.219, 984.03, and 985.03. The committee substitute aso creates the
following sections of the Florida Statutes: 63.037, 63.039, 63.087, 63.088, 63.089 and 63.2325.
Section 63.072, of the Florida Statutes, is repeal ed.

Il Present Situation:

Three entities may handle adoptionsin Horida: 1) the Department of Children and Families
(DCF), 2) private adoption agencies licensed by DCF, and 3) intermediaries who are either
licensed attorneys or medicd doctors or out- of-state licensed adoption agencies. However, the
datutory and procedurd requirements differ depending on which entity is handling the
termination of parentd rights and adoption. Proceedings for termination of parentd rights and
adoptions by DCF and private adoption agencies fal within the ambit of Part IX of ch. 39, F.S,,
while proceedings for adoption handled through intermediaries are governed exclusvely by

ch. 63, F.S. Adminigtrative rules govern the conduct of DCF and private adoption agencies while
respective professional codes of conduct govern the actions of intermediaries unless they are an
out-of-gtate licensed entity.

The last mgjor revison to FHorida s adoption statutes occurred in 1992. In recent years, highly
publicized and controversid court cases rdating to termination of parentd rights and adoption
have underscored the emationdly charged and financidly burdensome ramifications felt by all
partiesin the proceedings. Most of the cases center on the issues of due process, particularly in
the areas of informed consent and adequate notice. In 1997, the Senate Judiciary Committee
issued an interim report on adoption based in part on two round table discussons (RTD) held by
individuas representing various sectors and perspectives on the issue of adoption. (See
September Interim Report 97-P-24). These discussions led to a consensus on mgjor adoption
issues to include in proposed legidation. Adoption billswere filed in 1998 (SB550), 1999 (SB 2)
and 2000 (SB 345). To date, none have passed the Legidature.

lll.  Effect of Proposed Changes:

Overdl, the committee substitute comprehensively amends Florida' s adoption law asfound in
Part IX of ch. 39, F.S,, rating to termination of parental rights and adoption, and in ch. 63, F.S,,
relating to adoption. The cumulative effect of the committee subgtitute is to provide uniformity,
continuity, clarification and findity regarding proceedings for termination of parenta rights and
proceedings for adoption as follows:

C  Adoptions handled by the Department of Children and Families (DCF) shdl be governed
solely by provisonsin part 1X of ch. 39, F.S. and ch. 63, F.S,, aslimited by s. 63.037, F.S.
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Section 63.037, F.S., exempts DCF from the following sections as smilar provisons aready
existinch. 39, F.S.: ss. 63.085, F.S. (disclosure requirements), 63.087, F.S. (general adoption
proceedings provisions), 63.088, F.S. (notice and service requirements), and 63.089, F.S.
(hearing and grounds for terminetion of parentd rights requirements). All termination of

parental right proceedings and adoptions handled by adoption entities other than DCF shall

be governed by ch. 63, F.S.

C  Allindividuals and agencies authorized to place children for adoption are brought into parity
and relative uniformity. The umbrdlaterm Aadoption entityfl refers to: 1) the Department of
Children and Families, 2) achild-placing agency (licensed by DCF under s. 63.202, F.S.),
3) anintermediary (licensed attorney or a child-placing agency licensad in another Sate that
isqudified by DCF to place out-of-state children for adoption in Forida under
s. 63.032 (8), F.S.)!, and 4) achild-caring agency registered under s. 409.176, F.S. The latter
entities represent anew category of entities authorized to handle adoptions. In order to
receive a child for continuing full-time care or custody, or to place a child for full-time
continuing care or custody in afamily foster home, aresidential child-caring agency? must
firdt regigter with an association that is certified by a Florida statewide child care
organization which wasin existence on January 1, 1984, (i.e., the Florida Association of
Chrigtian Agencies, Inc.) and which publishes, and requires compliance with, its standards,
filed with the DCF.

C  Other changes include conforming amendments for the terms “abandoned,” “to place” or
“placement,” “suitability of the intended placement,” and “ parent.” The terms and definitions
ins. 39.01, F.S, for “legal custody,” “parent,” and “relative’ are added to ch. 63, F.S.

Due to the complexity of the committee subdtitute, the following review and analysis incorporates
adiscussion of the current law and the effects of the proposed changes within the context of the
magjor areas of concern initidly identified by the participants of the 1997 Round Table
Discussons.

1 Thedefinition for “intermediary” is amended to eliminate reference to physicianswho were previousy eligibleto handle
adoptions.

2 A residentia child-caring agency means “any person, corporation, or agency, public or private, other than the child's
parent or legal guardian, that provides staffed 24-hour care for children in facilities maintained for that purpose, regardiess
of whether operated for profit or whether afeeischarged.” See's. 409.175, F.S. They would include, but are not limited to,
maternity homes, runaway shelters, group homes that are administered by an agency, emergency sheltersthat are not in
private residences, and wilderness camps. They do not include hospitals, boarding schools, summer or recreation camps,
nursing homes, or facilities operated by a governmental agency for the training, treatment, or secure care of delinquent
youth, or facilitieslicensed under s. 393.067, F.S,, or s. 394.875, F.S. or ch. 397, F.S.
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1. Termination of Parental Rights and Adoption
a. Bifurcated Proceedings

Present situation:

Under current law, the process for terminating parenta rights and creating parentd rightsin
adoptive parents occurs in one proceeding in dl adoptions handled by intermediaries under

ch. 63, F.S. In contrast, adoptions initiated and handled by the Department of Children and
Families and licensad child-placing agencies under ch. 39, F.S,, arefindized through two
separate proceedings, one for the termination of parental rights and one for the fina adoption.
Under ch. 63, F.S,, the petition for adoption can not be filed any later than 30 days after
placement of a child with a prospective adoptive parent unless the child is placed with arelative
within the third degree of consanguinity. See s. 63.102, F.S. The hearing must then be held no
earlier than 90 days after placement of the child with the petitioner. See s. 63.122(1), F.S. If the
prospective adoptive parent (other than areldive) fallsto file a petition for adoption within 30
days, any interested party, including the state, may file an action challenging the prospective
adoptive parent:s custody of the child. See s. 63.102(3), F.S.

Effect of proposed changes:

To ensure that achild istruly available for adoption, al adoptions, whether initiated under

ch. 39, F.S, or ch. 63, F.S, are uniformly subject to a bifurcated procedurd framework involving
one separate proceeding for the termination of parental rights and another proceeding for the
cregtion of parentd rightsin the adoptive parents. With the exception of DCF which is dready
subject to smilar provisonsin ch. 39, F.S,, dl other adoption entities will now be subject to the
new procedure and proceedings for termination of parental rights as set forth in the ss. 63.087,
63.088, and 63.089, F.S.

Specifically, ss. 63.087, 63.088, are 63.089, F.S,, are created, to set forth the procedure and
proceedings for the termination of parenta rights as follows:

A petition for termination of parentd rights can not be filed until after the minor’ sbirth. A
parent, a person having lega custody, or an adoption entity (upon written consent of the
parent or lega custodian) can file the petition. [s. 63.087, F.S]

Explicit notice, diligent search and service requirements must be satisfied in an effort to
secure the consents of those persons whaose consents are required for termination of
parenta rights and adoption to the entry of ajudgment. [s. 63.088, F.S]



BILL: CS/CS/SB 138 Page 5

Hearing requirements include a full evidentiary hearing on the petition and the
completion of notice, service and consent requirements before a judgment terminating
parenta rights may be entered. The hearing may not be held any sooner than 30 days
after persond service has occurred or, if by constructive service, no sooner than 60 days
after the first date notice is published. The court may order a paternity test® a any time
the court has jurisdiction over the minor. The petition for termination of parentd rights
must be dismissed if the court failsto find by clear and convincing evidence that the
parentd rights should be terminated. The order of dismissal must include written findings
and specify the basis for rgjecting aclaim, if any, of abandonment. If consent to adoption
istimey withdrawn, or if the consent or dternatively, an affidavit of nonpaternity was
obtained by fraud or duress, no judgment for termination of parenta rights may be
entered. The parent’s parenta rights would then remain in full force and the court must
enter an order providing for the placement of the minor. Any subsegquent proceeding
involving the minor must then be initiated as a custody action under ch. 61, F.S, a
dependency action under ch. 39, F.S,, or apaternity action under ch. 742, F.S.

[s. 63.089, F.§]

Specificaly, ss. 63.102, 63.112, 63.122, and 63.142, F.S., are revised to set forth the procedure
and proceedings for adoption as follows:

The timeframe in which a person may file a petition for adoption subsequent to a
judgment for termination of parenta rightsis atered. A petition for adoption must be
filed no later than 60 days (but no sooner than 30 days) after the entry of ajudgment
terminating parenta rights. Adult adoptees or minors who were the subject of a
proceeding for termination of parentd rightsinitiated under ch. 39, F.S., are not subject
to the 30-day minimum. Adoptions involving placement of aminor with areative are not
subject to the 60-day maximum. Asis currently the law, any interested person, including
the state, may 4ill file an action to chalenge a prospective adoptive parent’ s physica
custody of the minor if no petition for adoption is filed after the 60 days. Jurisdiction over
the matter must remain with the circuit court until afina judgment is entered on the
adoption. A petition for declaratory statement to seek prior court-approva of an adoption
fee agreement may befiled at any time. The petition for declaratory satement may
subsequently be consolidated with a petition for adoption. [s. 63.102, F.S]

The hearing requirements for a petition for adoption are amended . No hearing may be
held sooner than 30 days after the entry of the judgment terminating parentd rights or
sooner than 90 days after the minor has been placed in the petitioner’ s physical custody.
[s. 63.122, F.S.] A judgment for adoption cannot be entered until after the date of apped
has expired and there is no pending apped.

‘The DNA paternity test isrelatively simpleto obtain and averages $550. The test involves taking a swab sample from the
inside of aperson’s cheek. A sample can be taken from a newborn as soon as 2 hours after birth. A match also can be
made with the birth father even if a sample from the mother is unavailable. A birth fathers DNA sample can be collected
at any time as the sample remains viable for matching at room temperature for 10 years or more. If the father is dead or
unavailable, matching can be done through a sample from the paternal grandparents. The law even allows, under court
order, for samples to be taken from an alleged father who isimprisoned. An adoption agency or intermediary in an
adoption proceeding can request atest from a paternity service which, in turn, makes all the arrangements. Al information
re DNA from Paternity Services of Florida.
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b. Consent and Notice Requirements

Present situation:

Consent isrequired of specific personsin dl adoptions. The current consent process under

ch. 63, F.S, requires written consent from the mother, the minor if over 12 years old, and
optiondly if the court requests, any person with lega custody of the minor, or the court having
jurisdiction over the child if the person with physica custody does not have lega custody.
Consent is aso required from the father but only if he: 1) was married to the mother a the time
of conception or birth of the child, 2) previoudy adopted the child, 3) had paternity established
by court order, 4) filed an affidavit with the Divison of Vitd Statigtics, or 5) provided support to
the child in arepetitive, cusomary manner. See s. 63.062, F.S. Under ch. 63, F.S., the court can
waive the requisite written consent of a parent (which can only be obtained post- birth of the
child) before terminating parentd rights or finalizing the adoption on specified grounds. 1) if the
parent deserted or otherwise abandoned the child, 2) if the parent’ s parental rights have been
terminated in another jurisdiction, 3) if the parent has been declared judicidly incompetent, 4) if
the legd guardian or lawful custodian has failed to respond in the proceeding, or 5) if the pouse
of the person to be adopted has unreasonably withheld consent. See ss. 63.062 and 63.072, F.S.

Effect of proposed changes:

Consent and waiver requirements under sections 63.062, F.S., and 63.072, F.S., are revised.
Fird, the committee subgtitute diminates the court’ s discretion to waive requidte consents by
repeding s. 63.072, F.S. Second, it clarifies whose consent to adoption must be obtained and to
whom notice be given. Third, the section expands the categories of persons who may qudify asa
“father” from whom consent must be obtained and to whom notice must be given. Fourth, it
provides for the execution of an affidavit of nonpaternity for specified persons. Fifth, it provides
for awaiver of venue in specified cases.

Specifically, subsection (1) of s. 63.062, F.S,, prioritizes four mgor categories of “fathers’ from
whom consent must be obtained or to whom notice must be given. With the exception of the last
category, consent or notice is only required of the man who firg qudifiesasa“father” in the
order of the categories given:

1) A person who isthe minor’s father by marriage at the time of conception or birth, by

adoption or by an order of paternity;

2) A person who has been established to be the father by paternity testing;

3) A person who:

C Hasacknowledged, in writing, he isthe father of the minor and has filed such
acknowledgment with the Office of Vitd Statigticsin the Department of Hedlth;

C Hasprovided or attempted to provide the minor or the birth mother during her pregnancy
with support in a repetitive customary manner;

C Hasbeenidentified by the birth mother, with reasonable belief, as the person who may be
the minor’ s father in an action to terminate parenta rights pending adoption; or

C Isaparty in any pending proceeding relating to paternity, custody, or termination of
parental rights as pertains to the minor.

4) If consent is provided by the person who was married to the birth mother at the time of
conception or hirth (i.e. legd father), aperson (i.e. biologica father) who has provided or
attempted to provide support to the child or the mother during her pregnancy in a repetitive,
customary manner.
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No consent or notice isrequired of any other person under a subsequent category, with the
exception of abiological father who has assumed or attempted to assume parental
respongbilities when the legal father by marriage has consented to the adoption. The man
quaifying asthe “father” would have standing to chalenge a petition for or judgment for
termination of parental rights and a subsequent adoption. This section does not amend the current
law regarding consent of the minor, if more than 12 years of age (unless the court determinesit is
in the minor’s best interest to digpense with the consent). This section aso does not change the
exigting requirement to obtain the consent of the person having legd custody or of the court
having jurisdiction over the minor if the person having physica custody of the minor does not
have lega custody.

With the exception of a person who has qudified as aminor’ s father by virtue of marriage at the
time of conception or birth, by adoption, or by an order of paternity, a“father” may otherwise
execute an affidavit of nonpaternity in lieu of a consent to adoption as provided under

subsection (2). The affidavit of nonpaternity is an dternative sworn acknowledgment waiving

any parentd right during proceedings for termination of parenta rights and adoption.

Subsection (4) provides a detailed suggested affidavit of nonpaternity form. The person executes
a gatement that he will not claim or establish paternity of a child who is a subject of an adoption,
that he has not provided any pre-birth or child support, that he was not married to, is not married,
and has no intention of marrying the birth mother, and that he has no interest in assuming the
responsbilities of parenthood for the child. Upon execution of avalid affidavit, such person
waives further notice of any subsequent proceedings.

c. Due Diligence and Notice

Present situation:

| nadequiate notice requirements or failure to adhere to notice and service requirements have been
the basis for a number of challengesin adoption proceedings. For example, the following events
may occur without requisite notice to a birth father even when his wheregbouts are known: a
contract for placement of a child may be executed; a court may pre-approve a contract for fees,
costs and expenses; an adoption agency or intermediary may file areport of intent to place a
minor; or achild may be placed in a prospective adoptive home. See ss. 63.102 and 63.092, F.S.
Some otherwise vdid judgments have been subject to being set aside much later in the process
after the parties have become more entrenched emotiondly and financidly. See In interest of
B.G.C., 496 N.W. 2d 239, 240-241 (lowa 1992)(Baby Jessica)(the man who signed the consent
was not in fact the biologica father).

Effect of proposed changes:

This committee subgtitute provides additional and more exacting procedurd safeguards to ensure
adequate notice and service of petitions and other documents to al persons whose consents are
required. Section 63.088, F.S,, is created to require an adoption entity, once it has been contacted
to place aminor or find aminor for adoption, to take certain steps to identify and locate the
“father.”

Specificaly, subsection (1) requires the adoption ertity to initiate steps to identify, locate and
notify the “father.” Such efforts must begin no later than 7 days after the adoption entity has been
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contacted in writing by the birth mother regarding her desire to place a child for adoption or if
the birth mother has accepted any money from the adoption entity.

Subsection (2) requires persona service of the petition and the notice of hearing to terminate
parenta rights upon each person whose consent is required under s. 63.062, F.S., unlessthe
person has executed an affidavit of nonpaternity or the person’sidentity and location are
unknown after diligent search. A minimum of 30-days notice of the hearing is required. A
datutorily suggested notice of petition and hearing form is provided.

Subsection (3) sets forth the inquiry process for determining the identity and location of any
person who may qualify asthe “father” of the minor and whose consent is required. The court
must inquire of the person placing the minor for adoption and of any relative or person having
lega custody of the minor who is present a the hearing. There is no requirement, however, that
thisinquiry be documented or reported which may be problematic if there is a court chalenge
basaed on whether this court-inquiry occurred. Alterndtively, the information may be provided in
a court-filed affidavit. This provision is smilar to s. 39.803, F.S., which requires the court to
make such inquiry a atermination of parenta rights proceeding handled by DCF. The inquiry
into the identification and location of a*“father” may begin before the minor’s birth.

Subsection (4) sets forth the diligent search process. If the court inquiry or other inquiry yields
the identity, but not the location, of a person whose consent is required and who has not yet
executed an affidavit of nonpaternity, the adoption entity must conduct an extensive diligent
search for that person based upon 15 enumerated sources, including, but not limited to, the
United States Postad Service through the Freedom of Information Act, one Internet data-bank
locator service, and medicd patient financid respongbility forms. With the exception of 3
sources, these sources are smilar to those ligted in the Affidavit of Diligent Search and Inquiry

in the family law rules, goproved by the Florida Supreme Court for notice in dissolutions of
marriage. Subsection (4) does not require inquiries of unions, Title 1V-D child-support agencies,
or the Department of Motor Vehicles dthough it does require inquiry for information held by
medical providers asto the party listed as financidly responsible for the medica treatment and
care to abirth mother or child. The sourceslisted in subsection (4) fal somewhat into the genera
categories of sources under subsections (5) and (6) of s. 39.803, F.S., which DCF must conduct
for adiligent search. Under the new section, any person contacted by a petitioner or adoption
entity must release the information requested unless otherwise prohibited by law. The adoption
entity and petitioner must then jointly execute and file with the court an affidavit of diligent

search regarding the search results. The diligent search may be initiated before the minor’ s birth.

Subsection (5) providesthat if the court inquiry and the diligent search do not yield the identity

and/or location of the person whose consent is required, then constructive notice of the petition

and hearing to terminate parental rights must be made in accordance with ch. 49, F.S. Noticeis

required in each county identified in the petition as provided in s. 63.087(6), F.S. Unless

unknown and reasonably unascertainable, the following information must be in the notice:

C  All information required in the petition under s. 63.087(6)(f), F.S.%, induding each city in
which conception may have occurred in the 12 months prior to the minor’ s birth;

*A petition for termination of parental rights must include: the minor’ s name, gender, date of birth and place of birth, all names by
which the minor is or has been known, including the legal name but excluding the minor’ s prospective adoptive nameto allow any
interested parties to the action, including parents, persons having legal custody of the minor, personswith custodial or visitation
rightsto the minor and other persons entitled to notice pursuant to the Uniform Child Custody Jurisdiction Act or the Indian Child
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C All information required in ch. 49, F.S,, relating to congtructive notice; and
C  Physica decription of the minor’s mother and of any person reasonably believed to be the
father, including, but not limited to: age, race, hair color, eye color, height, and weight.

2. Termination of Parental Rights; Grounds, Abandonment

Present situation:

In adoption proceedings the court may consider abandonment as grounds for terminating parental
rights. However, what conduct constitutes * abandonment” is addressed differently by chapters
39 and 63, F.S. Under ch. 39, F.S,, the definition for “abandoned,” may encompass a finding of
abandonment based on aparent’ sincarceration. This provison does not gppear in the definition
for “abandoned” under ch. 63, F.S. However, the Forida Supreme Court has held that afather’s
commission of aviolent crimina offense during amother’s pregnancy and subsequent long-term
incarceration may support afinding of “abandonment.” See W.T.J. v. EW.R, 721 So.2d 723
(Fa 1998). Additiondly, the courts have held that a determination of abandonment in adoption
proceedings under ch. 63, F.S., may be found based on a consideration of pre-birth conduct,
including lack of emotiond support or emotiona abuse towards the child’s mother during her
pregnancy. See In Re Matter of Adoption of Baby E.A.W., 658 So.2d 961 (Fla. 1995)(* Baby
Emily”), cert. denied by G.W.B. v. J.SW.,, 516 U.S. 1051, 116 S.Ct. 719, 133 L.Ed.2d 672
(1996); In the Matter of the Adoption of Doe, 543 So.2d 741, 746 (Fla. 1989), cert. denied, 493
U.S. 964, 110 S.Ct. 405, 107 L.Ed.2d 371 (1989).

Effects of proposed changes:

Section 63.089, F.S,, is created and sets forth the provisions for proceeding to terminate parental
rights. These provisonsrequire afull evidentiary hearing before terminating parentd rights,
delineste the prerequigites for holding the hearing and list grounds for dismissing or granting a
petition for termination of parenta rights. Prior to the entry of ajudgment terminating parentd
rights, the court must determine by clear and convincing evidence, supported by written findings
of fact, that for each person whose consent is required one or more of the following has been
satisfied or has occurred:

a) Execution of avaid consent that has not been withdrawn;

b) Execution of avaid affidavit of nonpeaternity;

c) Proper and timely service of notice of proceeding and failure to file written response or
gppear a the evidentiary hearing;

d) Proper and timely service of notice of proceeding and finding of abandonment;

€) Judicidly declared incapacitated parent;

f)  Falure of person who haslegd custody, other than parent, to respond to request for consent
to adoption or unreasonable withholding of consent after examination of reasons for refusd;

g) Hasbeen properly served notice of the proceeding but who the court finds, after examining
written reasons for the withholding of consent, to be unreasonably withholding consent; or

h) Failure of the adoptee’ s spouse to consent and that such failure is not excused by reason of
prolonged and explained absence, unavailability, incapacity or other circumstances.

Welfare Act, to identify their interest in the action. In addition, if the petition isfiled before the minor is 6 months old, the petition
must include each city in which the mother resided or traveled in which conception may have occurred within the 12 months
preceding the minor’ s birth.
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Subsection (4) of s. 63.089, F.S., provides specific criteria under which the court may make a
finding of * abandonment” by a parent for purposes of terminating parenta rights. Thisfinding
must be based on clear and convincing evidence. Under subsection (&), the court must consider
whether a parent’ s actions congtituted awillful disregard for the safety or welfare of the child or
unborn child; a parent, while able to do so, refused to provide financid support or pay for
medical carein an appropriate amount; anyone prevented the person aleged to have abandoned
the child from providing support or paying for medica care; and the amount of support or
expense paid was appropriate relative to resources available. Under subsection (b) afinding of
abandonment will be made when the parent of a child isincarcerated on or after October 1, 2001,
in state or federal prison and either the period of expected incarceration isfor a substantia period
during the minor’s minority; the parent is a career or serious felony offender, as defined in
specified sections of law; or the continuing parent- child relationship would be harmful based on
afinding of clear and convincing evidence. Additionaly, subsection (4) expresdy excludes a
finding of abandonment based on alack of emotiona support during a mother’ s pregnancy but
may alow afinding of abandonment based on emotiond abuse endured by the mother during

her pregnancy. Any condderation of pre-birth conduct, however, islimited to those casesin
which the father was informed that he was the father or after diligent search and notice were
made to inform the person that he was or could be the father of the minor.

3. Consent to Adoption or Voluntary Surrender: Waiting Period and Revocation
a. Informed Consent and Disclosure

Present situation:

Inadequate initia and continued informed consent and disclosure to birth parents and adoptive
parents of their rights and who represents their interests have sometimes presented conflicts and
confusion in adoption proceedings. Under current law, an intermediary is required to secure a
written acknowledgment signed by each person whose consent is required, stating that the
intermediary represents only the adoptive parents. See s. 63.085, F.S. The intermediary aso must
obtain a statement from the prospective adoptive parents acknowledging the disclosure
requirements. See s. 63.085(2), F.S. However, there are no other comprehensive disclosure or
consent format requirements for birth parents or adoptive parents.

Effect of proposed changes:

Section 63.082, F.S,, relating to consent requirements, is clarified and expanded. It appliesthe
revised requirements to affidavits of nonpaternity. In particular a person must be informed that
he or she may request an independent witness to be present and sign a consent or affidavit.
Subsection (4)(e) provides a comprehensive statutory form for a consent to adoption to include,
among anumber of provisons, an enumeration of a parent’ s rights prior to and after execution of
a consent. Subsection (6) requires each person who executes a consent to adoption to be given a
copy of the consent, via hand-ddivery, with awritten acknowledgment of receipt, or viafirst
class malil. If an adoption entity cannot provide the copy, the adoption entity must execute an
acknowledgment of non-deliverability. The origina consents and acknowledgments must be
filed with the petition for termination of parentd rights. No consent form or affidavit may be
sgned prior to satisfaction of the disclosure requirements under s. 63.085, F.S.

Section 63.085, F.S,, rlating to disclosure requirements, is expanded to require extensive
adoption disclosure statement to be made to parents and prospective adoptive parents. The
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adoption entity must provide awritten disclosure statement to the person seeking to adopt or the
person placing aminor for adoption within 7 days after contact by that person. If the parent was
not the person who initiated the contact, the adoption entity must provide a written disclosure
Statement to the parent within 7 days after the parent is identified and located. The point & which
aparent is consdered to be seeking to place a minor for adoption for the purposes of providing
the written disclosure statement is specified. After the birth of the minor if the consent of
adoption has not yet been executed, a parent must again receive the disclosure statements. This
section includes a comprehensive statutory form for the disclosure statement, including but not
limited to notice that an intermediary represents solely the interests of the prospective adoptive
parents and that each person whose consent is required under ch. 63, F.S,, is entitled to seek
independent legd advice.

b. Waiting Period for Execution and Revocation of Consent

Present situation:

The Round Table Discussion group reached consensus that current procedural safeguards for
obtaining a birth mother’ s consent are inadequiate, particularly in light of the physical and
psychologicd effects of childbirth and the effects of medication on someone' s ability to make an
informed and willing consent executed near the time of birth. Under Horida law a consent may
be withdrawn only upon a court finding of fraud or duress. See s. 63.082(5), F.S.

With the exception of a 7-day revocation period for adoption conducted pursuant to a surrogacy
agreement, FHorida does not provide awaiting period before a consent may be signed after the
child's birth, nor does it provide for arevocation period. Under current law a mother’ s consent to
adoption or a consent for voluntary surrender may be signed at any time after the birth of the
child. See ss. 63.062(1) and 63.082(4), F.S. The consent for voluntary surrender must be an
affidavit Sgned in the presence of two witnesses and notarized or taken in court. See

S. 63.082(4), F.S. The Child Welfare League of America (CWLA), recommends that consents
and releases for adoption or surrender of custody be executed in accordance with a parent’s
emotiond readiness to make a definitive decision which should occur, at least, after the birth of a
child and after a birth mother has had some opportunity to recover from the effects of addivery.
See CWLA, Standards for Adoption Service, revised edition 1988. The emotiond and physical
impact of childbirth on abirth parent are recognized in other related state and federd legidation
such astimedines for payment of care by hedth insurance coverage of maternity and newborn
care.

Many of the states provide for a satutory revocation period during which a birth parent may
revoke a consent to adoption, including alowing revocation up until the find hearing on the
termination of parenta rights. The two most populous states, Cdiforniaand New Y ork, have
revocation periods of 90 days and 45 days respectively.

Effect of proposed changes:

Section 63.082, F.S,, rating to the requirements for executing a consent to adoption, is
amended. Specificdly, subsection (4) prohibits a parent from executing a consent to adoption or
an dffidavit of nonpaternity before the minor isborn. In cases in which the minor is placed for
adoption with identified prospective adoptive parents subsequent to the minor’ s birth, thereisa
48-hour waiting period before a consent for adoption may be executed. The 48-hour period is
measured from the time the minor is born, or from the time the mother isinformed that she isfit
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for release from the hospita or the birth center, whichever is sooner. Once the consent is
executed, it can only be withdrawn if the court finds that the consent was obtained by fraud or
under duress.

Under subsection (4)(c), when the minor is not initialy placed for adoption following the

minor’s birth as provided under s. 63.052, F.S,, there is no waiting period for executing the
consent to adoption. This consent may be withdrawn or revoked in one of two ways, whichever
occurs later: @) within 3 business days after execution or 1 business day after the mother’s
discharge, or b) at any time prior to the minor’s placement with the prospective adoptive parents.
Subsection (7) alows revocation by certified mail. After the 3-day revocation period or the
placement of the minor with the prospective adoptive parent, the consent can only be withdrawn
upon afinding of fraud or duress.

Section 63.2325, F.S,, is created to state that grounds for revocation of a consent for adoption or
withdrawd of an affidavit of nonpaternity can not be based solely on the falure to meet a
requirement of the adoption law but must be based on a materid failure of fundamentd fairness

in the adminigtration of due process, or the failure must congtitute or contribute to fraud or duress
in obtaining the consent or affidavit.

4. Appeals, Statutes of Limitations and Repose

Present situation:

Until recently, adoptive parents often faced long-term emotiona uncertainty and financid
insecurity in the event ajudgment for adoption was chalenged due to fraudulently acquired
consents or inadequate efforts to identify and locate the father. See Stefanos v. Rivera-Berrios,
673 So.2d 12 (Fla. 1996)(mother led father to believe she was getting an abortion). The 4-year
datute of limitations period for traditiona cases of fraud applied to adoption chalenges. It was
measured from the time the facts giving rise to the cause of action was discovered or should have
been discovered with the exercise of due diligence. See s. 95.11(3)(j), F.S., and

s. 95.031(2)(a), F.S. Also applicable was the traditiona 12-year E)eriod of repose for actions
based on fraud, beginning from the date the fraud was committed.” Id. Last year, the Legidature
substantially amended s. 63.182, F.S,, to create 1-year and 2-year statutes of repose. Any
chdlenge to ajudgment of termination of parental rights or subsequent adoption based on any
ground, including duress but excluding fraud, is barred forever 1 year after entry of the judgment
terminating parentd rights. A Smilar claim based on fraud is barred after 2 years after entry of
the judgment terminating parentd rights®

*Thereisalso a4-year statute of limitations for actions to determine paternity, beginning from the time a child reaches
majority. See s. 95.11(3)(b), F.S.

®|n addition, recently enacted law allows a parent in adoptions of abandoned newbornsto move to set aside ajudgment
terminating parental rights or a subsequent judgment of adoption based on a claim of fraudulent conceal ment which kept
the parent from asserting his or her parental rights. Sees. 63.0425(9), F.S.
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Effect of proposed changes:

Section 63.089(7), F.S,, relating in part to judgments terminating parenta rights, and

S. 63.142(4), F.S, relaing in part to judgments of adoption are amended to reinforce the
objective to achieve findity in adoptions and mitigate the potentid for future challengesto find
adoption judgments.” Using the same statutory provision currently applicable to adoptions of
abandoned newborns, these sections now alow a parent in any adoption to moveto st asde a
judgment terminating parentd rights or a subsequent judgment of adoption based on aclam of
fraudulent concealment which kept the parent from timely asserting his or her parentd rights. In
any adoption, such motion must be filed within a reasonable time but absolutely no later than 2
years after the date of the judgment terminating the parental rights. Unless good cause is shown
otherwise, apreiminary hearing must be held within 30 days of the motion to determine parent-
child contact, if any, pending resolution of the motion, and specific written findings must be
included in the order. The court may aso order paternity testing on its own or upon motion of
any party, if paternity has not been previoudy established. Within 45 days (except for good
cause shown) of the preliminary hearing, the court must hold afind hearing on the motion to set
adde the judgment.

Subsection (4) of s. 63.142, F.S,, also precludes the court from entering ajudgment of adoption
until the period for gpped of avaid judgment terminating parentd rights has passed and no

pending litigation exids.
5. Centralized State Registry of Adoption Information

Present situation:

The Round Table Discussion group reached consensus to continue the existence of the
centralized repository of information in al adoptions. Currently, DCF maintains a Satewide
registry, established by the Legidature in 1982. The registry contains the names of adoptees,
birth parents and adoptive parents, as wel as any information those persons wish to include. See
S. 63.165, F.S. Regidration of information is Strictly voluntary and paid for through statutorily-
authorized fees charged to users of the service. See s. 63.165(2), F.S. All information contained
inthe regidry is confidentia and exempt from the provisons of s. 119.07(1), F.S., except as
permitted by law with the express permission of the regisirant. See s. 63.165(1), F.S.
Intermediaries, DCF, and private adoption agencies must inform, in writing, birth parents, prior
to termination of their parentd rights, and the adoptive parents before placement, of the existence
and purpose of the registry. See s. 63.165(3), F.S.

" Section 63.182, F.S., was revised |ast year to provide a statute of repose for challenges to termination of parental rights
and adoption.
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In cases of adoptions handled by an intermediary, DCF must provide afamily medica history
form to an intermediary who intends to place the child for adoption. See s. 63.082, F.S. This
form must be attached to the petition for adoption and incorporated into the fina home
investigation. 1d. Under current law the clerk of the court must forward to DCF and the agency
placing the minor (if any), every petition for adoption and affidavit of fees and expenditures

filed. See ss. 63.112(4) and 63.132(1), F.S. The DCF is only required to maintain records of
placed children, biologica parents and adoptive parents in adoption proceedings conducted by
DCF or adoption agencies under ch. 63, F.S. See Rule 65C-15.030, F.A.C. Thereareno smilar
requirements for intermediaries to retain their documents. The adoption records are aso retained
in the Horida county where the find judgment of adoption was entered. The court adoption files
are sedled and retained for 75 years. See Rule 2.075(d)(6), Florida Rules of Judicia
Adminigtration. This method of record retention has posed problems in Stuations such asa
medica criss where the case file containing the find judgment cannot be located or otherwise
identified.

Effect of proposed changes:

Sections 39.812 and 63.082, F.S., are amended to require that aform, provided by the
department to adoption entities, contain the medical and socid higtory of the parents and dl
information as required by the department. The current statutory requirement that this
information be incorporated into the find home investigation report under s. 63.125, F.S., was
maintained and expanded to include the socid history.

Section 63.165, F.S,, rdating to the state registry, is amended to require DCFsregidry to retain
adoption information in al adoptions for 99 years or as stated by gpplicable rule, whichever is
longer. In addition, the references to the parents were more specificaly defined as those parents
whose consent was required under s. 63.062, F.S. However, participation in the state registry
remains voluntary congstent with the closed adoption policy underlying the law a thistime.

6. The Best Interest of the Child

Present situation:

The RTD reached consensus that a determination of the best interest of the child should continue
to be made after the parents rights have been terminated. Thisis current case law. The Supreme
Court of Florida has held that the best interest evidence is not relevant in placing achild for
adoption until the child is first available for adoption. See E.A\W. v. J.SW., 658 So.2d 961, 966
(Fla. 1995). Concern has been expressed that abest interest determination prior to proper
termination of parentd rights might deprive parents of parentd rights to their children based
solely on prospective adoptive parents superior income or more forma education. Seelnre
Petition of Doe, 638 N.E.2d 181, 182 (lIl. 1994).

Effect of proposed changes:

The committee subgtitute proposes no change to current standard but facilitates the use of this
standard by providing for separate proceedings for the termination of parenta rights and the
cregtion of parentd rights in adoptive parents.
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7. Out-of-State Placement of Children for Adoption

Present situation:

The Round Table Discusson group reached consensus that neither agencies nor intermediaries
should place children for adoption out-of-state unless the child isa* specid needs’ child, as
defined by s. 409.166, F.S., or the adoption isto a stepparent or relative. However, federal law
prohibits the denid or delay in the out- of-state adoption of children in foster care. The Adoption
and Safe Families Act of 1997. Under current Florida law only intermediaries are prohibited
from placing children for out-of-gtate adoption unless the child isaAspecid needs childf or is
being adopted by stepparents or rlatives, dthough, intermediaries may provide interstate
adoption services for al incoming children. Current law defines a* specid needs’ child asachild
who has been placed with DCF or an agency, and who has established significant ties with foster
parents or is not likely to be adopted because he or sheis 8 years of age or older, mentally
retarded, physicaly or emotionally handicapped, of black or racidly mixed parentage, or isa
member of asbling group of any age, provided two or more shlings stay together through the
adoption.

Effect of proposed changes:

Section 63.207, F.S,, relating to out-of- sate placement, is amended to alow out-of-state
adoptions to be handled by any adoption entity and to lift the current restriction on children who
can be placed in out- of-gtate adoptions. This section expands the conditions under which out-of-
date placement and adoption of a child can occur to include: the parent placing aminor for
adoption who chooses to place the minor outside the state and files an affidavit Sating the reason
for said placement, and for other good cause shown.

8. Report and Court Approval of Fees and Expenditures

Present situation:

Adoption agencies are required to meet certain reporting and auditing requirements pursuant to
adminigrative rules adopted by DCF. Specificaly, adoption agencies must file awritten fee
schedule with DCF and provideit to al persons making application for services.

See Rule 65C-15.010(4), F.A.C. The schedule must disclose certain information. Further,
agencies must execute a fee agreement with each applicant listing fees charged, services to be
provided, and provisons for payment.

Intermediaries are required to report fees, costs and expenditures to the court but they do not
have to file a fee schedule with DCF, provide awritten fee schedule to persons applying for
services, or execute awritten fee agreement with such persons. However, intermediaries must
obtain court approvd for feesin amounts greater than $1000 and costs more than $2,500 other
than actua documented medical costs and hospitd costs. See s. 63.097, F.S. If the intermediary
uses the sarvices of alicensed child-placing agency, professiond, the department, or other
person, the prospective adoptive parent must pay the actua costs associated with the service
provided, including the preliminary home study, counsdling and the find home investigetion. If

the prospective adoptive parent is unable to pay, the court may order payment of alesser amount.
With the exception of adoptions by a stepparent whose spouse is a natura or adoptive parent of
the child being adopted, an adoption handled by an intermediary requires the filing of areport of
expenses and receipts 10 days before afind hearing. See s. 63.132, F.S. The report must detail
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expenses or receipts incurred in connection with, but not limited to, the birth and placement of
the minor and actud living and medica expenses for the birth mother.

Any time after an adoption agreement is reached between a birth mother and the prospective
adoptive parents, a petition may be filed for a declaratory statement on that agreement, and a
hearing for prior approval of fees and costs may be held. See s. 63.102(5), F.S. The statute does
not indicate who may file this pleading or who must be noticed of such a proceeding.

Effect of proposed changes:

Section 63.097, F.S,, relating to fees, is amended and with the exception of subsection (1), is
gpplicable to dl adoption entities. Subsection (1) alows feesfor foster care expenses, placement
socid services, and facility and adminigtrative costs to be assessed by alicensed child-placing
agency if approved by DCF during the licensing process. Subsection (2) lists those adoption fees,
costs, and expenses which may be appropriately paid out by or assessed upon adoptive parents
by the adoption entity. They include but are not limited to, reasonable living expenses,
reasonable and necessary medica expenses, court and litigation expenses, advertisng codts,
professiond fees and other expenses associated with chapter requirements. Subsection (3) sets
forth the threshold limits for certain classes of fees before court approva is required. Under
subsection (4) afinding of extraordinary circumstances must be made before the court can
approve any fee, cost or expense not otherwise adlowed or prohibited under subsections (2) or
(5). Subsection (5) prohibits: @) feesfor locating a minor for adoption, b) non-refundable lump
sum payments, and ¢) facilitation or acquisition fees if not specificaly identified.

Section 63.102, F.S,, relating in part to proceedings for court-approva of fees and codts, is
amended to make dl adoption entities, not just intermediaries, subject to the mandates. The court
must pre-approve certain fees and costs in excess of set amounts. A contract for fees, costs, and
expenses mugt be in writing but may be cancdled within 3 days from the date of execution. The
adoption entity and each person who enters into the agreement must jointly file the petition for
declaratory statement on the agreement.

Section 63.132, F.S,, relating to reports of expenses and recelpts to the courts, is amended to
require al adoption entities to file an affidavit with the court itemizing al fees, costs, and

expenses, and their bagis, rdated to the termination of parental rights and subsequent adoption.
Both the adoption entity and the prospective adoptive parents must Sgn the affidavit. A copy of
the executed affidavit must be provided to the prospective adoptive parents. A separate court
order for the approval or disgpprova of the fees must be issued and must specify the basisfor the
order. Asis current law, these fee provisions do not gpply in cases involving adoptions by a
stepparent whose spouseis a parent of the minor.
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9. Venueand Jurisdiction

Present situation:

Currently there is no requirement that the entire adoption process (from termination of parenta
rights through the find adoption) be overseen by the same judge or even the same circuit court.

A petition for adoption or declaratory statement (as to the adoption contract) does not have to be
filed in the same county or with the same court where the petition for termination of parenta

rights was granted. Under ss. 39.812 and 39.813, F.S,, the court which terminated the parental
rights in proceedings initiated by DCF and licensed child-placing agencies under ch. 39, F.S,,
retains exclusive jurisdiction of the child and over dl matters pertaining to the child’ s subsequent
adoption. In addition, the court has continuing jurisdiction to conduct ajudicid status review of
the child and the progress towards the child’ s permanent adoptive placement. Under ch. 63, F.S,
the termination of parenta rights and the subsequent adoption occur in one proceeding. The only
venue requirement is that the petition for adoption or for declaratory statement as to the adoption
contract be filed in the county where the petitioner or the minor resides or where the agency is
located with whom the minor has been placed. See s. 63.102, F.S.

Section 63.052, F.S,, relating to guardianship and commitment of a child placed for adoption,
sets forth the authority and responghbility of the intermediary, adoption agency and department
for the children placed with them for adoption. However, no direction is provided rdative to
placement of the child prior to placement in the prospective adoptive home.

Effect of proposed changes:

Section 39.812, F.S,, relating to post-digpogtion relief following termination of parentd rightsin
proceedings initiated by DCF and licensed child-placing agencies, is amended to diminate
reference to licensed child- placing agencies (congstent with other changesin the committee
subgtitute) and to require that a petition for adoption be filed in the same division of the court
that entered the judgment terminating parenta rights. However, upon motion, the court may
grant a change of venue for the convenience of the parties or witnesses, or in the interest of
justice as st forth in s 47.122, F.S,, rdlating to change of venue based on inconvenience of the
partiesor in theinterest of justice.

Section 63.087, F.S., provides that proper venue for proceedings to terminate parental rights
pending adoption (initiated by adoption agencies and intermediaries), may lie in the county
where:

C  theminor resided for the prior 6 months,

C theparent resded at the time of the execution of the consent to adoption or the affidavit of
nonpaternity, if the minor is younger than 6 months of age or the minor has not resided
continuoudy in one county for 6 months,

C theadoption entity islocated if the minor is under 6 months of age and thereis a properly
executed waiver of venue,

C  thebirth mother residesiif there is no consent to adoption or an affidavit of nonpaternity
executed by a parent, or

C  theadoption entity islocated if neither parent resdesin the state.

If a parent contests the termination of parentd rights based on legally recognized grounds as
determined by the court in a hearing, then venue liesin the county where that parent resides, or
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dternatively where at least one parent resides, where at least one parent resided at the time of the
executed consent or affidavit of nonpaternity, or lagtly if neither of the former applies, where the
adoption entity is located. In the court hearing to consider the venue, witnesses located in another
jurisdiction are permitted to testify by deposition or by €ectronic means, such as telephone or
audiovisud means. Additiondly, jurisdictionto hear subsequent proceedings for adoption of the
minor, after the petition for termination of parenta rights is granted, lies with the same court
whenever possible. The adoption entity or the petitioner bears the cost of the venue transfer. The
court may change the venue in accordance with s. 47.122, F.S,, relating to change of venue.
Waiver of venue may be executed but only in those cases where the child is younger than 6
months and where proper venue may lie in a county other than where the parent whoserights are
to be terminated resdes, s. 63.062, F.S. A form for waiver of venueis set forth which must be
executed as a separate document from al other documents.

Section 63.102, F.S,, is amended to specify that proper venue for proceedings for adoption or for
adeclaratory statement as to the adoption may only liein the county where the petition for
termination of parenta rights was granted. However, in accordance with s. 47.122, F.S,, relating
to change of venue, venue may Hill be changed to the county where the petitioner or minor

resides or where the adoption entity with whom the minor has been placed islocated. The
committee subdtitute does not amend existing law which alows a petition to be filed in a county
other than where the petitioner or minor resdes when filing the petition in the county where the
petitioner or minor resdes may endanger his or her privacy, provided the substantives rights of
any person are not affected. See s. 63.102(4), F.S.

Section 63.052, F.S., is amended to identify where children surrendered to an intermediary for
adoption can be placed prior to a court terminating parenta rights pending adoption and a court
ordered preliminary gpprova of placement of the minor in the adoptive home. For achild for
whom a prospective adoptive home has been identified, placement can be either with ardative,

in foster care or in the care of a prospective adoptive home. However, the child cannot be placed
in the home of the prospective adoptive parents until that home has received a favorable
preliminary home study. For achild for whom a prospective adoptive home has not been
identified, the child must be placed in foster care until a suitable prospective adoptive homeis
available. Subsection (7) isadded to s. 63.052, F.S. to state that the court retains jurisdiction of a
minor placed for adoption until the adoption isfinal. It is the court’ s discretion whether to
judicidly review the status of aminor placed for adoption with an adoption entity or prospective
adoptive parent and the progress toward permanent adoptive placement. Under current law, this
judicid review isrequired in dl adoptions handled by the department under ch. 39, F.S,, and
remains unchanged by this committee subgtitute.

10. Criminal Penalties, Civil Sanctions and Liabilities

Present situation:

Under ch. 39, F.S,, a person commits a misdemeanor of the first degree if he knowingly and
willfully mekes afase satement claming paternity of a child in conjunction with a petition to
terminate parenta rights under ch. 39, F.S., and causes the false statement to be filed with the
court. See s. 39.804, F.S. Under ch. 63, F.S., a person commits a third-degree felony for violaing
any act prohibited under s. 63.212, F.S,, punishable as provided in ch. 775. F.S. A person
commits a second-degree misdemeanor if the person advertises or otherwise publicizes the
availability of achild for adoption. See s. 63.212(1)(h), F.S. Additionally, a court may prohibit
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an intermediary or an agency from placing children for adoption in the future if it finds thet the
intermediary or an agency violated aprovison of ch. 63, F.S. See s. 63.219, F.S.

Effect of proposed changes:

Section 63.039, F.S,, is created to provide for the duties of an adoption entity and states possible
sanctions for violations thereof. Subsection (1) enumerates the affirmative duties of an adoption
entity. The adoption entity mugt affirmatively follow these requirements to ensure that due

process requirements are satisfied. Subsection (2) holds an adoption entity liable for dl sums

paid by the prospective adoptive parents or on their behdf if the court finds that a consent or an
affidavit of nonpaternity was obtained by fraud or duress attributable to the action of the

adoption entity. In addition, the court may award reasonable attorney’ s fees and costs incurred by
the prospective adoptive parents in connection with the adoption and any related litigation. The
award must be paid directly to the prospective adoptive parents by the adoption entity or by any
gpplicable insurance carrier on behdf of the adoption entity. Subsection (3) providesthat the
court must award reasonable attorney’ s fee to the person whose consent to the adoption is
required if that person prevailed in setting aside ajudgment to terminate parenta rights or a
judgment of adoption. Subsection (4) requires the court to forward copies of sanction ordersto

the respective adoption entity’ s regulating, governing or certifying body.

Section 63.212, F.S,, related to prohibited acts, is amended to apply to adl adoption entities
defined in this committee subgtitute and to creste additiona crimina pendties and avil liabilities
upon any person for specific violaions. A person commits a second-degree misdemeanor,
punishable as provided in ss. 775.082 or 775.083, F.S,, for any of the following acts:

C  Knowingly providing fase information,

C  Knowingly withholding materid informetion,

C Intending to defraud an adoption entity by accepting benefits from more than one adoption
entity in conmnection with the same pregnancy without disclosing such fact to that entity, or

C  Knowingly filing a petition for termination of parenta rightsin a county inconsstent with
the venue required when it is known that a parent intends to object to said termination.

In addition, that person is ligble for damages caused by those acts or omissions, including
reasonable atorney’ s fees and costs. The damages may be recovered either through an award of
restitution in acrimina proceeding or through an award in acivil action.

Section 63.219, F.S,, relating to the court-ordered sanction prohibiting an intermediary or an
agency from placing aminor for adoption in the future, is amended to gpply to al adoption
entities that violate any provison of ch. 63, F.S.

11. At-Risk Placement

Present situation:

Under gtate rules, in adoptions handled by DCF and adoption agencies, if a child is placed with the
prospective adoptive parents prior to the termination of parental rights, the prospective adoptive
parents must execute an “at-risk placement” statement prior to the actual placement. See Rule 65C-
15.002(5), (6), F.A.C. This document must state that the agency does not have commitment of the
child for adoption and why; that the commitment proceedings have begun; that the agency will
inform the prospective adoptive parents of the court’s decision; and that the child may be removed
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from the prospective adoptive home. The prospective adoptive parents must agree to return the child
to the agency.

In an adoption handled by an intermediary, there is no requirement for executing an “ a-risk
placement” statement. In fact, under current law achild may be placed with the prospective
adoptive parents before consents are obtained so long as the placement is approved by the court.
S. 63.092(2), F.S. The only requirements for approval of placement, which may be approved
pre-birth, isthat areport of intended placement be filed and a preliminary home study be
completed. s. 63.092(1), F.S. The statute does not state what the report of intended placement
should contain. 1d.

A preliminary home study may be completed up to 12 months prior to placement and can be
performed by either alicensed child-placing agency, alicensed psychologig, clinicd socid
worker, marriage and family thergpist, or menta hedlth counsdor or the DCF. s. 63.092(2), F.S.
The preliminary home study determines the suitability of the intended adoptive parents

[s. 63.092(2), F.S|], and, therefore, whether a child can be place with or adopted by the
prospective adoptive parents. The “suitability” of the placement or adoptive parents considers
the fitness and capabilities of the adoptive parents, the compatibility of the child with the home,
and the welfare of the child.

Effect of proposed changes:

Section 63.092, F.S,, relating to the placement of children for adoption, is amended to require
prospective adoptive parents to sign an Aat risk statement( in all adoptions when the placement is at
risk. “At risk” is defined in the committee substitute as the placement of a child before parental rights
are terminated. In signing this statement, prospective adoptive parents are acknowledging that the
minor can be removed. Thisis smilar to the existing administrative requirements by DCF for
adoption agencies. See Rule 65C-15.002(5) and (6), F.A.C. Also, the committee substitute expands
the entities permitted to perform the preliminary home study to include a child-caring agency
registered pursuant to s. 409.176, F.S.

In addition, the committee substitute sets forth conditions whereupon a child cannot be placed in a
home for adoption. Specifically, a child is prohibited from being placed in a home where the
following persons reside; a convicted sexua predator as defined in s. 775.21, F.S., a convicted of
child abuser as defined in s. 827.03, F.S,, aviolent career crimind as defined in s. 775.084, F.S,, a
habitual violent felony offender as defined s. 775.084, F.S., aconvicted first degree or second degree
murderer in violation of s. 782.04, F.S., a convicted sexua batterer whose violation is a capitd, life,

or first degree felony pursuant to s. 794.011, F.S,, or a person convicted of a substantialy similar
offense in another jurisdiction.

12. Placement and Communication with Relatives

Present situation:

Findly, the RTD and case law have been generally supportive of the policy that the court should
consider the blood relationship with a child in determining the suitability of placement for the child.
In dependency proceedings under ch. 39, F.S., placement with relatives is encouraged when
placement with the birth parents is not recommended. Under s. 63.0425, F.S,, the court must give a
grandparent first priority of right to adopt a child if the child has been living with the grandparent for
at least 6 months. In addition, certain procedural adoption requirements are more lax or inapplicable
when the adoption involves a child who is to be placed with arelative or stepparent.
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Section 63.0427, F.S.,, dlowsthe courts to consider and include in the fina adoption order
continued communication or contact with the child’ s sbling(s). The court must determineif
postadoption communication or contact with any sbling isin the best interest of the child.
However, the postadoption communication or contact provision of the final adoption order does
not impair the adoptive parent and child’ s ability to change residence nor is the continuing
vdidity of the adoption contingent upon the communication or contact. The postadoption
communication or contact can be terminated by the court or conditions imposed if determined by
the court to bein the best interest of the child.

Effect of proposed changes:

Section 63.0425, F.S,, relating to a grandparent=s right to adopt when a child has resided with a
grandparent for at least 6 months, is only dightly amended to reflect the obligation of all adoption
entities to notify grandparents of an impending adoption before a petition for adoptionisfiled. The
postadoption communication or contact with the child’s sibling(s) provided for in s. 63.0427,F.S,, is
expanded to include other specified biologica relatives with the agreement of the adoptive parents.

V. Constitutional Issues:

A Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

C  Thecommittee subgtitute attempts to balance the condtitutionaly protected rights of
parents againg the interest of al parties, including the children. However, the
committee subgtitute' s congtructive notice requirements under s. 63.088(5), F.S., may
ralse some concern regarding privacy rights as recognized under Section 23 of Article
| of the State Condtitution. Section 23 gates that “every natura person hastheright to
be let done and free from governmentd intrusion into the person’s privete life”

Under the committee subgtitute, subsection (5) requires extengve information to be
provided in the published notice in a proceeding to terminate parentd rights, when a
person whose consent is required or who has not executed an affidavit of nonpaternity,
has not yet been identified or located. In right of privacy cases where areasonable
expectation of privacy exigts, the Florida Supreme Court has gpplied the compelling
date interest standard of review. The compelling state interest standard requires a
review of whether the State intruded on a petitioner’ s right of privacy to protect
compelling state interests and that the State did so using the least intrusive means
possible. See Winfield v. Division of Pari-Mutuel Wagering, 477 So. 2d 544 (Fla
1985).
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C  The committee subdtitute contains provisons that arguably involve matters of judicia
practice and procedure which would fal within the exdusve purview of thejudicid
branch. See art. V, s. 2(a), Ha Const. The committee subgtitute requires specific
timelines and procedures for processing termination of parentd rights and adoption
proceedings which may be contrary to or incompatible with existing court rules. See
eg., Fla Fam. L Rules of Procedure and Fla. R. Juv. Proc. What condtitutes practice
and procedure versus substantive law has been decided by the courts on a case by case
bass. Generdly, substantive laws cregte, define, and regulate rights whereas court
rules of practice and procedure prescribe the method of process by which a party seeks
to enforce or obtains redress. See Haven Federal Savings & Loan Assoc v. Kirian, 579
S0.2d 730 (Fla. 1991). Based on current law, the courts tend to find certain provisions
uncondtitutiona such as those regarding timing and sequence of court procedures,
creating expedited proceedings, issuing mandates to the courts to perform certain
functions, and attempting to supersede or modify exigting rules of court or others
intruding into aress of practice and procedure within the province of the court.

However, over the years, the courts have shown some willingness to adopt a
“procedurd” statute as acourt rule, particularly when the court finds the legidative
intent or underlying legidative palicy to be beneficid to the judicid system.

V.  Economic Impact and Fiscal Note:

A Tax/Fee Issues:
None.
B. Private Sector Impact:

This committee substitute may assist al adoption entities in the state through a streamlined
and uniform adoption process. Adoption entities may be held more accountable for their
actions based on their tatutory duties and imposition of sanctions for noncompliance.
According to the Department of Children and Families, there are 151 licensed child-placing
agencies in the state, and 25 registered child-caring agencies.® According to the Florida Bar,
there are 228 board-certified family law attorneys in the state, although board certification is
not required to handle adoptions.

There may be some additiona court and administrative costs resulting from a bifurcated
adoption process which requires a separate proceeding for the termination of parental rights
of the parents before the creation of adoptive rights in prospective parents can occur in
another proceeding. Any increased costs may be dependent on a number of factors including,
but not limited to, travel time to the venues for the hearings by the different partiesinvolved,
and the number of hearings held.

8The state does not track the number of out-of-state licensed agencies qualified to handle adoptionsin Florida.
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VI.

VII.

There may also be aminimal increase in lega and administrative costs and other expenses
associated with the additional procedural safeguards. However, these additiona front-end
costs or expenses may be offset somewhat by a mitigation in costly post-adoption litigation
which historicaly arise from claims based on invaid or lack of informed consent, inadequate
notice, fraud, duress, and insufficient disclosure. Post-adoption challenges to set aside or
otherwise void judgments terminating parental rights or findizing adoptions will be more
difficult to assert.

In addition to the assurance of more certainty and finality in adoptions, parents, adoptees, and
especialy prospective adoptive parents, may be better informed at the outset about the
financia expenses engendered by an adoption through the guidelines and threshold limits for
fees, costs, and expenses. Both parents and prospective adoptive parents may aso benefit
from a better understanding of their rights, responsibilities, and liabilities under the new
adoption laws. The committee substitute also facilitates accessibility to specified information
from the state registry for adoptees, prospective adoptive parents and other interested parties
since the state registry will be acting as a storehouse of general and specific adoption
documentation.

The committee substitute also extends the authority to al adoption entities to place children,
including specia needs children, out-of -state, which may facilitate adoption of more children.
According to the Department of Children and Families, there are currently 2987 children (all
of whom qualify as specia needs children under the law) with the department who are up for
adoption.

C. Government Sector Impact:

DCF has determined preliminarily that the requirements in the bill as filed have minimal

fiscal impact and are manageable with current staff and resources. However, DCF will have
to undergo arevision of its administrative rules to conform with the new statutory
requirements.

The Office of State Court Administrator reported that the bifurcation of the private adoption
process into distinct proceeding termination of parental rights and finalization of the adoption
in two separate actions may engender additiona costs and workload to the court system.
However, OSCA acknowledged that the procedural safeguards should reduce the number of
post-adoption challenges relating to termination of parental rights and adoptions. The
minimal fiscal impact of the bill, asfiled, is reportedly manageable by the courts with current
staff and resources. The court may have to revise its rules and forms for the family law and
juvenile divison to conform with the new statutory requirements.

Technical Deficiencies:
None.
Related Issues:

Section 11 amends s. 63.052, F.S,, relating to issues of guardianship and commitment of a child
placed for adoption. This section, however, is not revised to reflect recent statutory changesin
ch. 39, F.S,, to remove archaic terminology relaing to permanent commitment and guardianship



BILL: CSCSYSB 138 Page 24

VIII.

to describe the relationship between the child/adoptee and the department or the child-placing
agency. [See page 23, lines 12- 18 through page 25, lines 10-19] In addition, the new subsection
(7) which is applicable to adoptions handled by the department conflict with the jurisdictiona and
judicial review provisonin ss. 39.811 and 39.812, F.S.,, governing termination of parentd rights
and adoptions proceedings handled by the department. Moreover, judicia reviews of aminor's
status and progress toward permanent adoptive placement are mandated under s. 39.812, F.S.,, but
are discretionary under this amended section.

Section 16 creates s. 63.088, F.S,, relating to notice and diligent search. This section enumerates
15 sourcesto usein conducting a diligent search for a person whose consent is required under this
chapter. Thislisting omits 3 additiona sources ligted in the family law rules form for an Affidavit

of Diligent Search and Inquiry, approved by the Horida Supreme Court for usein family law
cases. The committee substitute does not require inquiries to be made of unions, Title IV-D child-
support agencies, or the Department of Motor Vehicles. [See page 59, lines 14-30 through page 61,
lines 1-10]

Section 30 amends s. 63.207, F.S,, relating to out-of -state adoption placement of children. Existing
law requires that in dl out-of -state adoptions, a petition for declaratory statement as to fees for
adoption must be automatically converted into a petition for adoption upon the placement of a minor
in ahome. Otherwise a petition for declaratory statement must be consolidated with a subsequently
filed petition for adoption. However, the committee substitute revises the requisite consolidation
provision such that a petition for declaratory statement may be consolidated with a subsequently filed
petition for TPR [page 54, lines 8-12] or a subsequently filed petition for adoption [page 78, lines
16-19]. The law remains unchanged about the automatic conversion of a petition for declaratory
statement into a petition for adoption. This may be problematic if a child is placed for adoption out-
of-state before a judgment on a petition for the termination of parental rightsis finaized (term “ at-risk
placement”). Thisis contrary to the committee substitute which prohibits the filing of a petition for
adoption until the judgment on a petition for termination of parenta rightsis actudly findized.

The committee subgtitute does not amend s. 63.185, F.S,, relating to residency requirements, which
requires primary residency and place of employment in this state of any person who is to adopt in this
state except when the person is to adopt a specia needs child. These requirements are now in conflict
with the provisons of s. 63.207, F.S,, asamended by the committee substitute, which alow dl

children (including specia needs children) to be adopted out-of -state under specified circumstances.

Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




