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l. Summary:

The bill creates the * Simplified Sales and Use Tax Administration Act”, authorizing Florida to
participate in the next phase of discussions with other states for the purpose of developing a multi-state,
voluntary, streamlined system for the collection and administration of state and local sales and use taxes.
The act:

Clarifies certain terms used throughout the model legidlation.

Outlines the major simplifications to be adopted.

Provides that Floridawill have three representatives at the multi-state discussions of the next
phase of the Streamline Sales Tax Project.

Clarifies that the Agreement cannot preempt, amend or modify any provision of Florida law.
Maintains that any relationship between states in furtherance of streamlining their sales and use
tax collections systems is voluntary for each state.

Ensuresthat if Florida complies with the provisions of the Agreement, the Agreement cannot be
used to challenge existing state laws or statutes.

Ensures that the proper parties are held liable for the collection and remittance of the salestax
collected in Florida once Florida adopts the provisions of the Agreement

This bill repeals s. 213.27(9) and creates s. 213.256 of the Florida Statutes:
Il. Present Situation:

Floridarelies heavily on its 6 percent sales and use tax. In fiscal year 1999-2000, sales and use
tax collections accounted for 73% of General Revenue, and over 48% of all tax revenues. (2001
Florida Tax Handbook Including Fiscal Impact of Potential Changes) Forty-five states and the
District of Columbiaimpose sales and use taxes. States that do not have a personal income tax —
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Florida, Nevada, South Dakota, Tennessee, Texas, Washington and Wyoming - rely most
heavily on sales tax collections.

Salestax isatax on consumption and isimposed at the time of purchase on taxable, tangible
personal property. To provide alevel playing field between in-state retailers and out-of-state
vendors, states impose “use’ taxes. Use taxes require residents who purchase taxable goodsin
another state to pay the equivalent of a salestax in their home state. The use tax preserves a key
principle of the salestax - that the tax is due in the state where the product is used or consumed,
not necessarily where it is purchased. Use taxes are difficult for states to enforce, because they
must rely on out-of-state vendors to collect the tax money. Out-of-state vendors, not wanting to
be tax collectors for states and local government, argue that states have no jurisdiction over
them.

States' attempts to enforce the use tax by requiring out-of-state firmsto collect taxes from
customersled to the 1967 U.S. Supreme Court decision, National Bellas Hess, Inc. v. lllinais,
386 U.S 753 (1967). Inthat case, the court ruled that states lack the authority to compel out-of-
state firmsto collect use taxes unless those firms have “nexus’ in the state. Nexus was defined
by physical presence, having an office or store, owning property or employing workersin a state.
The court decision was rooted in the Commerce Clause of the U.S. Constitution, which gives
Congress jurisdiction over issues involving interstate commerce. The Court said that imposing a
tax collection obligation on out-of-state sellers would impose an “undue burden” on interstate
commerce. National Bellas Hess was reaffirmed by the U.S. Supreme Court in Quill Corp. v.
North Dakota, 112 SCT. 1904 (1992). Inthe Quill decision, the Court cited the complexity and
fluidity of salestax structures from state-to-state as an undue burden on remote sellers, and thus
on interstate commerce.

At the time of the Quill case, most remote sales were made through catalogs. A 1994 report by
the federal Advisory Commission on Intergovernmental Relations estimated that states lost about
$3.3 billion in uncollected use taxes in 1994 on catal og or telephone sales. The report estimated
the growth in mail-order sales at about 5 percent per year. Although states were concerned about
the revenue loss from mail-order sales, $3.3 billion on a base of $120 billion in states sales taxes
was viewed as arelatively small problem. (Can the Sales Tax Survive Cyberspace? by Scott
Mackey, State L egislatures, December, 1999.)

The advent of e-commerce has caused a dramatic increase in remote sales. According to
Marshall Stranburg, Florida Department of Revenue, in an August 16, 2000, presentation to the
State Tax Reform Task Force, facts about the internet are:

Sixty percent of U.S. households have internet access
Forty percent of internet users have made on-line purchases
Three in five U. S. companies are using e-commerce to some extent
More than $4 billion was spent on ontline retail purchases during June 2000, which isa
67% increase from February 2000
Total on-line retail purchases may approach or exceed $40 billion for 2000
The worldwide internet economy is projected to reach $6.9 trillion by 2004
0 The U.S. will account for ¥of this amount
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Asidentified by Graham Williamsin his article, Streamlined Sales Tax for the New Economy,
(National Conference of State Legislatures, Nov./Dec. 2000, Vol. 8, No. 44), the issue of sales
and use taxes on e-commerce is important to the states for three main reasons:

The expected growth in e-commerce points to an increasing number of transactions on
which sales and use taxes will not be collected, resulting in sales tax revenue losses for
states and local governments;

Since remote sellers do not have to collect sales and use taxes, except in states where they
have “nexus’, they enjoy a competitive advantage over “Main Street” businesses; and
Because of loopholes for on-line retailers, consumers who can afford access to the
internet escape paying sales and use taxes while forcing those without access to shoulder
aheavier burden of the sales tax.

Serious consideration of utilizing modern technology coupled with substantial and substantive
law changes to address these e-commerce issues began with the National Tax Association’s
Communications and Electronic Commerce Tax Project. In that process, state and local
government representatives suggested that tax compliance software, in coordination with
systems maintained by financial intermediaries, could solve many of these problems. Out of this
project emerged the National Conference of State Legislatures (NCSL) Executive Committee's
Task Force on State and Local Taxation of Telecommunications and Electronic Commerce. In
coordinated efforts with governors and tax administrators, NCSL formed the Streamlined Sales
Tax Project.

The goal of the streamlined project isto design and implement a simplified sales tax collection
system that can be used by traditional brick-and-motor vendors and vendors involved in e-
commerce. Twenty-six states are participants and thirteen states are observersin the streamlined
project. Pilot projects began in October 2000, in the states of Kansas, Michigan, North Carolina,
and Wisconsin.

On January 27, 2001, the NCSL Executive Committee unanimously endorsed the Uniform Sales
and Use Tax Administration Act and the Streamlined Sales Tax Agreement, as amended and
approved by the Executive Committee's Task Force on State and Local Taxation of
Telecommunications and Electronic Commerce. States that adopt the Uniform Sales and Use
Tax Administration Act will be authorized to participate in the next phase of discussions with
other states for the purpose of developing a multi-state, voluntary, streamlined system for the
collection and administration of state and local sales and use taxes.

Effect of Proposed Changes:

The bill creates s. 213.256, F.S., creating the “ Simplified Sales and Use Tax Administration
Act’. The Act authorizes Floridato participate in the next phase of discussions with other states
for the purpose of developing a multi-state, voluntary, streamlined system for the collection and
administration of state and local sales and use taxes. The Department of Revenue is authorized
to enter into the “ Streamlined Sales and Use Tax Agreement” with one or more states to simplify
and modernize sales and use tax administration in order to substantially reduce the burden of tax
compliance for all sellersand for all types of commerce. The Act:



BILL:CS/SB 1638 Page 4

Clarifies certain terms used throughout the model legidlation.

Outlines the major simplifications to be adopted.

Provides that Floridawill have three representatives at the multi-state discussions of the next
phase of the Streamlined Sales Tax Project.

Clarifies that the Agreement cannot preempt, amend or modify any provision of Florida law.
Maintains that any relationship between states in furtherance of streamlining their sales and
use tax collections systemsis voluntary for each state.

Ensuresthat if Florida complies with the provisions of the Agreement, the Agreement cannot
be used to challenge existing state laws or statutes.

Ensures that the proper parties are held liable for the collection and remittance of the sales
tax collected in Florida once Florida adopts the provisions of the Agreement

Florida has until July 1, 2003, to adopt the necessary provisions to comply with the Agreement.

Section 1. Section 213.27(9), F.S., provides that the Department of Revenue may enter into
contracts with public or private vendors to develop and implement a voluntary system for sales
and use tax collection and administration. Subsection (9) also provides that the system shall have
the capability to determine the taxability of atransaction, the appropriate tax rate to be applied to
ataxable transaction, and the total tax due on atransaction, and shall provide a method for
remitting the tax to the department. As aresult of the creation of the “ Simplified Sales and Use
Tax Administration Act”, subsection (9) of s. 213.27, F.S., is no longer needed and is repealed.

Section 2. Creates s. 213.256, F.S,, the “ Simplified Sales and Use Tax Administration Act”.

The bill defines various terms used in the bill. Some of these terms are:

a) “Agreement” means the Streamlined Sales and Use Tax Agreement as amended and adopted
on January 27, 2001.

b) “Certified automated system” means software certified jointly by the states that are
signatories to the Agreement to calculate the tax imposed by each jurisdiction on a
transaction, determine the amount of tax to remit to the appropriate state, and maintain a
record of the transaction.

c) “Certified service provider” means an agent certified jointly by the states that are signatories
to the Agreement to perform all of the seller’ s sales tax functions.

Subsection (2) of the Act authorizes and directs the department to enter into the Streamlined
Sales and Use Tax Agreement with one or more states to simplify and modernize sales and use
tax administration in order to substantially reduce the burden of tax compliance for all sellers and
for al types of commerce. The subsection provides that the department shall act jointly with
other member states to establish standards for certification of a certified service provider and
certified automated system and establish performance standards for multi-state sellers. The
department is authorized to take other actions reasonably required to administer the Act.

Subsections (3) of the Act provides conditions that must be met in order for the department to
enter into the Streamlined Sales and Use Tax Agreement. The department may not enter into the
Agreement unless the Agreement:

Sets restrictions to limit over time the number of state tax rates.



BILL:CS/SB 1638 Page 5

Establishes uniform standards for:

0 The sourcing of transactions to taxing jurisdictions.

0 The administration of exempt sales.

0 Salesand use tax returns and remittances.

Provides a central, electronic registration system that allows a seller to register to collect and
remit sales and use taxes for al signatory states.

Provides that registration with the central registration system and the collection of sales and
use taxes in the signatory state will not be used as a factor in determining whether the seller
has nexus with a state for any tax.

Provides for reducing the burden of complying with local sales and use taxes through the
following:

0 Restricting variances between the state and local tax bases.

0 Requiring states to administer sales and use taxes levied by local jurisdictionswithin
the state so that sellers collecting and remitting these taxes will not have to register or
file returns with, remit funds to, or be subject to independent audits from local taxing
jurisdictions.

0 Redtricting the frequency of changesin the local sales and use tax rates and setting
effective dates for the application of local jurisdictional boundary changesto local
sales and use taxes.

o Providing notice of changesin local sales and use tax rates and of local changesin the
boundaries of local taxing jurisdictions.

Outlines any monetary allowances that are to be provided by the states to sellers or certified
service providers. The Agreement must allow for ajoint public and private sector study of
the compliance cost on sellers and certified service providers to collect sales and use taxes
for state and local governments under various levels of complexity to be completed by July 1,
2002.

Requires each state to certify compliance with the terms of the Agreement prior to entering
into the Agreemert and to maintain compliance, under the laws of the member state, with all
provisions of the Agreement while a member.

Requires each state to adopt a uniform policy for certified service providers that protects the
privacy of consumers and maintains the confidentiality of tax information.

Provides for the appointment of an advisory council of private sector representatives and an
advisory council of non-member state representatives to consult within the administration of
the Agreement.

Subsection (4) of the Act provides the department with the authority to enter into multi-state
discussions in order to review and/or amend the Agreement. For purposes of such discussions,
Florida shall be represented by no more than four delegates.

Subsection (5) of the Act provides that no provision of the Agreement invalidates or amends any
provisions of the laws of Florida. Implementation of any condition of the Agreement must be by
the action of the state.

Subsection (6) provides that the Agreement is an accord among individual cooperating
sovereigns in furtherance of their governmental functions.
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Subsection (7) provides that implementation of the Agreement binds and inures only to the
benefit of Florida and other member states.

Subsection (8) provides that a certified service provider, asthe seller’ s agent, isliable for sales
and use tax due each member state on all salestransitions it processes for the seller. Absent
misrepresentation, a seller who contracts with a certified service provider is not liable to the state
for sales or use tax due on transactions processed by the certified service provider. A person
that provides a certified automated system is responsible for the proper functioning of that
system and is liable to the state for underpayments of tax attributable to errorsin the functioning
of the certified automated system. A seller that uses a certified automated system remains
responsible and is liable to the state for reporting and remitting tax. A seller that has a
proprietary system for determining the amount of tax due on transactions and has signed an
agreement establishing a performance standard for that system is liable for the failure of the
system to meet the performance standard.

Subsection (9) provides that disclosure of information necessary under this section must be
pursuant to a written agreement between the executive director of the department and the
certified service provider. The certified service provider is bound by the same requirements of
confidentiality as the department.

Subsection (10) provides that on or before January 1 annually, the department must provide
recommendations to the Speaker of the House of Representatives, Minority Leader of the House
of Representatives, President of the Senate, and Minority Leader of the Senate for provisionsto
be adopted for inclusion within the system that are necessary to bring it into compliance with the
Streamlined Sales and Use Tax Agreement.

Section 3. Thisact shall take effect upon becoming alaw.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.
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B. Private Sector Impact:

The adoption of the* Simplified Sales and Use Tax Administration Act” isthe first step
towards adoption of the Streamlined Sales and Use Tax Agreement in Florida, which will
provide retailers with a greatly smplified system of salestax collection. Under the
Agreement, retailers will be able to take advantage of simplified procedures for returns,
audits and exemptions, al administered by the state.

C. Government Sector Impact:

This proposal will allow Floridato participate in the next phase of discussions with other
states for the purpose of developing a multi-state, voluntary, streamlined system for
collection and administration of state and local sales and use taxes. Use taxes should be
easier to collect and remit under the “ Streamline Sales and Use Tax Agreement”.

VI. Technical Deficiencies:

Subsection (4) of s. 213.256, F.S., authorizes the Department of Revenue to enter into multi-state
discussions in order to review and/or amend the Agreement. For purposes of such discussions,
Florida may be represented by up to four delegates. The bill needs amending to designate who
those delegates will be.

VII. Related Issues:
None.

VIII. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




