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HOUSE AMENDMENT
hbd- 032 Bill No. HB 1655

Amendnment No. _ (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

Representative(s) Carke offered the foll ow ng

Amendment to Amendment (325659) (with title amendment)
On page 115, line 5, through page 122, |ine 24,
renove fromthe anendnent: all of said |ines,

and insert in lieu thereof:

Section 36. Subsections (1), (2), and (3) of section
440.38, Florida Statutes, are anended to read:

440.38 Security for conpensation; insurance carriers
and self-insurers.--

(1) Every enployer shall secure the paynent of
conpensation under this chapter

(a) By insuring and keeping insured the paynent of
such conpensation with any stock conpany or nutual conpany or
associ ati on or exchange, authorized to do business in the
st at e;

(b) By furnishing satisfactory proof to the Florida
Self-Insurers Quaranty Association, |Incorporated, created in

s. 440.385, that it has the financial strength necessary to

assure tinely paynment of all current and future clains
1
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i : : Lo oy I :

i ndividually and on behalf of its subsidiary and affiliated
conpani es with enployees in this state and receiving an
aut hori zation fromthe Departnent of |nsurance, ¢hvistor to

pay such conpensation directly. The association shall review

the financial strength of applicants for nenbership, current

nmenbers, and forner nenbers and nake recommendati ons to the

departnent regarding their qualifications to self-insure in
accordance with this act and ss. 440.385 and 440.386. The
departnent shall consult with the association on any
reconmendat i on before taking action. thefoHowngprovistoens:-
1. The association ¢ivi-sioft nay recomend that the

Depart nent of | nsurancer—as—a——conti-ti-on—to—stuch—atthorization,
requi re an sueh enployer to deposit with +A—a—depesitory
destgrated—by the association a qualifying deposit. The
associ ati on shall reconmmend the type and anount of the
qgual i fying security deposit and shall ¢ivisten—etrther—an
i . I I ties I . f I ’

F il w I . o I i I
stbjeect—to—suech—econditions—as—the—di-viston—+ay prescribe

conditions for the qualifying security deposit;which shal

i ncl ude authorization for te the association to call the

gual i fying security deposit ¢ivisiort in the case of default to

seH—any—such—securiti+es——sufHetent t o pay conpensati on awards
and rel ated expenses of the association ef—%e—bffﬁg—Sﬂf%—ﬂpeﬁ

condition to authorization to self-insure, the enpl oyer shal

provi de proof that the enployer has provided for conpetent
personnel with whomto deliver benefits and to provide a safe
wor ki ng environnent. Farther—The enpl oyer éivisten shal

2
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al so provide evidence of regu-tre—such—enptoyer—to—ecarty

reinsurance at levels that will ensure the financial strength

and actuarial soundness of such enployer in accordance with
rul es adopt ed prorutgated by the Departnent of |nsurance
thi—vistort. The Departnent of |nsurance ei-vi-stoeftr nay by rul e
require that, in the event of an individual self-insurer's

i nsol vency, such qualifying security deposits irngdemity—bonds
seetrit+es;-and rei nsurance policies are shalH—be payable to

t he associ ati on Herida—SeH—tnsturers—Graranty—Assoctatiom-
treorporated—created—pursuant—to—s—440-385. Any enpl oyer

securing conpensation in accordance with the provisions of

this paragraph shall be known as a self-insurer and shall be
classed as a carrier of her or his own insurance. Al such
enpl oyers shall, if requested, provide the association an

actuarial report signed by a nenber of the American Acadeny of

Actuaries providing an opinion of the appropriate present

val ue of the reserves for current and future conpensation

clains. If any nmenber or forner nenber of the association

refuses to tinely provide such a report, the association nmay

obtain an order froma circuit court requiring the nenber to

produce such a report and ordering such other relief as the

court determ nes appropriate. The association shall be

entitled to recover all reasonable costs and attorney's fees

in such proceedi ngs.

2. If the enployer fails to maintain the foregoing
requi rements, the association eiwisterr shall recomend to the

Departnent of |nsurance that it revoke the enployer's

authority to self-insure, unless the enployer provides to the

associ ati on divistoen the certified opinion of an i ndependent

actuary who is a nmenber of the Anerican Acadeny Seetety of

Actuaries as to the actuarial present value of the enployer's
3
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determ ned and estimated future conpensation paynents based on
cash reserves, using a 4-percent discount rate, and a
qgqual i fying security deposit equal to 1.5 tines the value so
certified. The enployer shall thereafter annually provide such
a certified opinion until such tine as the enpl oyer neets the
requi rements of subparagraph 1. The qualifying security
deposit shall be adjusted at the tinme of each such annua
report. Upon the failure of the enployer to tinely provide
such opinion or to tinely provide a security deposit in an
anmount equal to 1.5 tines the value certified in the | atest

opi nion, the association shall provide such infornation to the

departnent along with a recomendati on, and the Departnent of

| nsur ance divi-ston shall then revoke an sueh enpl oyer's
authorization to self-insure.—antd—sueh Failure to conply with

this provision shall be deened to constitute an inmediate

serious danger to the public health, safety, or welfare
sufficient to justify the summary suspension of the enployer's
authorization to self-insure pursuant to s. 120. 68.

3. Upon the suspension or revocation of the enployer's
aut hori zation to self-insure, the enployer shall provide to

t he di-visten—antd—to—thettorida—SetH—tnsurers—Gdaranty
associ at i on—tHneorporatet,—ereated—pursuant—to—s—440-385 t he

certified opinion of an independent actuary who is a nenber of
the Anerican Acadeny Seciety of Actuaries of the actuari al
present val ue of the determ ned and estimated future
conpensati on paynents of the enployer for clainms incurred
whil e the nenber exercised the privilege of self-insurance,
using a discount rate of 4 percent. The enployer shall provide
such an opinion at 6-nonth intervals thereafter until such
time as the |latest opinion shows no renaining value of clains.
Wth each such opinion, the enployer shall deposit with the
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associ ati on dgivistoen a qualifying security deposit in an
anount equal to the value certified by the actuary. The
associ ati on has a cause of action against an enpl oyer, and
agai nst any successor of the enployer, who fails to tinely
provi de such opinion or who fails to tinely nmaintain the
required security deposit with the associ ati on ¢i-vi-sioeft. The
associ ation shall recover a judgnent in the anbunt of the
actuarial present value of the determ ned and estimated future
conpensati on paynents of the enployer for clains incurred
whil e the enpl oyer exercised the privilege of self-insurance,
together with attorney's fees. For purposes of this section
t he successor of an enpl oyer nmeans any person, business
entity, or group of persons or business entities, which holds
or acquires legal or beneficial title to the nmagjority of the
assets or the mpjority of the shares of the enpl oyer.

4. A qualifying security deposit shall consist, at the
option of the enployer, of:

a. Surety bonds, in a formand containing such terns
as prescribed by the associ ati on divistoen, issued by a
corporation surety authorized to transact surety business by
t he Departnent of I|nsurance, and whose policyhol ders' and
financial ratings, as reported in AM Best's |nsurance
Reports, Property-Liability, are not less than "A'" and "V"
respectively.

N e o . PN ol
. . . _— I . E hiel . ey e

I I . . I I I .
ant—toan—tnsurance—Corporation—

b.e—- Irrevocable letters of credit in favor of the
associ ati on divist+oen i ssued by financial institutions |ocated
within this state, the deposits of which are insured through
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the Federal Deposit |nsurance Corporation deseribet—n
stb—stbparagraph——b.
- . e . ey . I
backedt et it I r ey . I .
. - . L " | baeked—] I
it I r N .
5. The qualifying security deposit shall be held by

t he associ ati on division—or—by—a—depository—advthorized—by—the
th—vi-stonexcl usively for the benefit of workers' conpensation

claimants. The security shall not be subject to assignnent,
execution, attachment, or any |egal process whatsoever, except
as necessary to guarantee the paynent of conpensation under
this chapter. No surety bond nay be term nated, and no letter
of credit ether—guat-fying—seecurity nay be allowed to expire
Fapse, without 90 days' prior witten notice to the
associ ati on ¢ivisien and the deposit by the self-insuring
enmpl oyer of some other qualifying security deposit of equa
value within 10 business days after such notice. Failure to
provide such witten notice or failure to tinely provide
gual i fying replacenent security after such notice shal
constitute grounds for the association divistenr to call or sue
upon the surety bond, or to act—wth—+espect—to—-other—pledged
. . . I F I
ptrposes—intended—bythis—section—inectuding—the exercise its

of- rights under a letter of credit. Current self-insured

enpl oyers nust conply with this section on or before Decenber

31, 2001, or upon nmaturity of existing security deposits,

whi chever occurs | ater the—sale—of—anysecurity—at—then
preva-Hng—arket—r+ates,—or—the—wtharawal—of—any—funds
representet—by—any—certiiecate—of—deposit—Formngpart—oef—the

gat--ying—securty—depostt. The Departnent of | nsurance
6
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th—vistort may specify by rule the anmbunt of the qualifying
security deposit required prior to authorizing an enployer to
sel f-insure and the anmount of net worth required for an

enpl oyer to qualify for authorization to self-insure;

(c) By entering into a contract with a public utility
under an approved utility-provided self-insurance program as
set forth in s. 624. 46225 44657t in effect as of July 1,
1983. The Departnent of |nsurance divisi+onrr shall adopt rul es
to inplenment this paragraph;

(d) By entering into an interlocal agreenent with
ot her | ocal governnental entities to create a |ocal governnent
pool pursuant to s. 624.4622;

(e) In accordance with s. 440. 135, an enpl oyer, other
than a | ocal governnent unit, nmay el ect coverage under the
Workers' Conpensation Law and retain the benefit of the
excl usiveness of liability provided in s. 440.11 by obtaining
a 24-hour health insurance policy froman authorized property
and casualty insurance carrier or an authorized life and
health insurance carrier, or by participating in a fully or
partially self-insured 24-hour health plan that is established
or maintained by or for two or nore enployers, so long as the
law of this state is not preenpted by the Enpl oyee Retirenent
I ncone Security Act of 1974, Pub. L. No. 93-406, or any
anmendnent to that [aw, which policy or plan nust provide, for
at | east occupational injuries and illnesses, nedical benefits
that are conparable to those required by this chapter. A loca
governnment unit, as a single enployer, in accordance with s.
440. 135, nay participate in the 24-hour health insurance
coverage plan referenced in this paragraph. D sputes and
renedi es arising under policies issued under this section are
governed by the ternms and conditions of the policies and under
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the applicable provisions of the Florida Insurance Code and
rul es adopted under the insurance code and other applicable

| aws of this state. The 24-hour health insurance policy nay
provide for health care by a health nmai ntenance organization
or a preferred provider organization. The prenm um for such
24-hour health insurance policy shall be paid entirely by the
enpl oyer. The 24-hour health insurance policy may use
deducti bl es and coi nsurance provisions that require the

enpl oyee to pay a portion of the actual nedical care received
by the enployee. |If an enployer obtains a 24-hour health

i nsurance policy or self-insured plan to secure paynment of
conpensation as to nedical benefits, the enployer nust also
obtain an insurance policy or policies that provide indemity
benefits as foll ows:

1. If indemity benefits are provided only for
occupational -rel ated disability, such benefits nust be
conparabl e to those required by this chapter

2. If indemity benefits are provided for both
occupational -rel ated and nonoccupational -rel ated disability,
such benefits nust be conparable to those required by this
chapter, except that they nust be based on 60 percent of the
aver age weekly wages.

3. The enployer shall provide for each of its
enpl oyees life insurance with a death benefit of $100, 000.

4. Policies providing coverage under this subsection
nmust use prescribed and acceptable underwiting standards,
forns, and policies approved by the Departnent of |nsurance.
If any insurance policy that provides coverage under this
section is canceled, terninated, or nonrenewed for any reason
the cancellation, term nation, or nonrenewal is ineffective
until the self-insured enployer or insurance carrier or
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carriers notify the dvistorn—and—the Departnent of |nsurance
of the cancellation, term nation, or nonrenewal, and until the
Departnent of |nsurance éivistenr has actually received the
notification. The Departnment of |nsurance divistoen nmust be
notified of replacenent coverage under a workers' conpensation

and enployer's liability insurance policy or plan by the
enpl oyer prior to the effective date of the cancellation
term nati on, or nonrenewal; or

(f) By entering into a contract with an individua
sel f-insurer under an approved indivi dua
sel f-insurer-provided sel f-insurance programas set forth in
S. 624.46225. The Departnent of |nsurance divis+or may adopt
rules to inplenent this subsection.

(2)(a) The Departnent of |nsurance éivisten shal
adopt rul es by which businesses may becone qualified to

provide underwiting clains-adjusting, |oss control, and
saf ety engi neering services to self-insurers.

(b) The Departnent of I|nsurance divis+onr shall adopt
rules requiring self-insurers to file any reports necessary to

fulfill the requirenents of this chapter. Any self-insurer

who fails to file any report as prescribed by the rul es
adopted by the departnent di~vision shall be subject to a civil
penal ty net—to—exceed—$106Ffor—each—such—faiture.

(3) tay—TFhet+Hieense—of any stock conpany orrmutual

(a) tb)r The Departnent of |nsurance ¢ivisionr shal
suspend or revoke any authorization to a self-insurer for
9
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failure to conply with this act or for good cause, as defined
by rule of the departnent eiwistefr. No suspensi on or
revocation shall affect the liability of any self-insurer

al ready incurred.

(b)te)y Violation of s. 440.381 by a self-insurance
fund shall result in the inposition of a fine not to exceed
$1,000 per audit if the self-insurance fund fails to act on
said audits by correcting errors in enployee classification or
accepted applications for coverage where it knew enpl oyee
classifications were incorrect. Such fines shall be |evied by
t he Departnent of |nsurance divistor and deposited into the
Wor kers' Conpensation Administration Trust Fund.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 189, line 6, of the anmendnent, after the
sem col on,

i nsert:
anending s. 440.38, F.S.; transferring
operation of provisions requiring the securing
of paynent of conpensation by enpl oyers from
the Division of Wrkers' Conpensation of the
Departnent of Labor and Enpl oynent Security to
the Florida Self-Insurer's Quaranty
Associ ation, Incorporated, and the Depart nment
of Insurance; revising and clarifying
requi renments and procedures; providing powers
and duties of the association and the
departnents; providing for allocation or
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payrment of state funds to the association for
certain purposes; providing rul emaki ng
aut hority;
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