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By the Conmittee on Crimnal Justice and Senator Laurent

307-1788-01
1 Abill to be entitled
2 An act relating to sex crines; anmending ss.
3 794.011, 796.07, 800.04, 825.1025, 827.071
4 847.001, F.S., relating to sexual battery,
5 prostitution, lewd or |ascivious offenses,
6 sexual performance by a child, and obscene
7 literature and other material; defining the
8 terns "vaginal" and "vagi na" for purposes of
9 | aws defining certain prohibited sexua
10 activities; creating s. 775.251, F.S.; defining
11 the terns "dangerous sexual felony offender”
12 and "felony sexual offense"; creating s.
13 775.252, F.S.; requiring certain offenders
14 convicted of specified felony sexual offenses
15 to be sentenced as dangerous sexual felony
16 of fenders; creating s. 775.253, F.S.; requiring
17 the court, prior to acceptance of a plea, to
18 advi se a defendant convicted of a felony sexua
19 of fense of sentencing as a dangerous sexua
20 felony offender; creating s. 775.254, F.S.
21 establ i shing a separate proceeding for
22 det erm ni ng whether an offender is a dangerous
23 sexual felony offender; setting forth
24 procedures and indicating what evidence may be
25 consi dered; authorizing direct appeal of
26 sentence; identifying factors used for making a
27 deterni nati on of whether an offender is a
28 dangerous sexual felony offender; creating s.
29 775. 255, F.S.; providing penalties; providing
30 that the determnmination that an of fender is not
31 a dangerous sexual felony offender does not
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preclude a future determ nation that the

of fender is a sexually violent predator under
ch. 394, F.S.; creating s. 775.256, F.S.
providing for rel ease of otherw se confidenti al
records to a state attorney or state experts
for use in deternining whether the offender is
a dangerous sexual felony offender; providing
ef fective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present paragraphs (i) and (j) of
subsection (1) of section 794.011, Florida Statutes, are
redesi gnated as paragraphs (j) and (k), respectively, and a
new paragraph (i) is added to that subsection, to read:

794.011 Sexual battery.--

(1) As used in this chapter

(i) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.

Section 2. Paragraph (e) is added to subsection (1) of
section 796.07, Florida Statutes, to read:

796.07 Prohibiting prostitution, etc.; evidence;
penal ties; definitions.--

(1) As used in this section

(e) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.

Section 3. Paragraph (e) is added to subsection (1) of
section 800.04, Florida Statutes, to read:
800.04 Lewd or |ascivious offenses comitted upon or
in the presence of persons less than 16 years of age.--
(1) DEFINITIONS.--As used in this section
2
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(e) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.
Section 4. Subsection (1) of section 825.1025, Florida
Statutes, is anended to read:

825. 1025 Lewd or | ascivious offenses comitted upon or
in the presence of an elderly person or disabled adult.--
(1) As used in this section, the term
(a) "Sexual activity" neans the oral, anal, or vagina
penetration by, or union with, the sexual organ of another or
the anal or vagi nal penetration of another by any other
obj ect; however, sexual activity does not include an act done
for a bona fide nedical purpose.
(b) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.

Section 5. Paragraph (j) is added to subsection (1) of
section 827.071, Florida Statutes, to read:

827.071 Sexual perfornmance by a child; penalties.--

(1) As used in this section, the followi ng definitions
shal | apply:

(j) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.

Section 6. Subsection (14) is added to section
847.001, Florida Statutes, to read:

847.001 Definitions.--Wen used in this chapter

(14) "Vaginal" or "vagina" refers to the internal or

external parts of the sexual organ of a fenmle.

Section 7. Effective upon beconing |aw, section
775.251, Florida Statutes, is created to read:

775.251 Definitions.--As used in ss. 775.251-775. 256,
the term
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(1) "Dangerous sexual felony offender" neans a person

who is convicted of a felony sexual offense and who has been

determined by a jury or the court as being likely to comit

one or nore future felony sexual offenses, and based on that

likelihood, would present a threat to others if rel eased from

prison within the foreseeable future

(2) "Felony sexual offense" neans any of the foll ow ng

fel oni es:

(a) Murder of a human bei ng while engaged i n sexua
battery in violation of s. 782.04(1)(a)?2.

(b) Kidnapping of a child under the age of 13 and, in

the course of that offense, conmitting:

1. Sexual battery; or

2. Lewd, lascivious, or indecent assault or act upon

or in the presence of the child;

(c) False inprisonnent upon a child under the age of

13 and, in the course of that offense, comitting:

1. Sexual battery; or

2. Lewd, lascivious, or indecent assault or act upon

or in the presence of the child;
(d) Sexual battery in violation of s. 794.011
(e) Lewd, lascivious, or indecent assault or act upon

or in the presence of a child in violation of s. 800. 04;

(f) Attenpt, crinminal solicitation, or conspiracy to

commt any offense described in this subsection, if the

attenpt, crimnal solicitation, or conspiracy is a fel ony

of fense; or
(g0 A felony offense in effect at any tine on or after

the date this section takes effect which is conparable to any

of fense under paragraphs (a)-(f).

4

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 1666
307-17

i
1788-01

1 Section 8. Effective upon beconing |aw, section

2| 775.252, Florida Statutes, is created to read:

3 775.252 Alternative sentencing.--In accordance with

4] ss. 775.253, 775.254, and 775. 255, after a person's conviction
5] of, adjudication of guilt for, or plea of guilty or nolo

6 | contendere to a felony sexual offense, the circuit court

7 | having jurisdiction, upon notion of the state attorney or upon
8| the court's own notion, shall, if any sentence otherwi se

9| provided by lawis |l ess than 25 years in state prison

10 | sentence the person as a dangerous sexual felony offender

11| This section shall not apply in any case in which an of fender
12 | nust be sentenced to a nandatory termof inprisonnment of 25
13| years in state prison or longer, or in which the offender nust
14 | be sentenced to death.

15 Section 9. Effective upon beconing |aw, section

16 | 775.253, Florida Statutes, is created to read:

17 775.253 Plea requirenents.--Prior to acceptance of a
18 | plea of guilty or nolo contendere to a fel ony sexual offense,
19 | the court shall advise the defendant that he or she nay be

20 | sentenced as provided in s. 775. 255,

21 Section 10. Effective upon becom ng |aw, section

22| 775.254, Florida Statutes, is created to read:

23 775. 254 Procedures, evidence, appeals of dangerous

24 | sexual felony offenders.--The procedure for determnining

25 | whether a defendant is a dangerous sexual felony offender

26 | shall be as foll ows:

27 (1) Upon a defendant's conviction of, adjudication of
28 | guilt for, or plea of guilty or nolo contendere to a fel ony
29 | sexual offense, the court shall conduct a separate sentencing
30 | proceeding to deternine whether the defendant is a dangerous
31| sexual felony offender. If the court or the jury finds the
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defendant to be a dangerous sexual felony offender, the court

shal |l sentence the defendant to a mininmumterm of inprisonnent

of not less than 25 years and not nore than a term of

i mprisonnent for life, as authorized by s. 775. 255.

(2) The proceeding shall be conducted by the trial

judge before the trial jury as soon as practicable. If,

t hrough inpossibility or inability, the trial jury is unable

to reconvene for a hearing on the issue, having deternined the

guilt of the defendant, the trial judge may summon speci al

jurors as provided in chapter 913 to deternine the i ssue of

the inposition of the penalty. If the jury trial has been

wai ved, or if the defendant pleaded guilty, the deternination

proceedi ng shall be conducted before a jury inpaneled for that

pur pose unl ess wai ved by the defendant. In the proceeding,

evi dence may be presented as to any matter that the court

deens relevant to the nature of the crinme and the character of

t he defendant, including previous fel ony sexual offenses

commtted by the defendant, which shall be considered by the

jury or the court. Any such evidence that the court deens to

have probative value nmay be received, regardless of its

admi ssibility under the exclusionary rul es of evidence,

provided that the defendant is accorded a fair opportunity to

rebut any hearsay statenents. However, this subsection shal

not be construed to authorize the introduction of any evidence

secured in violation of the Constitution of the United States

or the State Constitution. The state and the defendant or the

defendant's counsel shall be permitted to present argunent for

or against a deternination that the defendant is a dangerous

sexual felony offender.
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1 (3) Al evidence presented shall be presented in open
2| court with full rights of confrontation, cross-exanination

3| and representati on by counsel

4 (4) Each of the findings required as the basis for

5| such sentence shall be found to exist by a preponderance of
6 | the evidence. A person sentenced as a dangerous sexual fel ony
7 | offender under s. 775.255 has the right of direct appeal

8 (5) In the deternination hearing, the jury or the

9| court shall consider factors pertaining to the issue of

10 | whether the defendant is likely to comit one or nore future
11| felony sexual offenses and, based on that |ikelihood, would
12 | present a threat to others if released fromprison within the
13 | foreseeable future

14 (6) The jury or the court shall, at a m ni mum

15| consider the following factors, and the jury shall be

16 | instructed to consider the follow ng factors:

17 (a) \Whether before committing the fel ony sexua

18 | of fense, the defendant was unknown to the victim

19 (b) \Whether the defendant becane known to the victim
20 | for purposes of conmitting a fel ony sexual offense.

21 (c) \VWhether the prior record includes any convictions
22 | for any fel ony sexual offense.

23 (d) Whether the prior record indicates a pattern of
24 | escalating crimnality.

25 (e) The length and severity of the offender's prior
26 | record

27 (f) VWhether in the defendant's prior record the

28 | defendant conmitted a fel ony sexual offense involving a victim
29 | who was previously unknown to the defendant.

30 (g) Whether in the defendant's prior record, the

31| defendant conmitted a fel ony sexual offense in which the

.
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def endant becane known to the victimfor purposes of

commtting the offense.

(7) Neither the state nor the defense is precluded

from providing expert testinony for the jury's consideration.

(8) The jury, through eval uati on of one or nore of the

factors listed in this section or in considerati on of other

factors presented by the state, nay reach a deternination that

the defendant is a dangerous sexual felony offender. The jury

determ nation that a defendant is a dangerous sexual felony

of fender nust be unani nous.

Section 11. Effective upon becom ng |aw, section
775.255, Florida Statutes, is created to read:
775. 255 Sentencing of dangerous sexual felony

of fenders. - -

(1) The court shall sentence the defendant as a

dangerous sexual felony offender if the jury or court

determ nes that the defendant is likely to conmit one or nore

future fel ony sexual offenses and, based on that |ikelihood,

woul d present a threat to others if released in the

foreseeabl e future. Notwithstanding the provisions of s.

775.082, the dangerous sexual felony offender shall be

sentenced to a mnimumtermof inprisonnent of not |ess than

25 years and not nore than a termof life inprisonnent. The

court may not sentence the defendant to a termof inprisonnent

of less than 25 years, notwi thstandi ng any other provision of

| aw. The court shall not inpose a sentence under this section

if the defendant is convicted of a capital offense defined in
chapter 921.
(2) If the jury or the court determ nes that the

defendant is not a dangerous sexual felony offender, the

def endant shall be sentenced as otherw se provided by | aw,
8
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1| including any nmandatory term of inprisonnent as ot herw se

2 | provided.

3 (3) A deternmination by the court or the jury that a
4 | person is not a dangerous sexual felony offender does not

5] preclude a future determ nation that the defendant is a

6| sexually violent predator as provided in part V of chapter

7| 394.

8 Section 12. Effective upon becom ng |aw, section

9| 775.256, Florida Statutes, is created to read:

10 775.256 Rel ease of records.--In order to protect the
11| public, relevant information and records that are otherw se
12 | confidential or privileged shall be released to the state
13 | attorney or experts testifying for the state for purposes of
14 | evaluating a defendant to deternm ne whether the defendant is a
15 | dangerous sexual felony offender. Such infornmation does not
16 | lose its confidential status due to its rel ease under this
17 | secti on.

18 Section 13. Except as otherw se expressly provided in
19 | this act, this act shall take effect July 1, 2001.

20
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 1666

3

4] - Def i nes "dangerous sexual felony offender" and "fel ony

c sexual offense."

- Requi res certain defendants convicted of a felony sexua

6 of fense to be sentenced as dangerous sexual feIonY
of fenders,  subject to a separate hearing to make fhat

7 determ nation

81 - Sets forth procedures and, evidence that may be
considered at this determ nation hearlnﬂ as well as

9 factors relevant to the determ nation that a defendant

10 i s a dangerous sexual felony offender

11| Provi des that sentencing is subject to direct appeal

- Provi des that a dangerous sexual felony offender shal

12 be sentenced to a mininumtermof inprisonnment of not
| ess than 25 years and not nore than a term of

13 i mprisonnent tor life.

14 ] - Provides for the rel ease of otherw se confidenti al
records to the state attorney and state experts to

15 determine if a defendant is a dangerous sexual felony
of f ender.
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