Fl ori da House of Representatives - 2001 HB 1749

By the Fiscal Responsibility Council and Representative
Johnson

1 Abill to be entitled
2 An act relating to the Florida Bl ack Business
3 | nvest nent Board; anending s. 288.707, F.S.
4 providing that the board shall be a
5 not-for-profit corporation and not an entity of
6 state governnent; revising provisions relating
7 to appoi ntnrent of board nenbers and officers,
8 conpensation of board nenbers, the executive
9 di rector, and enpl oyees, and financi al
10 di scl osure by board nenbers; providing for
11 board neetings; anending s. 288.708, F.S.
12 revising provisions relating to appoi ntnent of
13 t he executive director; providing for
14 del egation of powers and responsibilities to
15 the executive director; providing the board's
16 responsibilities regardi ng use of funds;
17 provi di ng requi renents regardi ng enpl oyees
18 conpensation; anmending s. 288.709, F.S.
19 renovi ng references to board rul enaki ng;
20 anending s. 288.7091, F.S.; revising provisions
21 relating to duties of the board regarding
22 devel opi ng nenoranda of understanding with
23 certain entities and increasing the nunber of
24 bl ack business enterprises in construction
25 projects; creating s. 288.7092, F.S.; providing
26 i ntent regarding operation of the board and
27 return on investnent; defining the state's
28 operating investnent in the board; directing
29 the board to adopt an annual operating budget;
30 providing requirenents regarding private sector
31 support; providing requirenents regardi ng board
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conpliance with perfornmance neasures; providing
for a report; requiring that the board hire a
private accounting firmand providing its
duties; anending ss. 288.711 and 288. 712, F.S.
conform ng | anguage; anending s. 288.714, F.S.
revising the persons to whomthe board's annua
report is subnmitted; clarifying references to
ss. 288.707-288.714, F.S., in said provisions;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (3) of section 288. 707,
Fl ori da Statutes, are anended to read

288. 707 Florida Bl ack Busi ness |nvestnment Board.--

(2) For the purposes of ss. 288.707-288. 714 921+
chapter—85-—104—taws—of—torida:

(a) "Black business enterprise" neans any busi ness

concern which is organi zed to engage in comerci al
transactions and which is at |east 51 percent owned by one or
nore bl ack Anmericans as defined in s. 288.703 and whose
managenent and daily operations are controlled by such

per sons.

(b) "Black business investnent corporation" neans a
subsidiary of a financial institution or a consortium of
financial institutions investing in, or |ending to, black
busi ness enterpri ses.

(c) "Consortiunm neans two or nore financial
institutions which jointly negotiate and agree to provide
assi stance to bl ack business enterprises as provided in ss.

288. 707- 288. 714 9-—2t—~chapter—85-—104—taws—of—torida.
2
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(3) There is hereby created a not-for-profit
cor por at i on wthin—the—cfH+ece—of—Fourism—Trade—antd—Econom—c
Pevetoprent—a—body—poetitiec—and—corporate to be known as the

Fl ori da Bl ack Busi ness | nvest nent Board, hereinafter referred

to as the "board, =" which shall be registered, incorporated,

organi zed, and operated in conpliance with chapter 617 and

which shall not be a unit or entity of state governnent. Fhe

(a) The board shall consist of seven nenbers appointed
by the CGovernor subjeet—to—conttrratonby—the—Senate, six of
whom shal | be experienced in investnent finance and busi ness
devel opnent, one of whom nust be a nenber of a bl ack business
i nvestnent corporation. The chair of the Florida Devel opnent
Fi nance Corporation, created pursuant to s. 288.9604, shall be
an ex officio nmenber of the board.

(b) Menbers appointed by the Governor shall serve
terns of 4 years, except that in nmaking the initial
appoi ntnents, the Governor shall appoint one nenber to serve
for atermof 1 year, two nenbers to serve for ternms of 2
years, two nenbers to serve for terns of 3 years, and two
nmenbers to serve for terns of 4 years.

(c) Any person appointed to fill a vacancy on the
board shall be appointed in a |like nmanner and shall serve for
only the unexpired term Any nenber shall be eligible for
r eappoi nt nent .

(d) The CGovernor shall appoint the chairperson who
shal |l be a nenber of the board and shall serve at the pl easure

of the Governor. The board shall annually elect one of its
3
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1| menbers as vice chairperson and shall designate a

2 | secretary-treasurer who need not be a nenber of the board.

3| The secretary-treasurer shall keep a record of the proceedi ngs
4| of the board and shall be the custodian of all books,

5| docunents, and papers filed with the board, of the minute

6 | books of the board, and of its official seal. Armajority—of
7 | the—rwenbers—of—theboeard—shaH—constitute—aguorum

8 (e) The board shall neet at |east four tines each

9| year, upon the call of the chairperson, the vice chairperson
10| or at the request of a mpjority of the nenbership. A majority
11| of the total nunber of all nenbers fixed by paragraph (a)

12 | shall constitute a quorum The board nay take official action
13| by a majority vote of the nenbers present at any neeting at
14 | which a quorumis present.

15 (f) ey Menbers of the board shall serve without

16 | conpensation, but nenbers, the executive director of the

17 | board, and other board enpl oyees nmay be rei nbursed for al

18 | reasonabl e, necessary, and actual expenses as determ ned by
19 | t he board shaH—be—reinbursed{tor—per—diemantd—travel—expenses
20 | irracecordance—wi-th—s—112-606%

21 (9g) tH)> Each nenber of the board who is not otherw se

22 | required to file financial disclosure pursuant to s. 8, Art.
23|11 of the State Constitution or s. 112.3144 shall file fuH-
24 | angd—pubH—¢ disclosure of financial interests pursuant to s.
25| 112. 3145 at—the—tirwes—andptaces—antd—+n—the—Ssare—anner

26 | regui+retd—of—eleected—consti-tutionat—offHecers—under—s—8,—Art—
27 ey . . I I e . _ g
28 | Art—H—of—the—State—Constitution

29 Section 2. Section 288.708, Florida Statutes, is

30 | anended to read:

31 288. 708 Executive director; enployees.--

4
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(1) The executive director of the board, who nmay al so
be designated as secretary-treasurer, shall be appointed by
t he chai rperson of the board and shall serve at the pleasure

of the chairperson. The board shall establish and adjust the

conpensation of the executive director. The executive director

shal |l be the chief administrative and operational officer of
the board and shall direct and supervise adnministrative
affairs and the general nanagenent of the board. The board may

del egate to its executive director those powers and

responsibilities it deens appropriate, except for appointnment

of the executive director. The executive director:

(a) May contract with or enploy legal and technica
experts and such ot her enpl oyees, pernmanent and tenporary, as
shal | be authorized by the board;

(b) Shall attend neetings of the board; and

(c) Shall cause copies to be made of all minutes and
ot her records and docunents of the board and shall certify
that such copies are true copies. Al persons dealing with
the board may rely upon such certification

(2) The board and its officers shall be responsible

for the prudent use of all public and private funds and shal

ensure that the use of such funds is in accordance with al

applicable |l aws, bylaws, or contractual requirenents. No

enpl oyee of the board shall receive conpensation for

enpl oynent whi ch exceeds the salary paid to the Governor

unl ess the board and the enpl oyee have executed a contract

that prescribes specific, neasurable perfornmance outcones for

t he enpl oyee, the satisfaction of which provides the basis for

the award of incentive paynents that increase the enpl oyee's

total conpensation to a |l evel above the salary paid to the

Gover nor . Fhe—executive—director—antd—atH—enptoyees—oef—the
5
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board—shaH—be—exenpt—F+romtheprovisrons—of——part—++—of
chapter—1106,—and—the—executive—director—shatH—be—subject—to
the—provisrons—of—part—+V—of—chapter—3116-

Section 3. Section 288.709, Florida Statutes, is
amended to read:

288.709 Powers of the Florida Bl ack Busi ness
| nvest nent Board. --The board shall have all the powers
necessary or convenient to carry out and effectuate the
pur poses and provisions of ss. 288.707-288. 714 921 —chapter
85—164—taws—of—Ftori+da, including, but not linted to, the
power to:

(1) Adopt bylaws for the regulation of its affairs and

t he conduct of its business ant—adopt—rutes—pursvant—to—5s—
126-536(1)—and—126-54 to i npl enent the provisions of |aw

conferring duties upon it. However, any proposed byl aws rutes
affecting the operation or administration or financial

wel | -bei ng of any of the black business investnent
corporations nmust first be revi ewed approved by a majority of
t he bl ack business investnment corporations.

(2) Adopt an official seal

(3) Sue and be sued in its own nane.

(4) Make and execute contracts and ot her instrunents
necessary or convenient for the exercise of its power and
functi ons.

(5) Acquire, hold, and di spose of personal property
for its corporate purposes.

(6) Enter into agreenents or other transactions with
any federal, state, or |ocal agency.

(7) Encourage financial institutions to participate in
consortia for the purpose of investing in black business
enterpri ses.
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(8) Ensure that funds available to the board for

purposes set forth in ss. 288.707-288. 714 921 —chapter
85164 —taws—of—FHorida—are di sbursed on a statew de basis

and are not concentrated in one geographical area.

(9) Acquire real property or any interest therein, by
purchase or forecl osure, where such acquisition is necessary
or appropriate to protect or secure any investment or loan in
which the board has an interest; to sell, transfer, and convey
any such property to a buyer without regard to the provisions
of chapters 253 and 270; and, in the event that such sale,
transfer, or conveyance cannot be effected with reasonable
pronptness or at a reasonable price, to | ease such property
for occupancy by eligible persons.

(10) Invest any funds held in reserves or sinking
funds, or any funds not required for inmedi ate di sbursenent,
in such investnents as may be authorized for trust funds under
s. 215.47; provided, such investnents will be made on behal f
of the board by the Ofice of State Treasurer or by another
trustee appointed for that purpose.

(11) Appear inits own behal f before boards,
conmi ssi ons, departnments, or other agencies of nunicipal,
county, state, or federal governnent.

(12) Procure insurance or require bond agai nst any
| oss in connection with its property in such anmobunts and from
such insurers as may be necessary or desirable.

(13) Receive and accept fromany federal, state, or
| ocal agency grants, |oans, or advances for, or in aid of, the

pur poses of ss. 288.707-288. 714 921 —chapter—85-104—taws——of

Fror+da, and to receive and accept contributions from any

source of either noney, property, labor, or other things of
val ue, to be held, used, and applied for said purposes.
7
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(14) Create, issue, and buy and sell stock, evidences
of indebtedness, and other capital participation instrunents;
to hold such stock, evidences of indebtedness, and capita
participation instrunents; and to underwite the creation of a
capital market for these securities in a nanner designed to
enhance devel oprment of capital ownership in the target group

(15) Provide and pay for such advisory services and
techni cal assistance as nmay be necessary or desirable to carry
out the purposes of this act.

(16) Engage in special prograns to enhance the
devel opnent of black business enterprises as authorized by
this act.

(17) Pronote bl ack ownership of financial institutions
in Florida.

(18) Take, hold, and inprove property, including rea
property.

(19) Do any and all things necessary or convenient to
carry out the purposes of, and exercise the powers given and

granted in, ss. 288.707-288. 714 921 —chapter—85-104—tLawns—of
Forida, and exercise any other powers, rights, or

responsibilities of a corporation.

Section 4. Subsections (5) and (6) of section
288.7091, Florida Statutes, are anended to read:

288.7091 Duties of the Florida Black Business
I nvest nent Board.--The Florida Bl ack Business |nvestnent Board
shal | :

(5) Devel op nenoranda of understanding with the

Depart nents of taber—antd—Enrptoyrent—Secur+ty;-Educati on

Transportation, Community Affairs,and Managenent Services, as

wel | as the Agency for Wrkforce | nnovation and the State

8
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Board of Regents, detailing efforts of common interest and
col | aborations to expand bl ack busi ness devel opnent;

(6) Intensify efforts to increase the nunber of
franchi ses owned by bl ack busi nesses or the bl ack busi ness

enterprises in construction and construction-rel ated projects,
focusing on federal, state, and | ocal governnent financed
construction projects; and

Section 5. Section 288.7092, Florida Statutes, is
created to read

288.7092 Return on investnment fromactivities of the

board. - -
(1) The public funds appropriated each year for the

operation of the board are invested in this public-private

partnership to enhance bl ack busi ness ownershi p and

investnents in Florida. This policy shall be the Legislature's

priority considerati on when reviewing the return on investnent
for the board.
(2) It is also the intent of the Legislature that the

board coordinate its operations with | ocal econonic

devel opnent organi zations to naxinize the state and | oca

return on investnent to create jobs for Floridians.

(3) It is further the intent of the Legislature to

nmaxi ni ze private sector support in operating the board as an

endor senent of its value and as an enhancenent of its efforts.

(4)(a) The state's operating investnent in the board

is the budget contracted by the Ofice of Tourism Trade, and

Econoni c Devel opment to the board, less funding that is

directed by the Legislature to be subcontracted to a specific

reci pi ent.
(b) The board shall adopt for each upconing fisca

year an operating budget for the organi zation that specifies
9
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the i ntended uses of the state's operating investnent, other

sources of income, and a plan for securing private sector

support to the board. Each fiscal year, private sector support

to the board shall equal no |l ess than 100 percent of the

state's investnent. The board shall set as a primary goal to

becone self-sufficient fromstate funding.

(5) Private sector support in operating the board

i ncl udes:
(a) Cash given directly to the board for its operating

budget .
(b) Cash jointly raised by the board and a | oca

econom ¢ devel opnent organi zation, a group of such

organi zations, or a statew de busi ness organi zation that

supports col |l aborative projects.

(c) Cash generated by products or services of the

boar d.
(d) In-kind contributions directly to the board,

i ncludi ng private sector equi pment contributed as part of

techni cal assi stance; goods and services, including tine

donated by |loan officers, advertising or nmarketing support,

and itens used to pronpte the board; business expenditures;

busi ness servi ces provided; business support; and other

busi ness contri butions that augnent the operations, program

activities, or assets of the board, including, but not limted

to, an individual's tine and expertise, sponsored

publications, private sector staff services, paynent for

advertising placenents, sponsorship of events, sponsored or

joint research, discounts on | eases or purchases, nission or

program sponsorshi p, and copaynents, stock, warrants,

royalties, or other private resources dedicated to the board.

10
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1 (6) The board shall fully conply with the performance
2 | neasures, standards, and sanctions in its contracts with the
3| Ofice of Tourism Trade, and Econom c Devel opnent. The office
4 | shall ensure, to the naxi num extent possible, that the

5| contract perfornance neasures are consistent with perfornmance
6 | neasures that the office is required to devel op and track

7 | under performance-based program budgeti ng.

8 (7) As part of the annual report required under s.

9] 288.714, the board shall provide the Legislature with

10| information quantifying the public's return on investnent.

11 (8) The board, in consultation with the Ofice of

12 | Program Pol i cy Anal ysis and Governnent Accountability, shal
13| hire a private accounting firmto devel op the nethodol ogy for
14 | establishing and reporting return on i nvestnent and in-Kkind
15| contributions as described in this section. The Ofice of

16 | Program Pol i cy Anal ysis and Governnent Accountability shal

17 | review and of fer feedback on the nethodol ogy before it is

18 | i npl enented. The private accounting firmshall certify whether
19 | the applicable statements in the annual report conply with

20| this section.

21 Section 6. Subsections (1) and (4) of section 288.711
22| Florida Statutes, are anended to read:

23 288.711 Florida Investnment Incentive Trust Fund.--

24 (1) There is hereby created the Florida |Investnent

25| I ncentive Trust Fund from which noney nmay be drawn for

26 | investnents or |oans, as authorized by this section, to

27 | encourage the devel opnent of appropriate financial nechanisns
28| in the private sector to capitalize and assist in the

29 | devel opnent of bl ack business enterprises. Al incone earned
30| by investnents of the fund shall be deposited in the fund for
31| carrying out the purposes of ss. 288.707-288. 714 921 —chapter

11
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85104 —taws—of—Ftorida. Adnministrative costs of the program
shal | be appropriated in a | unp-sum appropriation fromthe
fund created herein and shall be provided in the Genera
Appropri ations Act.

(4) Al loans and investnents, and any incone rel ated
thereto, shall be used to carry out the public purpose of ss.

288. 707- 288. 714 92t —~chapter—85-—104—taws—of—Ftori+da, which

is to devel op bl ack business enterprises. This is not neant

to preclude a reasonable profit for the participating bl ack
busi ness investnent corporation or for return of equity
devel oped to the state and participating financi al
institutions upon any distribution of the assets or excess
i ncone of the investnent corporation

Section 7. Paragraph (b) of subsection (3) and
par agraph (b) of subsection (4) of section 288.712, Florida
Statutes, are anended to read

288.712 Florida guarantor funds.--

(3)

(b) For purposes of this section, the board may
utilize the Black Contractors Bond Trust Fund in the State
Treasury, consisting of noneys deposited or credited to the
Bl ack Contractors Bond Trust Fund pursuant to appropriation
made by |aw, any grants, gifts, and contributions received

pursuant to ss. 288.707-288. 714 921 —chapter—85-104—taws——of

Frorida; all noneys recovered follow ng defaults; and any

ot her noneys obtained by the board for this purpose. The fund
shal | be administered by the board in trust for the purposes
of this section and shall at no tinme be part of general public
funds under the followi ng procedures:
1. The board is authorized to post or pledge the
assets of the Black Contractors Bond Trust Fund as collatera
12
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1| in anmobunts necessary to secure the issuance of bid bonds and
2 | construction contract bonds to black business enterprises.

3| The board shall establish a premumto be charged to the bl ack
4 | business enterprise for which the assets have been so posted
5| or pledged, pursuant to generally accepted actuari al

6 | principles, and shall establish such rules as nay otherw se be
7 | necessary to carry out the purposes of this section

8 2. Any clains against the state arising fromdefaults
9| shall be payable fromthe Black Contractors Bond Trust Fund.
10 3. Nothing in this subsection shall be construed to
11 | prohibit or restrict the board fromentering into a joint

12 | venture or other contractual agreenent with a private insurer
13| or toinvest in a private entity to handle all or part of a
14 | black contractors bonding program credit program or both for
15| bl ack business enterprises. Such investnents or joint venture
16 | shall be nmade under conditions required by |aw and as the

17 | board may, fromtine to tine, require and may take any of the
18 | fornms described in s. 288.711(2) and (3). The board is

19 | aut hori zed and encouraged to contract with a regul ated surety
20 | conpany to conduct a surety bond program for black business
21 | enterprises. Mneys fromthe Bl ack Contractors Bond Trust

22 | Fund may be used for these purposes.

23 (4)

24 (b) If the board chooses to establish a |oan guaranty
25| program it shall utilize the Black Busi ness Loan Guaranty

26 | Trust Fund in the State Treasury, consisting of noneys

27 | deposited or credited to the Black Busi ness Loan Guaranty

28 | Trust Fund pursuant to appropriation nade by |aw, any grants,
29 | gifts, and contributions received pursuant to ss.

30 | 288. 707- 288. 714 9-21,—chapter—85-104—taws—of—Ftorida; al

31 | noneys recovered followi ng defaults; and any other npneys

13
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obtai ned by the board for this purpose. The Black Busi ness
Loan Guaranty Trust Fund shall be admninistered by the board in
trust for the purposes of this section and shall at no tine be
part of general public funds under the foll owi ng procedures:

1. The board shall utilize the Black Busi ness Loan
Quaranty Program Admi nistrative and Loss Reserve Fund in the
State Treasury, consisting of all preniuns charged and
collected in accordance with this section and any i ncone
earned fromthe noneys in the account. All expenses of the
board in carrying out the purposes of this subsection shall be
paid fromthe Black Busi ness Loan Guaranty Program
Adm ni strative and Loss Reserve Fund. Any noneys to the
credit of the Black Business Loan Quaranty Program
Admini strative and Loss Reserve Fund in excess of the anount
necessary to fund the board's activity shall be held as a | oss
reserve to pay clains arising fromdefaults on | oans
underwitten in accordance with this section

2. Any clains against the state arising fromdefaults
shal | be payable initially fromthe Bl ack Busi ness Loan
Quaranty Program Admi nistrative and Loss Reserve Fund and,
secondarily, fromthe Black Busi ness Loan Guaranty Trust Fund.

3. The board as | oan guarantor may exercise all rights
and powers of a conpany authorized by the Departnent of
| nsurance to guarantee | oans but shall not be subject to any
requi rements of an insurance conpany under the Florida
| nsurance Code, nor to any rules of the Departnent of
| nsurance; however, the board shall refer to the insurance
code and rul es thereunder when designing and adm ni stering
such program The board shall follow sound actuari al
princi ples when adm nistering this program The board shal

14
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establish a premumfor the |oan guaranty and such rul es as
may be necessary to carry out the purposes of this section

4. The board nmay guarantee no nore than 20 percent of
the principal of a loan to a black business enterpri se.

Section 8. Section 288.714, Florida Statutes, is
amended to read:

288. 714 Annual report.--By March 31 of each year the
board shall submt to the Governor, the President of the
Senate, the Speaker of the House of Representatives, the
di rector of the Agency for Wrkforce Innovation, and the

director of the Ofice of Tourism Trade, and Econom c

Devel opnent ant—the—seeretary—of—thebepartrnent—of—tLabor—and

Enptoyrent—Secur+ty a conplete and detailed report setting
forth:

(1) Operations and acconplishnments of the board;

(2) The nunber of black business enterprises which
partici pated during the past year in prograns established or
admi ni stered by the board;

(3) The nunber of black business enterprises receiving
assi stance fromthe board and the manner in which the
assi st ance was received;

(4) The status of black business enterprises which
participated in prograns established or adninistered by the
boar d;

(5) The total nunber of jobs represented by bl ack
busi ness enterprises participating in prograns established or
admi ni stered by the board;

(6) Receipts and expenditures of the board during its
nost recent fiscal year in accordance with the categories or
classifications established by the board for its operating and
capital accounts;
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1 (7) Assets and liabilities of the board at the end of
2|its nost recent fiscal year and the status of its trust funds;
3| and
4 (8) A schedule of |ocal bonds outstanding authorized
5] by the board and capital participation instrunents issued by
6 | the board for the year and the total to date.
7 Section 9. This act shall take effect July 1, 2001
8
9 EE IR I b S b b I S S b S I S b b S I b S S b S
10 HOUSE SUMVARY
11 . . .
Provi des that the Florida Bl ack Busi ness | nvestnment Board
12 shall be a not-for-profit corporation and not_an entity
of state government. Revises provisions relating to .
13 aPp0|ntnent of board nenbers_and officers, conpénsation
of board nenbers, the executive director, and enpl oyees,
14 and financial disclosure by board nenbers. Provides for
board neetings. Revises provisions relating to,
15 apP0|ntnent of the executive director and provides for
del egation of powers and responsibilities to the = = .
16 execltive director. Provides the board's responsibilities
regardi ng use of funds. Provides requirenents regarding
17 enpl oyeeS' conpensation. Revises provisions relafing to
duti es of the board regardi ng devel opi ng. nenor anda of
18 understanding with cerfain entities and’i ncreasing the
nunber of black business enterprises in construction
19 rojects. Provides intent regardlnP_operatlon of the
oard and return on investnent. Defines the state's
20 operating investnent in the board. Directs the board to
adopt an annual operating budget. Provides requirenents
21 re?ardln private sector su%port and board conpliance
wi th performance neasures. Requires that the board hire a
22 Prlva e accounting firmand provides its duties. Revises
he persons to whomthe board' s annual report is
23 submtted
24
25
26
27
28
29
30
31
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