Fl ori da House of Representatives - 2001 HB 1751
By the Fiscal Responsibility Council and Representative

Dockery
1 Abill to be entitled
2 An act relating to tel enmarketing; repealing ss.
3 501. 605, 501.606, 501.607, 501.608, 501.609,
4 501. 612, 501.622, and 501.626, F.S., to renove
5 all provisions of the Florida Tel emarketi ng Act
6 relating to |icensure and regul ati on of
7 commerci al tel ephone sellers and sal espersons
8 by the Departnent of Agriculture and Consuner
9 Servi ces; anending ss. 501.603, 501.604,
10 501. 611, 501.613, 501.614, 501.615, 501.616,
11 501. 618, 501.619, 501.621, and 501.623, F.S.
12 to provide for enforcenent of conmerci al
13 t el ephone solicitation by the state attorneys,
14 to conform repealing s. 205.1973, F.S.
15 relating to the issuance or renewal of |oca
16 occupational licenses to tel emarketing
17 busi nesses, to conform providing an effective
18 dat e.
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Sections 501.605, 501.606, 501.607
23 | 501.608, 501.609, 501.612, 501.622, and 501.626, Florida
24 | Statutes, are repeal ed
25 Section 2. Section 501.603, Florida Statutes, is
26 | anended to read:
27 501.603 Definitions.--As used in this part, unless the
28 | context otherwi se requires, the term
29 (1) "Conmercial tel ephone solicitation" neans:
30 (a) An unsolicited telephone call to a person
3l|initiated by a comercial tel ephone seller or sal esperson, or
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an automated dialing machi ne used in accordance with the
provisions of s. 501.059(7) for the purpose of inducing the
person to purchase or invest in consuner goods or services;

(b) Oher communication with a person where:

1. Agqgift, award, or prize is offered; or

2. A telephone call response is invited; and

3. The sal esperson intends to conplete a sale or enter
into an agreenent to purchase during the course of the
t el ephone call; or

(c) Oher communication with a person which represents
a price, quality, or availability of consumer goods or
services and which invites a response by tel ephone or which is
followed by a call to the person by a sal esperson

For purposes of this section, "other comunication" neans a
witten or oral notification or advertisenent transmtted

t hrough any neans. Al so, for purposes of this section
"invites a response by tel ephone" does not nean the nere
listing or including of a telephone nunber in a notification
or advertisenent.

(2) "Conmercial tel ephone seller" neans any person who
engages in comercial tel ephone solicitation on his or her own
behal f or through sal espersons, except that a commerci al
t el ephone sell er does not include any of the persons or
entities exenpted fromthis part by s. 501.604. A commerci al
t el ephone sell er does not include a sal esperson as defined in
subsection (10). A conmercial tel ephone seller includes, but
is not limted to, owners, operators, officers, directors,
partners, or other individuals engaged in the nanagenent
activities of a business entity pursuant to this part.
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(3) "Consuner goods or services" nmeans any rea
property or any tangi ble or intangible personal property which
is normally used for personal, fanily, or househol d purposes
or any property of any nature which is solicited for the
purpose of providing a profit or investnent opportunity,
including, without limtation, any such property intended to
be attached to or installed in any real property, wthout
regard to whether it is so attached or installed, as well as
ti meshare estates and |licenses, and any services related to
such property.
and—Consuer—Servi-ces—

(4) 5 "Enforcing authority" neans the Departwent—of

Agteutture—ant—Constrer—Serviees—or—the office of the state
attorney if a violation of this part occurs in or affects the
judicial circuit under the jurisdiction of the office of the
state attorney.

(5)¢6) "Gft, award, or prize" neans a gratuity which
t he purchaser believes to be of val ue.

(6) 7/ "Individual" neans a single human being and
does not nean a firm association of individuals, corporation
partnership, joint venture, sole proprietorship, or any other
entity.

(7) 8y "Person" includes any individual, group of
i ndividuals, firm association, corporation, partnershinp,
joint venture, sole proprietorship, or any other business
entity.

(8) {9y "Purchaser" neans a person who is solicited to
becone or does becone obligated to a conmercial tel ephone
sel ler.
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(9) £36) "Sal esperson” neans any individual enployed,
appoi nted, or authorized by a comrercial telephone seller
regardl ess of whether the comercial tel ephone seller refers
to the individual as an agent, representative, or independent
contractor, who attenpts to solicit or solicits a sale on
behal f of the comercial tel ephone seller. A sal esperson
however, does not include individuals exenpted fromthis part
by s. 501.604 or enployees or agents of persons exenpted from
this part by s. 501.604, or conpanies and individuals under
contract with persons exenpted fromthis part by s. 501.604
when liability is assuned by the exenpt entity.

(10) 1) "Solicit" means to initiate contact with a
purchaser for the purpose of attenpting to sell consuner goods
or services, where such purchaser has expressed no previous
interest in purchasing, investing in, or obtaining infornmation
regardi ng the property, goods, or services attenpted to be
sol d.

Section 3. Section 501.604, Florida Statutes, is
amended to read:

501. 604 Exenptions.--The provisions of this part,
except s.ss—561+668—=and 501. 616(3) (6)and(4) (7, do not
apply to:

(1) A person engaging in comercial telephone
solicitation where the solicitation is an isolated transaction
and not done in the course of a pattern of repeated
transactions of |ike nature.

(2) A person soliciting for religious, charitable,
political, or educational purposes. A person soliciting for
ot her noncommerci al purposes is exenpt only if that person is
soliciting for a nonprofit corporation and if that corporation
is properly registered as such with the Secretary of State and
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is included within the exenption of s. 501(c)(3) or (6) of the
I nternal Revenue Code.

(3) A person who does not nmke the mmjor sales
presentation during the tel ephone solicitation and who does
not intend to, and does not actually, conplete or obtain
provi sional acceptance of a sale during the tel ephone
solicitation, but who nakes the major sales presentation and
conpletes the sale at a |ater face-to-face neeting between the
seller and the prospective purchaser in accordance with the
hone solicitation provisions in this chapter. However, if a
seller, directly following a tel ephone solicitation, causes an
i ndi vi dual whose primary purpose it is to go to the
prospective purchaser to collect the paynent or deliver any
item purchased, this exenption does not apply.

(4) Any licensed securities, comodities, or
i nvest nent broker, dealer, or investnent adviser, when
soliciting within the scope of his or her license, or any
| i censed associ ated person of a securities, commodities, or
i nvest nent broker, dealer, or investnent adviser, when
soliciting within the scope of his or her license. As used in
this section, "licensed securities, commodities, or investnent
broker, dealer, or investnent adviser" neans a person subject
to license or registration as such by the Securities and
Exchange Conmi ssion, by the National Association of Securities
Deal ers or other self-regulatory organization as defined by
the Securities Exchange Act of 1934, 15 U.S.C. s. 78], or hy
an official or agency of this state or of any state of the
United States. As used in this section, "licensed associ at ed
person of a securities, comobdities, or investnent broker
deal er, or investnent adviser" neans any associ ated person
regi stered or licensed by the National Association of

5

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 HB 1751
187-918-01

1| Securities Dealers or other self-regulatory organi zation as

2| defined by the Securities Exchange Act of 1934, 15 U S.C. s.

3] 78l, or by an official or agency of this state or of any state

4| of the United States.

5 (5) A person primarily soliciting the sale of a

6 | newspaper of general circul ation

7 (6) A book, video, or record club or contractual plan

8 | or arrangenent:

9 (a) Under which the seller provides the consuner with
10 ] a formwhich the consunmer may use to instruct the seller not
11| to ship the offered nerchandi se.

12 (b) Which is regulated by the Federal Trade Comn ssion
13 | trade regul ati on concerni ng "use of negative option plans by
14 | sellers in conmerce."

15 (c) \Which provides for the sale of books, records, or
16 | videos which are not covered under paragraph (a) or paragraph
17| (b), including continuity plans, subscription arrangenents,

18 | standi ng order arrangenents, supplenents, and series

19 | arrangenents under which the seller periodically ships

20 | merchandi se to a consunmer who has consented in advance to

21 | receive such nerchandi se on a periodic basis.

22 (7) Any supervised financial institution or parent,

23| subsidiary, or affiliate thereof. As used in this section

24 | "supervised financial institution" neans any conmercial bank
25| trust conpany, savings and | oan associ ation, nutual savings

26 | bank, credit union, industrial |oan conpany, consuner finance
27 | | ender, commercial finance |lender, or insurer, provided that
28 | the institution is subject to supervision by an official or

29 | agency of this state, of any state, or of the United States.
30| For the purposes of this exenption, "affiliate" neans a person
31| who directly, or indirectly through one or nore
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internmediaries, controls or is controlled by, or is under
common control with, a supervised financial institution

(8) Any licensed insurance broker, agent, custoner
representative, or solicitor when soliciting within the scope
of his or her license. As used in this section, "licensed
i nsurance broker, agent, custonmer representative, or
solicitor" neans any insurance broker, agent, custoner
representative, or solicitor licensed by an official or agency
of this state or of any state of the United States.

(9) A person soliciting the sale of services provided
by a cable television systemoperating under authority of a
franchise or pernmit.

(10) A business-to-busi ness sal e where:

(a) The commercial tel ephone seller has been operating
continuously for at |east 3 years under the sane busi ness nane
and has at |east 50 percent of its dollar volume consisting of
repeat sales to existing businesses;

(b) The purchaser business intends to resell or offer
for purposes of advertisenent or as a pronotional itemthe
property or goods purchased; or

(c) The purchaser business intends to use the property
or goods purchased in a recycling, reuse, remanufacturing, or
manuf act uri ng process.

(11) A person who solicits sales by periodically
publ i shing and delivering a catalog of the seller's
ner chandi se to prospective purchasers, if the catal og:

(a) Contains a witten description or illustration of
each itemoffered for sale.

(b) Includes the business address or hone office
address of the seller.
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(c) Includes at |east 20 pages of witten material and
illustrations and is distributed in nore than one state.

(d) Has an annual circulation by mailing of not |ess
t han 150, 000.

(12) A person who solicits contracts for the
nmai nt enance or repair of goods previously purchased fromthe
person nmaking the solicitation or on whose behal f the
solicitation is nade.

(13) A conmercial tel ephone seller licensed pursuant
to chapter 516 or part |l of chapter 520. For purposes of this
exenption, the seller nust solicit to sell a consuner good or
service within the scope of his or her license and the
conpl eted transaction nust be subject to the provisions of
chapter 516 or part Il of chapter 520.

(14) A tel ephone conpany subject to the provisions of
chapter 364, or affiliate thereof or its agents, or a business
which is regulated by the Florida Public Service Conm ssion
or a Federal Comunications Conmission |icensed cellular
t el ephone conpany or other bona fide radio tel econmunication
services provider. For the purposes of this exenption
"affiliate" neans a person who directly, or indirectly through
one or nore internediaries, controls or is controlled by, or
is under common control with, a tel ephone conpany subject to
t he provisions of chapter 364.

(15) A person who is licensed pursuant to chapter 470
or chapter 497 and who is soliciting within the scope of the
li cense.

(16) An issuer or a subsidiary of an issuer that has a
cl ass of securities which is subject to s. 12 of the
Securities Exchange Act of 1934, 15 U.S.C. s. 78], and which
is either registered or exenpt fromregistration under

8
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par agraph (A), paragraph (B), paragraph (C, paragraph (E)
paragraph (F), paragraph (G, or paragraph (H of subsection
(g)(2) of that section.

(17) A business soliciting exclusively the sale of
t el ephone answering services provided that the tel ephone
answering services will be supplied by the solicitor

(18) A person soliciting a transaction regul ated by
the Commodity Futures Trading Conmission if the person is
registered or tenporarily licensed for this activity with the
Commodity Futures Tradi ng Conmi ssion under the Comodity
Exchange Act, 7 U.S.C. ss. 1 et seq., and the registration or
|icense has not expired or been suspended or revoked.

(19) A person soliciting the sale of food or produce
as defined in chapter 500 or chapter 504 if the solicitation
neither intends to result in, or actually results in, a sale
whi ch costs the purchaser in excess of $500.

(20) A person who is registered pursuant to part Xl of
chapter 559 and who is soliciting within the scope of the
regi stration.

(21) A person soliciting business from prospective
consuners who have an existing business relationship with or
who have previously purchased fromthe business enterprise for
which the solicitor is calling, if the solicitor is operating
under the same exact busi ness nane.

(22) A person who has been operating, for at least 1
year, a retail business establishnent under the sane nane as
that used in connection with telemarketing, and both of the
foll owi ng occur on a continuing basis:

(a) Either products are displayed and offered for sale
or services are offered for sale and provided at the business
est abl i shrent .
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(b) A mjority of the seller's business involves the
buyer obtaining such products or services at the seller's
| ocati on.

(23) A person who is a registered devel oper or
exchange conpany pursuant to chapter 721 and who is soliciting
within the scope of the chapter.

(24) Any person whi ch has been providing tel emarketing
sal es services continuously for at least 5 years under the
sanme ownership and control and which derives 75 percent of its
gross tel emarketing sal es revenues fromcontracts with persons
exenpted in this section

(25) A person who is a licensed real estate
sal esperson or broker pursuant to chapter 475 and who is
soliciting within the scope of the chapter

(26) A publisher, or an agent of a publisher by
witten agreenent, who solicits the sale of his or her
periodi cal or nmagazi ne of general, paid circulation. The term
"paid circulation" shall not include nagazines that are only
circulated as part of a nenbership package or that are given
as a free gift or prize fromthe publisher or agent of the
publ i sher by witten agreenent.

(27) A person who is a licensed operator or an
i dentification cardhol der as defined in chapter 482, and who
is soliciting within the scope of the chapter

(28) A licensee, or an affiliate of a |licensee,
regul at ed under chapter 560, the Money Transnmitters' Code, for
foreign currency exchange services.

Section 4. Section 501.611, Florida Statutes, is
amended to read:

501.611 Security.--
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(1) A comercial tel ephone seller nust obtain and
nai nt ai n Anr—appHeation—ftedpursvant—to—s—5061-665—+mst—be
acconpani-et—by-:

(a) A bond executed by a corporate surety approvetd—-by
the—depart+rent—and | i censed to do business in this state;

(b) An irrevocable letter of credit issued for—the

benefit—of—the—appteant by a bank whose deposits are insured

by an agency of the Federal Governnent; or

(c) Acertificate of deposit in a financial

institution insured by an agency of the Federal Governnent

(2) The anount of the bond, letter of credit, or
certificate of deposit nust be a m ni nrum of $50, 000, and the
bond, letter of credit, or certificate of deposit nust be
condi ti oned upon conpliance by the conrercial tel ephone seller
apptHeant with the provisions of this part. FThe—departrent

’ . r . T I | o
I I Lt ey e ke
ey I ket Cnd .
3)—The—bond—shat—beposted—wth—thedepartrent—
(3) 4 The enforcing authority departrent—er—any

governrentat—ageney, on behal f of any injured purchaser, or

any purchaser herself or hinself who is injured by the
bankruptcy of the commercial tel ephone seller apptieant or by
the comerci al tel ephone seller's her—oer—his breach of any
agreenent entered into with the purchaser ia—her—oer—hits
capact-ty—as—a+Hecensee, nmay bring and nmaintain an action to

recover against the bond, letter of credit, or certificate of

deposi t.
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1 Section 5. Subsection (2) of section 501.613, Florida
2| Statutes, is anended to read:

3 501. 613 Ceneral disclosures.--

4 (2) If a sale or an agreenment to purchase is

5| conpl eted, the conmercial tel ephone seller nust informthe

6 | purchaser of her or his cancellation rights as provided in

7 | this part;—statethet+ecensenunrber—issued—bythe—departrent
8 | fer—both—the—comerctal—tetephone—setHer—and—the—salesperson-
9] and give the street address of the comercial telephone

10 | seller.

11 Section 6. Section 501.614, Florida Statutes, is

12 | anended to read:

13 501.614 Disclosures of gifts and prenmuns.--If a

14 | conmerci al tel ephone seller expressly or inpliedly represents
15| to any prospective purchaser, directly or through a

16 | sal esperson, that the purchaser is or may be eligible to

17 | receive any gift, prem um bonus, or prize, however

18 | denoni nated, the conmmercial tel ephone seller shall, upon

19 | request, provide the purchaser stubmt—to—thedepartrent—a

20 | staterent—setting—forth, for each item nentioned:

21 (1) A description of the item

22 (2) The value or worth of the itemand the basis for
23 | the val uati on.

24 (3) Al terns and conditions a purchaser nust satisfy
251 in order to receive the item The statenent nust be

26 | acconpani ed by a copy of the witten statenent of ternms and
27 | conditions provided to purchasers pursuant to this part.

28 (4) |If they are ascertainable, the odds, for a given
29 | purchaser, of receiving the item

30 (5) |If a purchaser is to receive fewer than all the
31| itens described by the seller:

12
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1 (a) The manner in which the conmercial tel ephone

2| seller decides which itema given purchaser is to receive.

3 (b) If they are ascertainable, the odds, for a given

4 | purchaser, of receiving each item descri bed.

5 (c) The nane and address of each person who has,

6 | during the preceding 12 nonths or any portion thereof in which
7 | the comercial tel ephone seller has done business, received

8 | each gift, premum bonus, or prize. The provisions of this

9| section shall not apply if the itemis unconditionally offered
10| to a purchaser as part of a sale and the buyer has 7 days to
11 | return the goods or cancel the services and the right to

12 | receive a full refund in 30 days and the right to keep the

13| itemin that case w thout cost.

14 Section 7. Paragraph (c) of subsection (1) of section
15| 501. 615, Florida Statutes, is anended to read

16 501.615 W.itten contract; cancellation; refund.--

17 (1) A purchase of consunmer goods or services ordered
18| as a result of a commercial tel ephone solicitation as defined
19)in this part, if not followed by a signed witten contract, is
20| not final. |If a contract is not nmade in conpliance with this
21| section, it is not valid and enforceabl e agai nst the

22 | purchaser. The contract made pursuant to a commerci al

23 | tel ephone solicitation shall

24 (c) Contain the nane, address, and tel ephone nunber;
25 | angd—registration—nurber of the commercial tel ephone seller and
26 | the sal esperson, the total price of the contract, and a

27 | detail ed description of the goods or services being sold.

28 Section 8. Section 501.616, Florida Statutes, is

29 | anended to read:

30 501.616 Unlawful acts and practices. --

31
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(1) It shall be unlawful for any commercial telephone
seller or salesperson to require that paynent be by credit
card authorization or otherwi se to announce a preference for
t hat net hod of paynent.

© 00 N o O W DN P

|

13 (2)¢t5)y It shall be unlawful for any sal esperson or

14 | conmercial tel ephone seller to otherwi se violate the

15| provisions of this part.

16 (3)¢t6)y It shall be unlawful for any commerci al

17 | tel ephone seller or sal esperson to nake a commercial tel ephone
18 | solicitation phone call before 8:00 a.m or after 9:00 p. m
19| local tine at the called person's |ocation

20 (4) 7 1t shall be unlawful for any commerci al

21 | tel ephone seller or sal esperson making tel ephonic

22 | solicitations to take any intentional action to prevent

23 | transmi ssion of the tel ephone solicitor's nane or tel ephone
24 | nunber to the party call ed when the equi pnent or service used
25| by the tel ephone solicitor is capable of creating and

26 | transnmitting the tel ephone solicitor's nane or tel ephone

27 | numnber.

28 Section 9. Section 501.618, Florida Statutes, is

29 | anended to read:

30 501.618 GCeneral civil renedies.--The enforcing

31| authority departyrent nmay bring:
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1 (1) An action to obtain a declaratory judgnent that an
2| act or practice violates the provisions of this part.

3 (2) An action to enjoin a person who has violated, is
4| violating, or is otherwise likely to violate the provisions of
5| this part.

6 (3) An action on behalf of one or nore purchasers for
7 | the actual danmges caused by an act or practice perfornmed in

8| violation of the provisions of this part. Such an action nay
9]include, but is not linmted to, an action to recover against a
10| bond, letter of credit, or certificate of deposit as otherw se
11| provided in this part.

12

13 | Upon notion of the enforcing authority in any action brought
14 | under this section, the court nmay nake appropriate orders,

15| i ncl udi ng appoi ntnment of a naster or receiver or sequestration
16 | of assets, to reinburse consuners found to have been damaged,
17 | to carry out a consuner transaction in accordance with the

18 | consuner's reasonabl e expectations, or to grant other

19 | appropriate relief. The court nay assess the expenses of a

20 | master or receiver against a commercial tel ephone seller. Any
21 | injunctive order, whether tenporary or pernanent, issued by

22 | the court shall be effective throughout the state unl ess

23 | otherwi se provided in the order

24 Section 10. Section 501.619, Florida Statutes, is

25| anended to read:

26 501.619 Civil penalties.--Any person who engages in

27 | any act or practice declared in this part to be unlawful is

28 | liable for a civil penalty of not nore than $10, 000 for each
29 | such violation. This civil penalty may be recovered in any

30 | action brought under this part by the enforcing authority

31 | departrrent, or the enforcing authority departrent nay
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1| terninate any investigation or action upon agreenent by the

2| person to pay a stipulated civil penalty. The enforcing

3| authority departwent or the court nmay waive any such civil

4| penalty or other fines or costs if the person has previously

5| made full restitution or reinbursenent or has paid actua

6 | damages to the purchasers who have been injured by the

7 | unl awful act or practice.

8 Section 11. Subsections (1) and (3) of section

9| 501.621, Florida Statutes, are anended to read

10 501.621 Attorney's fees and costs. --

11 (1) In any civil action or investigation resulting

12 | froma transaction involving a violation of the provisions of
13| this part, except as provided in subsection (3), the enforcing
14 | aut hority departwent shall receive reasonable attorney's fees
15| and costs fromthe nonprevailing party.

16 (3) Inany civil litigation initiated by the enforcing
17 | authority departwent resulting in a judgnent or administrative
18 | order, the court may award to the prevailing party reasonabl e
19| attorney's fees and costs if the court finds that there was a
20 | conpl ete absence of a justiciable issue of either |aw or fact
21 | raised by the losing party or if the court finds bad faith on
22 | the part of the losing party.

23 Section 12. Section 501.623, Florida Statutes, is

24 | anended to read:

25 501.623 Crininal penalties.--

26 tH—No—satlesperson—shatt—soHeit—purchasers—on—behat+
27 | ef—a—~comrerciat—tetephone—seHer—who—+s—not—ecurrentty—tHcensed
28 | wirth—the—departrent—pursuant—to—theprovistons—of—this—part—
29 | Any—person—who—vioetates—theprovistons—of—this——section—comits
30 | aTtetony—of—thethirddegree—punishable—as—provided—in—s—

31 | #/5-082——Ss—775-083—0or—s—775-084-
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16 | #75-083—0or——Ss—775-084-

17 (1) £5)—FExeept—as—provided—+n—subsectton—{1)+—

18 | subseetion—{(2)r——stubsection—{3)—6r——subsection—{(4)-Any person
19 | who etherwse viol ates any provision of this part or who

20 | directly or indirectly enploys any device, schene, or artifice
21| to deceive in connection with the offer or sale by any

22 | commercial tel ephone seller commits a felony of the third

23 | degree, punishable as provided in s. 775.082, s. 775.083, or
24 | s. 775.084.

25 (2) £6) Any person who is convicted of a second or

26 | subsequent violation of the provisions of this part conmits a
27 | felony of the second degree, punishable as provided in s.

28| 775.082, s. 775.083, or s. 775.084. A conviction shal

29 | include a finding of guilt where adjudication has been

30 | wi t hhel d.

31
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Section 13. Section 205.1973, Florida Statutes, is
r epeal ed
Section 14. This act shall take effect July 1, 2001
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HOUSE SUMVARY

Renoves al | P[OVISIOHS of the Florida Tel emarketing Act
relating to |icensure and regul ati on of commerci al

t el ephone sell ers and sal espérsons b& t he Departnent of
Agriculture and Consuner Services. rovi des for
enforcenent of comercial tel ephone solicitation by the
state attorneys.
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