Florida Senate - 2001 SB 1816
By Senator Klein

28-1259-01

1 A bill to be entitled

2 An act relating to insurance; anending s.

3 631.001, F.S.; providing purpose and

4 legislative intent with respect to part | of

5 chapter 631, F.S., relating to the

6 rehabilitation and |iquidation of insolvent

7 i nsurers; anmending s. 631.011, F.S.; revising
8 definitions; creating s. 631.025, F.S.

9 speci fying persons and entities subject to part
10 | of chapter 631, F.S.; creating s. 631.113

11 F.S.; providing for the tolling of any statute
12 of limtations for a specified period for

13 pur poses of a claimon behalf of an insurer

14 its policyholder, its creditors, or its estate;
15 providing certain limtations with respect to
16 such action during the tinme the insurer is

17 controlled by parties acting contrary to the
18 insurer's interest; anmending s. 631.041, F.S.
19 conform ng provisions to changes nade by the
20 act; providing for danmages to be awarded
21 pursuant to any injury by a violation of a stay
22 agai nst obtaining or enforcing a judgnent;
23 providing for a statute of linitations or
24 defense of laches to be tolled follow ng the
25 filing of a petition for conservation
26 rehabilitation, or liquidation; anending s.
27 631. 141, F.S.; providing powers of the
28 Departnent of |nsurance when acting as a
29 receiver in a delinquency proceedi ng; anendi ng
30 s. 631.154, F.S.; providing for the departnment
31 to recover certain costs and expenses when
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1 acting as a receiver; creating s. 631. 156,

2 F.S.; specifying powers of the departnent in
3 i nvestigating the causes for an insurer's

4 i nsolvency and in recovering assets;

5 aut hori zing certain investigation

6 not wi t hst andi ng the comm ngling of operations
7 and assets; authorizing the departnent inits
8 capacity as receiver to provide information to
9 its Division of Insurance Fraud or any other
10 state or federal agency; providing for a

11 request for evidence to be reviewed by the

12 court; providing for an order of contenpt for
13 failure to produce evidence or testinony;

14 creating s. 631.157, F.S.; providing for a

15 civil action by the departnent as receiver for
16 the benefit of an insurer's estate, creditors,
17 and policyhol ders; providing for damages;

18 speci fying burden of proof in such action

19 providing for the departnment to recover costs,
20 expenses, and attorney's fees; limting the
21 period for bringing such action; creating s.
22 631.400, F.S.; providing for termnation of
23 | i quidation proceedi ngs and the closing of an
24 insurer's estate; providing for the court to
25 di scharge the departnent's liability and
26 responsibilities; anmending s. 631.54, F.S.
27 clarifying the exclusion of certain
28 contributions or indemifications froma
29 covered claim anending s. 626.9541, F.S.
30 relating to unfair nethods of conpetition and
31 unfair or deceptive acts or practices;
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1 conformi ng provisions to changes nade by the

2 act; creating s. 817.2341, F.S.; specifying

3 penalties for crinmes by or affecting persons

4 engaged in the administration of an insurer or

5 entity organi zed under chapter 624 or chapter

6 641, F.S.; providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:
9

10 Section 1. Section 631.001, Florida Statutes, is
11 | anended to read:

12 (Substantial rewording of section. See

13 s. 631.001, F.S., for present text.)

14 631.001 Interpretation, construction, and purpose. --
15 (1) The purpose of this part, which is integral to
16 | regul ating the business of insurance and of vital public
17 | i nterest and concern, is to:

18 (a) Protect the interests of insureds, clainants,
19 | creditors, and the public;

20 (b) Provide a conprehensive schene for the

21 | receivership of insurers;

22 (c) Maximize the uniformty of the insurer

23 | receivership laws in all states;

24 (d) Make nore efficient the adninistration of insurer
25 | receiverships on an interstate and international basis;
26 (e) Provide pronpt correct neasures for any

27 | potentially dangerous condition in an insurer

28 (f) Inplenent inproved nethods for rehabilitating
29 | insurers, which nethods involve the cooperati on and nanagenent
30 | expertise of the insurance industry;

31
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1 (g) Enhance the efficiency and econony of |iquidation
2| through clarification and specification of the law to m nim ze
3| legal uncertainty and litigation

4 (h) Lessen the problens of interstate rehabilitation

5] and liquidation of an entity subject to this part by

6| facilitating cooperation between states in the liquidation

7 | process and by extendi ng the scope of personal jurisdiction

8 | over debtors of the insurer outside this state;

9 (i) Establish a systemthat equitably apportions any
10 | unavoi dabl e | oss; and

11 (j) Maxim ze recovery of assets for the benefit of the
12 | insurer, its policyholders, creditors, and estate, without

13 | diminution of value occasioned by the expenses of collection
14 | and recovery, by shifting such expenses to the parties holding
15 | such assets.

16 (2) It is the intent of the Legislature that this part
17 | be interpreted wherever possible in such a manner as to nake
18 | uniformthe |l aw of those states that in substance and effect
19 | enact the National Association of |Insurance Conmi ssioners

20| Insurers Rehabilitation and Liquidation Mbdel Act or the

21| Uniform lnsurers Liquidation Act.

22 (3) This part does not limt the powers granted to the
23 | departnent by law or rules other than under this part; does
24 | not prevent the departnent in its capacity as admi ni strator
25| conservator, rehabilitator, receiver, liquidator, or simlar
26 | capacity from pursuing clains for damages or other recoveries
27 | on behalf of the insurer, its policyholders, creditors, and
28 | estate; and does not allow any prior wongful or negligent

29 | actions of conpany nmanagenent, or any alleged negligent or

30 | erroneous action by the departnent in its regulatory capacity,
31| to be asserted as a defense to a claimby the departnent in

4
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1|its representative capacity, under a theory of estoppel

2| conparative fault, intervening cause, proxi nate cause, or

3 | ot herw se.

4 (4) This part shall be liberally construed to effect
5| the purposes stated in subsection (1), and specifically

6 | authorizes the departnent in its capacity as adm ni strator

7 | conservator, rehabilitator, receiver, liquidator, or sinilar
8 | capacity to pursue any action for danages or other recoveries
9] on behalf of the insurer, its policyholders, creditors, and
10 | estate.

11 (5) This part shall be cited as the "lnsurers

12 | Rehabilitation and Liquidation Act."

13 Section 2. Section 631.011, Florida Statutes, is

14 | anended to read:

15 631.011 Definitions.--For the purpose of this part,
16 | the term

17 (1) "Affiliate" neans any entity which exercises

18 | control over or is controlled by the insurer, directly or

19 | indirectly through

20 (a) Equity ownership of voting securities;

21 (b) Common nanagerial control; or

22 (c) Collusive participation by the managenent of the
23| insurer and affiliate in the managenent of the insurer or the
24 | affiliate.

25 (2) "Ancillary state" neans, any state other than a
26 | domiciliary state.

27 (3) "Assets;" as—used—in—stubsecttons—{8)—(10),neans
28 | only allowed assets as defined in chapter 625. However, after
29 | the entry of an order of conservation, rehabilitation, or

30| liquidation, for the purpose of collection or marshalling by
31| the departnent under this part, the termis construed

5
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liberally and includes, but is not linmited to, property of the

insurer as defined in this section, funds inproperly renoved

or diverted either directly or indirectly fromthe insol vent

i nsurer, and any property into which those funds may have been

converted even if such property would not ot herw se be

consi dered property of the insolvent insurer

(4) "Bona fide holder for value" neans a hol der who,

whil e not possessing infornmation that would | ead a reasonabl e

person in the holder's position to believe that the insurer is

financially inpaired, and while unaware of the i nmnnence or

pendency of any receivership proceedi ng against the insurer

has, in the exercise of reasonabl e busi ness judgnent,

exchanged his or her own funds, assets, or property for funds,

assets, or property of the insurer which have an equival ent

nmar ket val ue.
(5)t4)r "Court" refers to the circuit court in which
the recei vership proceeding is pending.

(6) £5)y "Del i nquency proceedi ng" means any proceedi ng
commenced agai nst an insurer pursuant to this chapter for the
pur pose of liquidating, rehabilitating, reorganizing, or
conserving such insurer

(7)¢6) "Domiciliary state" means the state in which an
insurer is incorporated or organized or, in the case of an
i nsurer incorporated or organized in a foreign country, the
state in which such insurer, having becone authorized to do
busi ness in such state, has, at the commencenent of a
del i nquency proceeding, the | argest anmobunt of its assets held
in trust and assets held on deposit for the benefit of its
pol i cyhol ders or policyholders and creditors in the United
States; and any such insurer is deened to be doniciled in such
state.

6
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(8) "Fair consideration" neans the consideration that

is given for property or assets of an insurer when, in

exchange for the property or assets, and in good faith,

property is conveyed, services are rendered, or an enforceabl e

obligation not invalidated by the receivership proceedings is

created, any of which have a value to the insurer of not |ess

than the val ue of the property or assets given in exchange.

(9)#H- "Foreign country" neans territory not in any
state.
(10) (8) "Ceneral assets" neans all property, real

personal, or otherw se, not specifically nortgaged, pledged,
deposited, or otherw se encunbered for the security or benefit
of specified persons or a limted class or classes of persons,
and as to such specifically encunbered property the term
includes all such property or its proceeds in excess of the
anount necessary to discharge the sumor suns secured thereby.
Assets held in trust and assets held on deposit for the
security or benefit of all policyholders or all policyhol ders
and creditors in the United States shall be deened genera
assets.

(11) "Good faith," as applied to a transferee or

transferor under this part, neans honesty in fact and

i ntention, and includes the exercise of reasonabl e business

judgnent, together with the absence of information that would

| ead a reasonabl e person in the sane position to know that the

insurer is financially inpaired or insolvent and with the

absence of know edge regarding the i mm nence or pendency of

any receivership proceedi ng agai nst the insurer

(12) {9y "I npairnment of capital” nmeans that the m ni mum
surplus required to be maintained in s. 624.408 has been
di ssi pated and the insurer is not possessed of assets at | east
7
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1| equal to all its liabilities together with its total issued
2 | and outstanding capital stock, if a stock insurer, or the
3| mnimmsurplus or net trust fund required by s. 624.407, if a
4 | nutual, reciprocal, or business trust insurer
5 (13) (36) "I npai rment of surplus" neans that the
6 | surplus of a stock insurer, the additional surplus of a nutua
7| or reciprocal insurer, or the additional net trust fund of a
8 | busi ness trust insurer does not conply with the requirenents
9| of s. 624.408.
10 (14) ¢33y "Insol vency" neans that all the assets of the
11 | insurer, if nmade i medi ately avail abl e, would not be
12 | sufficient to discharge all its liabilities or that the
13| insurer is unable to pay its debts as they becone due in the
14 | usual course of business. \When the context of any provision of
15 ) this code so indicates, insolvency also includes and is
16 | defined as "inpairnent of surplus,” as defined in subsection
17 |(13) £9), and "inpairnment of capital,"” as defined in

18 | subsection(12) {8}

19 (15) %2y "Insurer,” in addition to persons so defined
20 | under s. 624.03, al so includes persons purporting to be

21 | insurers or organizing, or holding thenselves out as

22 | organizing, in this state for the purpose of becom ng insurers
23] and all insurers who have insureds resident in this state.
24 (16)33) "Liabilities," as used in subsections(12)

25| and (14) (8)—(%6), neans all liabilities, including those

26 | specifically required in s. 625.041.

27 (17) ¢34y "Person" includes natural persons,

28 | corporations, partnerships, trusts, estates, and sole

29 | proprietorships.

30 (18) "Property" with respect to an insolvent entity
31| includes all right, title, and interest of the insolvent

8
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BM WNIEREPRO O ONODOO M WN R O

nate - 2001 SB 1816

entity whether legal or equitable, tangible or intangible,

choate or inchoate, and i ncludes choses in action, contract

rights, and any other interest recogni zed under the | aws of

this state. When an order of conservation, rehabilitation, or

liquidation is entered, the termalso includes entitlenents

that existed prior to the entry of the order and those that

nmay arise by operation of the provisions of this chapter or

ot her provisions of |law allowi ng the departnent to avoid prior

transfers or otherwise bring property into the receivership

estate, whether or not such entitlenents could have been

asserted by the insolvent entity prior to the order. The term

al so includes all records and data, however stored, including,

but not linmted to, clains and claimfiles, application files,

litigation files, premiumrecords, rate books, underwiting

manual s, personnel records, financial records, or other

information relating to an insolvent insurer within the

possessi on, custody, or control of a managi ng general agent,

third-party adninistrator, managenent conpany, accountant,

attorney, affiliate, or other person

(19) (15) "Receiver" neans a receiver, |iquidator
rehabilitator, or conservator, as the context nay require.

(20) £16) "Reciprocal state" means any state other than
this state in which in substance and effect the provisions of
the I nsurers Rehabilitation and Liquidation Act are in force,
i ncluding the provisions requiring that the comm ssioner of
i nsurance or equival ent insurance supervisory official be the
receiver of a delinquent insurer

(21) ¢+#); "Secured claint nmeans any cl ai m secured by
nortgage, trust deed, pledge, deposit as security, escrow, or
ot herwi se but does not include a special deposit claim a
cl ai m agai nst general assets, or a claimbased on nere

9
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possession. The termalso includes a claimwhich nore than 4
nmont hs before the comrencenent of a delinquency proceeding in
the state of the insurer's domcile has becone a |ien upon
specific assets by reason of judicial process.

(22) "Single business enterprise" neans an insurer

that has operated, together with affiliated or rel ated persons

or entities, so as to create a structure of controls, debts,

obligations, services, or contracts flowing to and fromthe

insurer, in such a way that, in the view of the departnent,

efficient adnm nistration of the receivership requires

inclusion of the rel ated persons or entities.

(23) (38) "Speci al deposit clainl means any claim
secured by a deposit made pursuant to statute for the security
or benefit of alinmted class or classes of persons, but not
i ncl udi ng any general assets.

(24) 19y "State" is as defined in s. 624.08.

Section 3. Section 631.025, Florida Statutes, is
created to read
631.025 Persons and entities subject to this

part.--The receivership proceedi ngs authorized by this part

may be initiated against, and the receivership court may

exercise jurisdiction over, any person who is an insurer and

any person whose inclusion is necessary for the purposes of

this part, regardl ess of whether that person woul d ot herwi se

be an insurer, including, but not linmted to:

(1) A person who is transacting, or has transacted,

i nsurance business in or fromthis state, and agai nst whom

clains arising fromthat business may exist now or in the

future.
(2) A person who purports to transact an insurance

business in this state, and any person or entity who acts as
10
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1| an insurer, transacts insurance, or otherw se engages in

2| insurance activities in or fromthis state, with or without a
3| certificate of authority or proper authority fromthe

4 | departnent.

5 (3) An insurer who has insureds residing in this

6| state.

7 (4) Al other persons organized or in the process of

8| organizing with the intent to transact an insurance busi ness
9|inthis state.

10 (5) Affiliates, parent corporations, subsidiary

11 | corporations, agents, managi ng general agents, brokers,

12 | prem um finance conpani es, insurers, insurance hol di ng

13 | conpanies, and all other risk-bearing or nonrisk-bearing

14 | entities engaged in any aspect of the business of insurance,
15 | regardl ess of whether such entities are licensed to engage in
16 | the business of insurance in this state, if such person or

17 | entity has done business with or is, at the tine of the

18 | filing, doing business with an insurer agai nst which a

19 | recei vershi p proceedi ng has been or is being filed under this
20 | part.
21 (6) Any corporation that directly or indirectly owns
22| 10 percent or nore of the stock of a Florida donestic insurer
23 (7) Any entity fornming part of a single business
24 | enterprise with the insurer
25 (8) Any other person or entity that is nade subject to
26 | the provisions of this part.
27 Section 4. Section 631.113, Florida Statutes, is
28 | created to read:
29 631.113 Extension of tine.--
30 (1) The running of any statute of linitations as to
31| any clains brought by the adm ni strator, conservator

11
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rehabilitator, receiver, or liquidator or an official or

agency exercising powers pursuant to this chapter seeking

danmages or other recoveries on behalf of an insurer, its

policyholders, its creditors, or its estate, shall be tolled

for 4 years after the date of entry of an order placing the

adm ni strator, conservator, rehabilitator, receiver,

liquidator, or sinmilar official or agency over the insurer

However, if the delinquency proceedi ngs brought under this

chapter against the insurer terminates in |less than 4 years,

the tolling shall cease at the tinme when the proceedi ngs are

finally concluded, including all appeals therefrom Further

the right of action does not accrue and the limtations period

for any such action does not run during the tinme when the

insurer is controlled by parties acting contrary to the

conpany's interests or when the facts giving rise to such

claimare fraudulently conceal ed fromregulatory authorities

or fromany nenbers of conpany nmanagenent. Chapter 95 shall be

construed so as to be consistent with this section. The

receiver may institute any action or proceedi ng on behal f of

the estate of the insurer while any statute of linitations is

tolled pursuant to this section. The tolling shall be in

addition to any other applicable tolling provision

(2) For actions not covered by subsection (1), where

any unexpired tine period is fixed, by any agreenent or in any

proceedi ng, for doing any act for the benefit of the estate,

the receiver has 180 days or a longer period allowed by the

receivership court for good cause shown, followi ng the date of

the entry of the order of rehabilitation or liquidation to

performthe act.

12
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Section 5. Subsection (1) of section 631.041, Florida
Statutes, is anended, and subsections (6) and (7) are added to
t hat section, to read

631.041 Automatic stay; relief from stay;

i njunctions. --

(1) An application or petition under s. 631.031
operates as a matter of law as an automatic stay applicable to
all persons and entities, other than the receiver, which shal
be pernmanent and survive the entry of an order of
conservation, rehabilitation, or liquidation, and which shal
prohi bit:

(a) The commencenent or continuation of judicial
adm ni strative, or other action or proceedi ng agai nst the
i nsurer or against its assets or any part thereof;

(b) The enforcenent of a judgnment against the insurer
or an affiliate obtained either before or after the
commencenent of the delinquency proceeding;

(c) Any act to obtain possession of property of the
i nsurer;

(d) Any act to create, perfect, or enforce a lien
agai nst property of the insurer, except that a secured claim

as defined in s. 631.011(21)s—63+031+#Amay proceed under
s. 631.191 after the order of liquidation is entered;

(e) Any act to collect, assess, or recover a claim
agai nst the insurer, except clains as provided for under this
chapt er;

(f) The setoff or offset of any debt owing to the
i nsurer, except offsets as provided in s. 631.281

(6) The estate of an insurer that is injured by any

willful violation of a stay provided by this section is

entitled to actual damages, including costs and attorney's
13
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fees and, in appropriate circunstances, the receivership court

nmay i npose additional sanctions.

(7) A statute of limtations or defense of |aches does

not run with respect to any action by or agai nst an insurer

between the date of the filing of a petition for conservation

rehabilitation, or liquidation against an insurer and the

order granting or denying that petition. If the petition is

deni ed, any action against the insurer which night have been

commenced when the petition was filed may be commenced for at

| east 60 days after the order denying such relief.
Section 6. Section 631.141, Florida Statutes, is
anended to read:

631. 141 Conduct of delingquency proceeding; donestic
and alien insurers.--

(1) \Whenever under this chapter a receiver is to be
appointed in a delinquency proceeding for a domestic or alien
insurer, the court shall appoint the departnent as such
receiver. The court shall order the departnent forthwith to
t ake possession of the assets of the insurer and to adm nister
t he same under the orders of the court.

(2) As a donmiciliary receiver, the departnent is
vested by operation of lawwith the title to all of the
property, contracts, and rights of action, and all of the
books and records, of the insurer, wherever |ocated, as of the
date of entry of the order directing it to rehabilitate or
liquidate a donestic insurer or to liquidate the United States
branch of an alien insurer domciled in this state; and it
shal |l have the right to recover the sane and reduce the sane
t o possession; except that ancillary receivers in reciproca
states shall have, as to assets located in their respective
states, the rights and powers which are herein prescribed for

14
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ancillary receivers appointed in this state as to assets
located in this state.

(3) The filing or recording of the order directing
possession to be taken, or a certified copy thereof, in any
office where instrunents affecting title to property are
required to be filed or recorded inparts the sane notice as
woul d be inparted by a deed, bill of sale, or other evidence
of title duly filed or recorded.

(4) The departnent as domiciliary receiver is
responsi ble for the proper adninistration of all assets coning
into its possession or control. The court may at any tine
require a bond fromit or its agents if deened desirable for
the protection of such assets.

(5) Upon taking possession of the assets of an
insurer, the domiciliary receiver shall, subject to the
direction of the court, imediately proceed to conduct the
busi ness of the insurer or to take such steps as are
aut hori zed by this chapter for the purpose of rehabilitating,
liquidating, or conserving the affairs or assets of the
i nsurer.

(6) The departnent as receiver is vested with, and nay

assert, all rights belonging to policyholders, creditors, and

the estate as well as all rights of the entity or entities in

receivership, except to the extent that an individual claimis

personal and unique to that claimant and recovery thereon

could not inure to the benefit of the estate or to other

cl ai mant s.
(7)6) In connection with a delinquency proceeding,
t he departnment nmay appoint one or nore special agents to act
for it, and it may enpl oy such counsel, clerks, and assistants
as it deens necessary. The conpensation of the speci al
15
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agents, counsel, clerks, or assistants and all expenses of

t aki ng possession of the insurer and of conducting the
proceedi ng shall be fixed by the receiver, subject to the
approval of the court, and shall be paid out of the funds or
assets of the insurer. Wthin the limts of duties inposed
upon them special agents shall possess all the powers given
to and, in the exercise of those powers, shall be subject to
all duties inposed upon the receiver with respect to such

pr oceedi ng.

(8) 7 The departnent as domiciliary receiver nay take
such action as it deens necessary or appropriate to reform and
revitalize the insurer. The departnent shall have all the
powers of the directors, officers, and managers, whose
authority shall be suspended, except as they are redel egated
by the receiver. The receiver shall have full power to direct
and manage the affairs of the insurer, to hire and di scharge
enpl oyees, and to deal with the property and busi ness of the
i nsurer.

(9)¢8)y If the departnent as domiciliary receiver
determ nes that reorganization, consolidation, conversion
reinsurance, nerger, or other transformation of the insurer is
appropriate, it shall prepare a plan to effect such changes.
Upon application of the receiver for approval of the plan, and
after such notice and hearings as the court may prescribe, the
court may either approve or disapprove the plan proposed or
may nodify it and approve it as nodified. Any plan approved
under this section nust be, in the judgnent of the court, fair
and equitable to all parties concerned. |If the planis
approved, the receiver shall carry out the plan

(10) 9> Records created by the entity in receivership
shal | be di sposed of in accordance with the order of the court

16
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at such tine as the receiver deternines that the records are
not needed for the administration of the estate.

Section 7. Subsection (6) of section 631.154, Florida
Statutes, is anended to read:

631. 154 Funds or other property in the possession of
third person. --

(6) |f Should the receiver is be successful in
establishing its claimor any part thereof, the receiver is
shatHH—be entitled to recover judgnent for the follow ng:

(a) The property or its cash value as of the date of
the order of conservation, rehabilitation, or |iquidation
whi chever is applicable.

(b) Rental for the use of the property to run fromthe
date of the order of conservation, rehabilitation, or
| iquidation, whichever is applicable, to the date the property
is delivered to the receiver.

(c) In the case of funds, interest at the statutory
rate to run fromthe date of the order of conservation
rehabilitation, or liquidation, whichever is applicable, to
the date the funds are delivered to the receiver.

(d) Al costs, investigative expenses, and ot her
expenses, including expenses, costs, and salaries of the

departnent's in-house staff and attorneys, expended in

necessary—to the recovery of the property or funds, and
reasonabl e attorney's fees.

It is the intent of this section that a person found to be
hol di ng recei vership assets fully reinburse the receiver for
any and all efforts nade to recover those assets.
Section 8. Section 631.156, Florida Statutes, is
created to read
17

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

nate - 2001 SB 1816

631.156 |Investigation by the departnent. --

(1) Prelinmnary or incidental to a petition for

recei vershi p proceedi ngs, the departnent may, and if appointed

receiver shall, undertake a full investigation to determne

t he causes and reasons for the insolvency, the discovery of

and | ocation of assets to be recovered, the recovery of such

assets, whether the filing of false statenents with the

departnent contributed to the insolvency and, in conjunction

with the departnent's Division of Insurance Fraud or any other

appropri ate agency of state or Federal Governnent, deternine

whether any law of this state, any other state, or the Federa

Governnent relating to the solvency of the insurer has been

violated. In the furtherance of such investigation, the

departnment may:

(a) Exanmine and review any and all docunents that are

reasonably calculated to disclose or |ead to the disclosure of

t he causes and reasons for the insolvency, the discovery of

and | ocation of assets to be recovered, the recovery of such

assets, the truth or falsity of statenents filed with the

departnent, or whether any law of this state, any other state,

or the Federal Governnment has been vi ol at ed;

(b) Take statenents or depositions under oath of any

person whose testinobny is reasonably calculated to disclose or

| ead to the disclosure of the causes and reasons for the

i nsol vency, the discovery of and |ocation of assets to be

recovered, the recovery of such assets, the truth or falsity

of statenents filed with the departnent, or whether any |aw of

this state, any other state, or the Federal Governnment has

been vi ol at ed;

(c) Request the court having jurisdiction over the

receivership proceedings to i ssue any necessary subpoenas; and
18

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

nate - 2001 SB 1816

(d) Exanine and review the books, records, and

docunents of any affiliate, controlling person, officer

di rector, nmmnager, trustee, agent, adjuster, enployee, or

i ndependent contractor of any insurer or affiliate and any

ot her person that possesses any executive authority over, or

who exerci ses or has exercised any control over, any segnment

of the affairs of the insurer or affiliate, to the extent that

such exanmi nation is reasonably cal cul ated to di sclose or |ead

to the disclosure of the causes and reasons for the

i nsol vency, the discovery of and |ocation of assets to be

recovered, the recovery of such assets, the truth or falsity

of statenents filed with the departnent, or whether any |aw of

this state, any other state, or the Federal Governnment has

been vi ol at ed.

(2) The departnent may not be hindered inits

i nvestigation by virtue of the insurer's and the affiliates

manner of doing business. |If the insurer and any of its

affiliates have, at any tine prior to the institution of any

type of receivership proceedi ngs, conmi ngled their operations;

operated as an integrated entity, whether or not adjudged a

si ngl e busi ness enterprise for purposes of the Florida

| nsurance Code; filed a conbined financial statenent with any

governnental authority or published a conbined financi al

statenent to any investor or custoner; had conmon officers,

di rectors, managers, trustees, agents, adjusters, enployees,

i ndependent contractors, accountants, auditors, attorneys, or

ot her significant personnel, regardl ess of whether such

persons are controlling persons or affiliates as defined in

the Florida | nsurance Code; or operated in fact as a conbi ned

or integrated entity to any degree, such persons or entities

may not withhold fromthe departnment any books, records,
19
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docunents, or testinony that would otherwi se be privileged if

the insurer and its affiliates had conducted their business as

unrel ated entities.

(3) Inits capacity as receiver, the departnent may

provi de docunents, books and records, other investigative

products, work products, or analysis, including copies of any

such itens, to its Division of Insurance Fraud or any other

appropriate agency of the state or Federal Governnent. The

sharing of information, investigative products, or analysis

does not waive any privilege granted to work products or any

other privilege that woul d ot herwi se apply under conmon | aw,

chapter 119, or any other | aw.

(4) The departnent, as the court's receiver and

subject to the court's power to review the determnation or

appoi nt a general naster to do so, nmy determ ne what books,

records, docunents, or testinmony would be reasonably

calcul ated to disclose or lead to the disclosure of the causes

and reasons for the insolvency, the discovery of and | ocation

of assets to be recovered, the recovery of the assets, the

truth or falsity of statenments filed with the departnent, or

whether any law of this state or of the Federal Governnent has

been violated. A party asserting that any docunents requested

by the departnent under this section are not subject to

review, or that any particular testinony nay not be obtained,

nmust present such contention by witten notion to the

receivership court within 10 days after receipt of the

request, and such party is fully responsible for the | oss of

any evidence which occurs after the departnent first inforns

the party of its request for evidence or testinony. The court

shal |, as expeditiously as possible, determ ne whether the

departnment has abused its discretion in seeking such evidence
20
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1| or testinony with the objecting party having the burden of

2| proof. A party who fails to produce the requested evi dence or
3| testinony without filing a proper tinely objection or who,

4 | havi ng unsuccessfully asserted such objection, fails

5| thereafter to furnish the evidence or testinony within the

6| tine provided by the court or the departnent is subject to the
7 | contenpt powers of the court, in addition to any other

8 | applicable penalties that may be provided in the Florida

9 | I nsurance Code or other |aw

10 Section 9. Section 631.157, Florida Statutes, is

11 | created to read:

12 631.157 Civil action by the receiver.--

13 (1) |If any person who is engaged in the business of

14 | i nsurance; who acts as or is an officer, director, agent, or
15 | enpl oyee of any person engaged in the business of insurance;
16 | or who is involved, other than as an insured or beneficiary
17 | under a policy of insurance, in a transaction relating to the
18 | conduct of affairs of such a business and willfully enbezzl es,
19 | abstracts, purloins, converts, or nisappropriates any asset or
20 | property, including, but not linmted to, noneys, funds,
21| premiuns, credits, or other property of an insurer, such
22 | person is liable to the departnent as receiver for the use and
23 | benefit of an insolvent insurer's estate, creditors, and
24 | policyhol ders, as follows:
25 (a) |If the enbezzl enent, abstraction, purl oining,
26 | conversion, or msappropriation did not jeopardi ze the safety
27 | and soundness of an insurer and was not a significant cause of
28 | the insurer's being placed in conservation, rehabilitation, or
29 | liquidation, the personis liable only for the full anobunt of
30 | any asset enbezzl ed, abstracted, purloined, or
31| nmisappropriated, plus prejudgnent interest as provided by | aw.

21
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(b) If the enbezzl enent, abstraction, purl oining,

conversion, or msappropriation jeopardi zed the safety and

soundness of an insurer or was a significant cause of the

insurer's being placed in conservation, rehabilitation, or

liquidation, the person is liable for triple the full anount

of any asset enbezzl ed, abstracted, purloined, converted, or

m sappropriated, plus prejudgnent interest on the original

anount as provided by | aw

(2) |If any person who is engaged in the business of

i nsurance; who acts as, or is an officer, director, agent, or

enpl oyee of any person engaged in the business of insurance;

or who is involved, other than as an insured or beneficiary

under a policy of insurance, in a transaction relating to the

conduct of affairs of such a business, and who, while having

actual know edge or such constructive know edge as shoul d have

been obtai ned through reasonable inquiry by a person in such

position of the falsity thereof, nisreports or nakes any fal se

entry of material fact in any book, report, or statenent of an

i nsurer to deceive such insurer, including any officer

enpl oyee, or agent of such insurer, the departnent, or any

agent or exam ner appoi nted by the departnent to exanine the

affairs of such person or of the insurer concerning the

financial condition or solvency of such business, such person

is liable to the departnent as receiver for the use and

benefit of an insolvent insurer's estate, creditors, and

policyhol ders, as foll ows:

(a) |If such nmisreporting did not jeopardize the safety

and soundness of an insurer and was not a significant cause of

such insurer's being placed in conservation rehabilitation, or

liquidation, such person is liable only for the full anpunt of

any asset m sreported.

22

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

nate - 2001 SB 1816

(b) |If such nmisreporting jeopardi zed the safety and

soundness of an insurer or was a significant cause of such

insurer's being placed in conservation, rehabilitation, or

liquidation, such person is liable for triple the full anpunt

of any asset m sreported.

(3) |If the asset or property that has been

m sreported, enbezzl ed, abstracted, purloined, converted, or

m sappropriated was reported to the departnent as being

available to the insurer as an adm tted asset and such asset

is unavailable to the receiver for paynent of the obligations

of the insurer at the tine when a receivership proceeding is

instituted, the msreporting, enbezzlenent, abstraction

purl oi ning, conversion, or nisappropriation is presuned to

have j eopardi zed the safety and soundness of the insurer and

to have been a significant cause of such insurer's being

pl aced in conservation, rehabilitation, or |iquidation, and

t he defendant has the burden of proof to show ot herw se.

(4) |If the receiver is successful in establishing its

cl ai munder this section or any part of this section, the

receiver is entitled to recover all of its costs,

i nvestigative expenses, and ot her expenses, including

expenses, costs, and salaries of the departnent's in-house

staff and attorneys, expended in the prosecution of the

action, and reasonable attorney's fees. The receiver is exenpt
froms. 57.111.
(5) An action under this section may be brought at any

time before the expiration of 4 years after the date of entry

of the initial order of rehabilitation or |iquidation under

this part, but nust be filed before the receivership

proceeding is closed or dism ssed.

23
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Section 10. Section 631.400, Florida Statutes, is
created to read

631.400 dosing of estate.--

(1) When all assets justifying the expense of

collection and distributi on have been marshal ed and

di stributed under this part, the departnent shall petition the

court to ternmnate the liquidation proceedings and to cl ose

the estate. The court nmay grant any other relief as is

appropriate, including a full discharge of all liability and

responsibility of the liquidator, the reservation of assets

for administrative expenses incurred in the closing of the

estate, and any other actions the departnment finds necessary

or appropriate for the winding up of the estate.

(2) The departnent may petition the court to reopen

t he proceedi ngs for good cause shown, including the marshaling

of additional assets, and the court may enter any other orders

it finds appropriate.

Section 11. Subsection (3) of section 631.54, Florida
Statutes, is anended to read:

631.54 Definitions.--As used in this part:

(3) "Covered clainmt neans an unpaid claim including

one of unearned prem uns, which arises out of, and is within
the coverage, and not in excess of, the applicable linits of
an insurance policy to which this part applies, issued by an
insurer, if such insurer becones an insolvent insurer after
Cctober 1, 1970, and the claimant or insured is a resident of
this state at the tine of the insured event or the property
fromwhich the claimarises is pernmanently located in this
state. "Covered claint does shatHt+ not include any anount due
any reinsurer, insurer, insurance pool, or underwiting
associ ation, as subrogation, contribution, indemification
24
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recoveries or otherwise. Menber insurers shall have no right
of subrogation against the insured of any insolvent nenber

Section 12. Paragraph (w) of subsection (1) of section
626.9541, Florida Statutes, is anended to read:

626. 9541 Unfair nethods of conpetition and unfair or
deceptive acts or practices defined.--

(1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(w) Soliciting or accepting new or renewal insurance
risks by insolvent or inpaired insurer prohibited; penalty.--

1. Wether or not delinquency proceedings as to the
i nsurer have been or are to be initiated, but while such
i nsol vency or inpairnent exists, no director or officer of an
i nsurer, except with the witten permi ssion of the Departnent
of Insurance, shall authorize or permt the insurer to solicit
or accept new or renewal insurance risks in this state after
such director or officer knew, or reasonably shoul d have
known, that the insurer was insolvent or inpaired. "Inpaired"
i ncludes inpairment for capital or surplus, as defined in s.

631.011(12) and (13)s—63101+H9)—ane—{16).

2. Any such director or officer, upon conviction of a

violation of this paragraph, is guilty of a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 13. Section 817.2341, Florida Statutes, is
created to read

817.2341 Crinmes by or affecting persons engaged in the

admi ni stration of any insurer or entity organi zed under
chapter 624 or chapter 641.--

25
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(1)(a) Any person who nakes a false entry of a

material fact in any book, report, or statenent relating to a

transaction of an insurer or entity organi zed under chapter

624 or chapter 641, with intent to deceive any person about

the financial condition or solvency of the insurer or entity

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(b) If the false entry of a nmaterial fact is nade with

the intent to deceive any person as to the inpairnent of

capital as defined in s. 631.011(9) of the insurer or entity,

or is the significant cause of the insurer or entity being

pl aced on conservation, rehabilitation, or liquidation by a

court, the offense is a felony of the first degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.
(2)(a) Any person who knowingly nakes a material false

statenent or report to the departnent or any of its agents, or

who knowingly and materially overval ues any property in any

docunent or report prepared to be presented to the departnent

or any of its agents, conmnits a felony of the third degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.

(b) If the material fal se statement or report or such

mat erial overvaluation is made with the intent to deceive any

person as to the inpairnent of capital as defined in s.

631.011(9) of an insurer or entity organi zed under chapter 624

or chapter 641, or is the significant cause of such insurer or

entity being placed on conservation, rehabilitation, or

liquidation by a court, the offense is a felony of the first

degree, punishable as provided in s. 775.082, s. 775.083 or s.
775.084.
Section 14. This act shall take effect July 1, 2001
26
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2 SENATE SUVMMARY

3 Revi ses various_ provisions of ch. 631, F.S., relating to
the rehabilitation and |iquidation of insolvent insufers.

4 Tolls any statute of limtations for_ 4 years for purposes
of a claimon behalf of an _insurer, its” policyholder, it

5 creditors, or its estate. Provides for an award of
damages for an injury that occurs due to a violation of a

6 staY agai nst _obtaining or enforcing a JudPnent. Toll's the
statfute of limtationS or the defense of laches foll ow ng

7 the filing of a petition for conservation
rehabilitation, or |iquidation. Specifies the powers of

8 the Departnent of Insurance when_ acting as a receiver in
a dellnquenCY proceedln?. Aut hori zes the departnent to

9 investigate the causes for an insurer's |nso!vencK.
Provides for such investigation notw thstanding the

10 comm ngling of an insurer”™s operations and asséts.
Aut horizes"the departnent to provide information to its

11 Division of Insurance Fraud or any other state or federal
a?ency inits capacity as receiver. Provides for an order

12 of contenpt for failure to produce _evidence or testinony.
Provides for civil actions by the Departnent of |nsurance

13 as receiver for the benefit of an insurer's estate
creditors, and policyholders. Provides procedures for

14 termnating |iquidation proceedings and cl osing an
insurer's estate. Provides penalties for crinmeS by or

15 af fecting persons engaged in the adm nistration of an
insurer or entity orgahi zed under ch. 624 or ch. 641,

16 (See bill for details.)
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