Fl ori da House of Representatives - 2001 HB 1817

By the Fiscal Responsibility Council and Representative
Cant ens

1 Abill to be entitled

2 An act relating to condom niuns and

3 cooperatives; anmending s. 718.1255, F.S.

4 providing and |limting arbitration of disputes

5 by the Division of Florida Land Sal es,

6 Condom ni uns, and ©Mobile Hones to those

7 regarding elections and the recall of board

8 nmenbers; deleting reference to voluntary

9 nedi ation; providing for the resolution of

10 certain other conplaints at the |local |evel;

11 provi di ng exenptions; requiring the

12 continuation of arbitration of cases filed by a

13 certain date; providing a contingent

14 appropriation; providing an effective date.

15

16 | Be It Enacted by the Legislature of the State of Florida:
17

18 Section 1. Section 718.1255, Florida Statutes, is
19 | anended to read:

20 718.1255 Alternative dispute resol ution; wetuntary
21 | rediation—nandat ory nonbi nding arbitration and nedi ati on
22 | l ocal resolution; exenptions; |egislative findings.--

23 (1) APPLICABILITY BEFHNFFHONS. - -

24 (a) The provisions of subsection (3) apply to As—used
25 | ra—this—section—the—termdispute—+eans any di sagreenent
26 | between two or nore parties that involves:

27 ta—Fhe—authority—of—theboardof—di+reectors—under
28 | this—chapter—or—association—docurent—to+-

29 +—Reguire—any—owner—to—take—any—actron—or—hot—to
30 | take—any—action—tnvobving—that—owrer—s—unit—or—the

31 | appurtenances—thereto—
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2—AHter—or—atdd—to—a—commbi—area—or—eterent—

tb)y the failure of a governing body, when required by
this chapter or an association docunent, to:-

4~ properly conduct elections or to recall a board

nenber .
(b) The provisions of subsection (4) apply to any

di sagreenent between two or nore parties that involves:

1. The authority of the board of directors, under this

chapter or an associ ati on docunent, to:

a. Require any owner to take any action, or not to

take any action, involving that owner's unit or the

appurtenances t hereto; or

b. Ater or add to a conmon area or el enent.

2. The failure of a governing body, when required by

this chapter or an associ ati on docunent, to:

a.2— G ve adequate notice of neetings or other
actions; —
b.3— Properly conduct neetings; or-—

c.4- Allow i nspection of books and records.
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22— VOEUNFARYIVEBHFATHON—YVolunt-ary—ediat-on—throtgh
Crtizen—Dbispute—Setttenrent—Centers—as—provided—For—+n—5—
44 -201—+s—encodraget—

(2) 3y LEG SLATI VE FI NDI NGS. - -

(a) The Legislature finds that unit owners are
frequently at a di sadvantage when litigating against an
associ ation. Specifically, a condom nium association, with its
statutory assessnent authority, is often nore able to bear the
costs and expenses of litigation than the unit owner who nust
rely on his or her own financial resources to satisfy the
costs of litigation against the association

(b) The Legislature finds that the courts are becom ng
overcrowded with condom ni um and ot her disputes, and further
finds that alternative dispute resolution has been naking
progress in reducing court dockets and trials and in offering
a nore efficient, cost-effective option to court litigation
However, the Legislature also finds that alternative dispute
resol ution should not be used as a nechanismto encourage the
filing of frivolous or nuisance suits.

(c) There exists a need to develop a flexible neans of
alternative dispute resolution that directs disputes to the
nost efficient nmeans of resolution.

(d) The high cost and significant delay of circuit
court litigation faced by unit owners in the state can be
al |l eviated by requiring nonbinding arbitration and nedi ati on
in appropriate cases, thereby reducing delay and attorney's
fees while preserving the right of either party to have its
case heard by a jury, if applicable, in a court of |aw

(3) 4y MANDATORY NONBI NDI NG ARBI TRATI ON AND MEDI ATI ON
OF DI SPUTES. --The Division of Florida Land Sal es,
Condom ni uns, and Mdbil e Honmes of the Departnent of Business
3
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and Professional Regulation shall provide emptoy—futt—tine

attoerneys—to—act—as arbitrators to conduct the arbitration
hearings as required provided by this chapter. The depart nent

nmay enploy attorneys to act as arbitrators, and the division

may al so certify attorneys who are not enpl oyed by the
division to act as arbitrators to conduct the arbitration
hearings provided by this chapter seeti+oen. No person may be
enpl oyed by the department as an a—fuH—tife arbitrator unless
he or she is a nenber in good standing of The Florida Bar. The
departnent shall pronulgate rul es of procedure to govern such
arbitration hearings including nediation incident thereto.

The deci sion of an arbitrator shall be final; however, such a
deci sion shall not be deened final agency action. Nothing in
this provision shall be construed to foreclose parties from
proceeding in a trial de novo unless the parties have agreed
that the arbitration is binding. If such judicial proceedings
are initiated, the final decision of the arbitrator shall be
adni ssible in evidence in the trial de novo.

(a) Prior to the institution of court litigation, a
party to a dispute shall petition the division for nonbinding
arbitration. The petition nust be acconpanied by a filing fee
in the anpbunt of $50. Filing fees collected under this
section nmust be used to defray the expenses of the alternative
di spute resolution program

(b) The petition nust recite, and have attached
t hereto, supporting proof that the petitioner gave the
respondents:

1. Advance witten notice of the specific nature of
t he di spute;

2. A demand for relief, and a reasonabl e opportunity
to conply or to provide the relief; and

4
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3. Notice of the intention to file an arbitration
petition or other legal action in the absence of a resolution
of the dispute.

Failure to include the allegations or proof of conpliance with
these prerequisites requires disnissal of the petition wthout
prej udi ce

(c) Upon receipt, the petition shall be pronptly
reviewed by the division to deternine the existence of a
di spute and conpliance with the requirenents of paragraphs (a)
and (b). If energency relief is required and is not avail abl e
through arbitration, a notion to stay the arbitration may be
filed. The notion nust be acconpanied by a verified petition
alleging facts that, if proven, would support entry of a
tenmporary injunction, and if an appropriate notion and
supporting papers are filed, the division my abate the
arbitration pending a court hearing and disposition of a
notion for tenporary injunction.

(d) Upon deternmination by the division that a dispute
exists and that the petition substantially neets the
requi rements of paragraphs (a) and (b) and any ot her
applicable rules, a copy of the petition shall forthwith be
served by the division upon all respondents.

(e) Either before or after the filing of the
respondents' answer to the petition, any party may request
that the arbitrator refer the case to nediation under this
section and any rules adopted by the division. Upon receipt
of a request for nediation, the division shall pronptly
contact the parties to determine if there is agreenent that
nedi ati on woul d be appropriate. |If all parties agree, the
di spute nmust be referred to nediation. Notwi thstanding a | ack
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of an agreenent by all parties, the arbitrator may refer a
di spute to nediation at any tine.

(f) Upon referral of a case to nediation, the parties
nmust select a nutually acceptable nediator. To assist in the
selection, the arbitrator shall provide the parties with a
list of both volunteer and paid nediators that have been
certified by the division under s. 718.501. |If the parties
are unable to agree on a nediator within the tine all owed by
the arbitrator, the arbitrator shall appoint a nediator from
the list of certified mediators. |If a case is referred to
nedi ation, the parties shall attend a nedi ati on conference, as
schedul ed by the parties and the nediator. |f any party fails
to attend a duly noticed nediation conference, w thout the
perm ssion or approval of the arbitrator or nediator, the
arbitrator nust inpose sanctions against the party, including
the striking of any pleadings filed, the entry of an order of
di sm ssal or default if appropriate, and the award of costs
and attorneys' fees incurred by the other parties. Unless
ot herwi se agreed to by the parties or as provided by order of
the arbitrator, a party is deened to have appeared at a
nedi ati on conference by the physical presence of the party or
its representative having full authority to settle without
further consultation, provided that an association nay conply
by having one or nore representatives present with ful
authority to negotiate a settlenment and recommend that the
board of administration ratify and approve such a settl enent
within 5 days fromthe date of the nmediation conference. The
parties shall share equally the expense of nediation, unless
t hey agree otherw se.

(g) The purpose of nediation as provided for by this
section is to present the parties with an opportunity to

6
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resolve the underlying dispute in good faith, and with a
m ni nrum expenditure of tinme and resources.

(h) Mediation proceedi ngs nust generally be conducted
in accordance with the Florida Rules of Cvil Procedure, and
t hese proceedings are privileged and confidential to the sane
extent as court-ordered nediation. Persons who are not parties
to the dispute are not allowed to attend the nediation
conference without the consent of all parties, with the
exception of counsel for the parties and corporate
representatives designated to appear for a party. |If the
nedi at or decl ares an i npasse after a nediation conference has
been held, the arbitration proceeding term nates, unless al
parties agree in witing to continue the arbitration
proceedi ng, in which case the arbitrator's decision shall be
ei t her binding or nonbi nding, as agreed upon by the parti es;
in the arbitration proceeding, the arbitrator shall not
consi der any evidence relating to the unsuccessful nediation
except in a proceeding to inpose sanctions for failure to
appear at the nediation conference. If the parties do not
agree to continue arbitration, the arbitrator shall enter an
order of dismssal, and either party nmay institute a suit in a
court of conpetent jurisdiction. The parties may seek to
recover any costs and attorneys' fees incurred in connection
with arbitration and nedi ati on proceedi ngs under this section
as part of the costs and fees that nmay be recovered by the
prevailing party in any subsequent litigation

(i) Arbitration shall be conducted according to rules
promul gated by the division. The filing of a petition for
arbitration shall toll the applicable statute of limtations.

(j) At the request of any party to the arbitration
such arbitrator shall issue subpoenas for the attendance of
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1| witnesses and the production of books, records, docunents, and
2 | other evidence and any party on whose behalf a subpoena is

3| issued may apply to the court for orders conpelling such

4 | attendance and production. Subpoenas shall be served and shal
5| be enforceable in the manner provided by the Florida Rul es of
6| Gvil Procedure. Discovery may, in the discretion of the

7| arbitrator, be pernmitted in the manner provided by the Florida
8| Rules of Civil Procedure. Rules adopted by the division my

9 | authorize any reasonabl e sancti ons except contenpt for a

10| violation of the arbitration procedural rules of the division
11 ) or for the failure of a party to conply with a reasonabl e

12 | nonfinal order issued by an arbitrator which is not under

13 | judicial review

14 (k) The arbitration decision shall be presented to the
15| parties in witing. An arbitration decision is final in those
16 | disputes in which the parties have agreed to be bound. An

17 | arbitration decision is also final if a conplaint for a trial
18 | de novo is not filed in a court of conpetent jurisdiction in
19 | which the condomniumis located within 30 days. The right to
20| file for a trial de novo entitles the parties to file a

21| conplaint in the appropriate trial court for a judicial

22 | resolution of the dispute. The prevailing party in an

23 | arbitration proceeding shall be awarded the costs of the

24 | arbitration and reasonable attorney's fees in an anpunt

25| determined by the arbitrator. Such an award shall include the
26 | costs and reasonable attorney's fees incurred in the

27 | arbitration proceeding as well as the costs and reasonabl e

28 | attorney's fees incurred in preparing for and attendi ng any
29 | schedul ed nedi ati on

30 (1) The party who files a conplaint for a trial de

31| novo shall be assessed the other party's arbitration costs,
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1| court costs, and other reasonable costs, including attorney's
2| fees, investigation expenses, and expenses for expert or other
3| testinony or evidence incurred after the arbitration hearing
41 if the judgnent upon the trial de novo is not nore favorable
5] than the arbitration decision. If the judgnent is nore

6 | favorable, the party who filed a conplaint for trial de novo
7 | shall be awarded reasonable court costs and attorney's fees.

8 (m Any party to an arbitration proceeding may enforce
9] an arbitration award by filing a petition in a court of

10 | conpetent jurisdiction in which the condomniumis located. A
11 | petition may not be granted unless the tine for appeal by the
12 | filing of a conplaint for trial de novo has expired. If a

13| conplaint for a trial de novo has been filed, a petition may
14 | not be granted with respect to an arbitration award that has
15| been stayed. If the petition for enforcenent is granted, the
16 | petitioner shall recover reasonable attorney's fees and costs
17 | incurred in enforcing the arbitration award. A nediation

18 | settlenent may al so be enforced through the county or circuit
19 | court, as applicable, and any costs and fees incurred in the
20 | enforcenent of a settlenent agreenent reached at nediation

21 | nust be awarded to the prevailing party in any enforcenent

22 | action.

23 (4) DI SPUTES SUBJECT TO LOCAL RESOLUTI ON. - - Di sput es

24 | shall be resolved in the county in which the dispute has

25| occurred by a local governnent alternative dispute resol ution
26 | nediation, or arbitration program Such cases shall be handl ed
27 | by these progranms without the necessity of the case bheing

28 | filed in the court system In the resolution of these cases on
29 | the local level, past precedent of prior division arbitration
30 | deci sions shall be considered and foll owed where appropriate.
31| Local governnent alternative dispute resolution, nediation, or
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arbitration prograns may charge fees for handling these cases.

The division shall handle any of these cases arising in

counties which do not have |ocal governnent alternative

di spute resolution, nediation, or arbitration prograns. The

di vision shall provide a list of these prograns to anyone

requesting this information and shall act as a cl eari nghouse

for disputes, directing affected parties to the appropriate

| ocal alternative dispute resolution, nediation, or

arbitration programw thin the county in which the di spute has

occurred.
(5) EXEMPTIONS. --A dispute is not subject to
resolution under this section if it includes any di sagreenent

that primarily invol ves:

(a) Title to any unit or comon el enent;

(b) The interpretation or enforcenent of any warranty;

(c) The levy of a fee or assessnment or the collection

of an assessnent |evied against a party;

(d) The eviction or other renobval of a tenant froma

unit;
(e) Alleged breaches of fiduciary duty by one or nore

directors; or

(f) dains for damages to a unit based upon the

all eged failure of the association to maintain the conmon

el enents or condomi ni um property.

Section 2. The Division of Florida Land Sal es,

Condom ni uns, and Mdbile Hones of the Departnent of Business

and Professional Regulation shall continue the arbitration of

any cases which qualified for arbitration on the date the case

was filed with the division and which were filed with the

division prior to the date on which this act becones | aw
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1 Section 3. There is hereby appropriated 1 FTE and
2 |$440,626 fromthe Division of Florida Land Sal es,
3 | Condoni ni unms, and Mbhbile Hones Trust Fund to the Departnent of
4 | Busi ness and Professional Regulation for the purpose of
5] investigating and resol ving di sputes and dealing with
6 | conpliance issues relating to condom ni uns and cooperatives.
7| This appropriation shall not take effect if a simlar anpunt
8| of funding is included in the various appropriations for
9| conpliance and enforcenent in the Florida Land Sal es,
10 | Condomi ni uns, and Mbbile Hones programin the fiscal year
11| 2001- 2002 General Appropriations Act.
12 Section 4. This act shall take effect July 1, 2001
13
14 EE IR b I b b S O b I S S b b I I b S S b S
15 HOUSE SUVMMARY
16 . o . . .
Provides and lints arbitration of disputes under the
17 Condom nium Act by the Division of Florida Land Sal es,
Condom ni uns, and” Mobile Honmes to those disputes
18 i nvolving elections and the recal |l of_ board nenbers.
Del etes reference to voluntary nediation, Provides for
19 the resolution of other described conplaints at the |oca
level. See bill for details.
20
21
22
23
24
25
26
27
28
29
30
31
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