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l. Summary:

Committee Subdtitute for Senate Bills 1864 and 2086 makes numerous changes to the law of
relevance to state and local law enforcement agencies. The primary features of the CS are as
follows

4

Renames the Florida Violent Crime Council as the Florida Violent Crime and Drug Control
Council, adds the Director of the Office of Drug Control and the Comptroller to the Council,
and expands the Councils duties to address money laundering and drug control.

Sets cgps on disbursement of funds for asingle investigation and a Single agency.

Requires adoptions of rules setting forth criteriafor determining digibility as and
effectiveness of amulti-agency or statewide investigation or task force effort reating to
money laundering or drug control, aswell as requirements for expenditures, accounting for
funds received, used or disbursed, and performance reporting by recipient agencies.

Provides for expunction of any nonjudicia record of the arrest of a minor who has
successfully completed a prearrest or postarrest diversion program for minors who have been
arrested for anonviolent offense and who do not have aprior crimina history.

Adds severd sexud offense violations, the crimina history records of which may not be
sedled or expunged.

Requires FDLE to collect specimens from criminas who committed an enumerated offense,
but were placed on probation rather than sentenced to prison.
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» Requires FDLE to collect specimens from persons who committed an offense in another
jurisdiction that is Smilar to a Florida enumerated offense, and is incarcerated or on
probation in Forida.

> Authorizes FDLE to accept biologica specimens such as ord swabs, in addition to blood.

»  Authorizes FDLE to accept specimens from persons other than those who have committed an
enumerated offense.

> Authorizes persons other than medicaly trained professionas to draw blood if they have
been trained.

»  Authorizes any person to collect other specimensiif they do it in a reasonable manner.

> Provides for enhanced pendties and a misdemeanor offense relating to unlawful interception
of palice radio communications or the divulging of information obtained from such
communicetions.

This CS subgtantialy amends or creates the following sections of the Florida Statutes: 760.40;
843.167; 943.031; 943.042; 943.0582; 943.0585; 943.059; 943.325; and 985.3065.

Il. Present Situation:

Florida Violent Crime Council

The Horida Violent Crime Council was created by the Legidature in 1993 to meet critica
statewide issues of violent crimein Florida. s. 943.031, F.S. Annual Report to the Legidature,
Florida Violent Crime Council (December 2000) (information for this subsection comes from

this report).

The Council is composed of 12 members, with both state and local representation, who advise
the Commissioner of the Florida Department of Law Enforcement (FDLE), make
recommendations regarding the development and implementation of violent crime initiatives,
and disburse funds from the Violent Crime Emergency Account, s. 943.042, F.S,, to law
enforcement agencies requesting supplementa funding for violent crime investigations. (For a
description of the particular provisions of law relevant to the Violent Crime Council thet are
amended by the CS, see the “ Effect of Proposed Changes.”)

Diverson Programsfor Minors

When juvenile offenders are detained for relaively minor offenses, certain jurisdictions make
diverson programs available to those offenders. These programs provide supervison of the
offenders and typicaly require the completion of conditions to satisfactorily complete the
program, such as victim restitution, aletter of gpology, and community service hours.
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Mogt diverson programs limit digibility to those offenders who have never had a prior arrest.
However, to ascertain thisinformation, FDLE records are often accessed and the access creates a
crimina record for the juvenile offender.

Section 985.3065, F.S., authorizes alaw enforcement agency or school district, in cooperation
with the State atorney, to establish a prearrest diversion program. This section aso dlows for
sugpension of the driver’slicense of aminor in such program for a period of up to 90 days, as
well asagmilar suspenson for falure of the minor to comply with program requirements.

Sealing and Expunction of Criminal History Records

Sections 943.0585 and 943.059, F.S,, st forth procedures for seding and expunging criminal
history records. The courts have jurisdiction over their own judicid records containing crimina
history information and over their procedures for maintaining and destroying those records. The
Horida Department of Law Enforcement (FDLE) can adminigtratively expunge nontjudicid
records of arrest that are made contrary to law or by mistake.

When arecord is expunged, it is physcaly destroyed and no longer exidsif it isin the custody
of acrimind justice agency other than the FDLE. Crimind justice agencies are dlowed to make
anotation indicating compliance with an expunction order. FDLE, on the other hand, is required
to retain expunged records. When arecord is sealed it is not destroyed, but accessis limited to
the subject of the record, his attorney, and certain specified agencies. Records that have been
seded or expunged are confidential and exempt from the public records law. It isafirs-degree
misdemeanor to divulge their existence, except to pecified entities for licensing or employment
purposes.

Persons who have had their crimina history records sedled or expunged may lawfully deny or

fall to acknowledge the arrests covered by their record, except when they are applying for certain
types of employment, petitioning the court for arecord sedling or expunction, or are a defendant
inacrimina prosecution.

In 1992, the L egidature amended the sedling and expunction statute to require a person seeking a
seding or expunction to first obtain a certificate of eigibility from FDLE and then, if the person
meets the gatutory criteria based on the department’ s criminal history check and receives a
certificate, he or she can petition the court for arecord sedling or expunction. It is then up to the
court to decide whether the sedling or expunction is appropriate.

A crimind history record may be expunged by a court if the petitioner has obtained a certificate
of eigibility and swearstha he or she: has not previously been adjudicated guilty of any offense
or adjudicated ddinquent for certain offenses; has not been adjudicated guilty or delinquent for
any of the charges he or sheiis currently trying to have sedled or expunged; has not obtained a
prior sealing or expungement; and is eligible to the best of his or her knowledge and has no other
pending expunction or sedling petitions before the court. In addition, the record must have been
seded for ten years before it can be expunged, unless charges were not filed or were dismissed
by the prosecutor or court. s. 943.0585, F.S. The same criteria gpply for sedling acrimina
history record under s. 943.059, F.S. Any person knowingly providing false information on the
sworn statement commits afelony of the third degree.
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The Legidature dso prohibits crimina history records relating to certain offensesin which a
defendant (adult or juvenile) has been found guilty or has pled guilty or nolo contendere,
regardless of whether adjudication was withheld, from being sealed or expunged. These offenses
include the following: sexud bettery; lewd, lascivious, or indecent assault upon a child;
communications fraud; sexua performance by a child; offenses by public officers and

employees, drug trafficking; and other dangerous crimes such as arson, aggravated assault or
battery, kidnapping, murder, robbery, and burglary. ss. 943.0585 and 943.089, F.S.

DNA Data Bank and Testing

In 1989, the Legidature created s. 943.325, F.S,, to establish a state DNA data bank under the
control of FDLE. See ch.89-335, L.O.F. The purpose of the DNA data bank isto accumulate and
andyze blood specimens from known criminas and then compare those known standards to

DNA profiles that result from the testing of blood and other biologica evidence collected from
crime scenes to help solve crimes. According to FDLE, the DNA database has helped to resolve
over 350 case investigations in this manner, where no known suspect had been identified.

The law has been amended periodicaly over the past ten yearsto increase the number of
enumerated felony offenses which quadify those known convicted crimindsto have their DNA
profile added to the DNA database. There are currently over 75,000 individua criminals whose
DNA profiles have been compiled in the Forida DNA database. Due to last session’s addition of
burglary as one of the enumerated offenses, the growth in the number of profiles has acceerated
and there is a backlog of specimensto be anadyzed and filed. At present, s. 943.325, F.S,, in part,
requires the convicted felon to submit two blood specimensto a FDLE designated testing facility
as directed by the department, if that person is.

1. Convicted or was previoudy convicted and is fill incarcerated in this state for any offense or
attempted offensein:

P ch. 794, F.S. (sexual battery);

» ch. 800, F.S. (lewdness and indecent exposure);
b s. 782.04, F.S. (murder);

P s. 784.045, F.S. (aggravated battery);

» s.812.133, F.S. (carjacking);

» s.812.135, F.S. (home-invasion robbery); and
» s.810.02, F.S. (burglary); or

2. Isnolonger incarcerated, but is till on supervison in Horida

Currently, the only substance FDLE is alowed to accept for andysis to add to the DNA data
bank is blood. The requirement for blood for DNA andyss was established when the DNA data
bank was created by the Legidature in 1989. According to the director of FDLE s DNA data
bank, technologica advances have made it possible to extract DNA andysis from smdler
samples, and from substances other than blood. The collection of the blood specimens has to be
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performed under the supervision of a physician, registered nurse, licensed practica nurse, or duly
licensed medica personnd.

I nter ception of Police Communications

Section 843.16, F.S,, in part, prohibits a person, firm, or corporation from ingtaling in any maotor
vehicle or business establishment, except an emergency vehicle or crime watch vehicle or a place
established by municipd, county, state, or federd authority for governmenta purposes, any
frequency modulation radio receiving equipment so adjusted or tuned as to receive messages or
sgnas on frequencies assigned by the Federd Communications Commission to police or law
enforcement officers of any city or county of the Sate or to the state or any of its agencies.

While s 934.03(2), F.S,, providesthat it is unlawful to intercept any communication for the
purpose of committing any crimind act, any communication does not include police radio
communications. The section gpplies to wire communication, oral communication, and
electronic communication and is essentidly applicable to wiretapping.

[I. Effect of Proposed Changes:

Provided is a sectionby section analysis of CS/SBs 1864 and 2086:
Section 1.

Section 1 is arecommendation of the Statewide Drug Policy Advisory Council, FDLE, and the
Office of Drug Control, and has dso been proposed by the mgority of drug enforcement
workshop participants a more than one Statewide Drug Control Summit.

The CS amends s. 943.031, F.S., which creates the Florida Violent Crime Council, and setsforth
its duties, membership and other matters rlevant to the Council’ s operation. The amendment
renames the Council as the “Horida Violent Crime and Drug Control Council.”

Legidative findings rlevant to the Council are amended to indicate that the Legidature finds
that there is a need to develop and implement a statewide strategy to address drug control efforts
by sate and local law enforcement agencies, including investigations of illicit money laundering.

Membership of the Council increases from 12 membersto 14 members. The two new members
added are the Director of the Office of Drug Control (or the Director’s designee) and the
Comptroller (or the Comptroller’ s designee).

A designee gppearing on behdf of a Council member who is unable to attend a Council meeting
may vote on issues before the Council to the same extent as the designating Council member.

Reimbursements for per diem and travel expenses of the Council members must be paid from
funds avallable in the Violent Crime Emergency and Drug Control Strategy Implementation
Account with FDLE. Reference to the Department of Law Enforcement Operating Trust Fund is
deleted.
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Additiona meetings of the Council may be held when it is determined by the chair that
extraordinary circumstances prompt an additiona meeting of the Council. Currently, the chair or
amgority of the Council members can cal for additional meetings when gppropriate.

Duties of the Council are added as specified:

1. Edablishing a program which provides grants to law enforcement agencies for the purpose of
investigative or task force efforts reating to money laundering and drug control, which are
determined by the Council to sgnificantly contribute to achieving the state's god of reducing
drug-related crime as articulated by the Office of Drug Control, which represent a sgnificant
invetigative effort into money laundering, or which otherwise significantly support
Satewide strategies developed by the Statewide Drug Policy Advisory Council.

Current law provides for establishing a program that provides grantsto crimina justice
agencies tha develop and implement effective violent crime prevention and investigative
programs. This duty is retained but expanded as previoudy described. Under current law, the
grant program must include an innovations grant program; the bill makes it discretionary.

The CS provides that the grants program provide startup funding for new initiatives by loca
and sate law enforcement agencies to implement law enforcement drug-control or money-
laundering investigative or task force efforts. Those effortsinclude:

a. Such effortsthat cannot be reasonably totally funded by aternative sources and that
ggnificantly contribute to achieving the state's god of reducing drug-related crime as
articulated by the Office of Drug Control, that represent a significant investigative effort
into money laundering, or that otherwise Sgnificantly support statewide strategies
developed by the Statewide Drug Policy Advisory Council.

Current law specifies start-up funding of law enforcement initiatives to combat violent
crime. The bill retains that duty.

The CS provides that the law enforcement drug-control or money-laundering
investigative or task force efforts include providing funding of multi-agency or statewide
investigations or task force efforts relating to money laundering and drug control.

b. Methods to enhance multi-agency or statewide investigations or task force efforts relating
to money laundering or drug control which significantly contribute to achieving the
gate's god of reducing drug-related crime as articulated by the Office of Drug Control,
which represent a Sgnificant investigetive effort into money laundering, or which
otherwise sgnificantly support statewide strategies devel oped by the Statewide Drug
Policy Advisory Council.

c. Enhancementsto crimind justice training programs that address investigative techniques
or efforts reating to illicit money laundering or drug control.

Current law specifies enhancing crimind justice training programs that address violent
crime. The CS retains that duty.
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d. Periodic reports from regiond violent crime investigation and statewide drug-control
drategy implementation coordinating teams related to violent crime trends or
invedtigative needs or successes in the regions, and factors and trends relevant to the
implementation of the statewide drug strategy and the results of investigative efforts
funded in part by the Council and relating to drug control and money laundering.

Current law requires the Council to advise the executive director on the creetion of
regiond violent crime investigation coordinating teams.

e. Maintenance and use of criteriafor the disbursement of funds from the Violent Crime
Emergency and Drug Control Strategy Implementation Account within the Department of
Law Enforcement Operating Trust Fund. Funding from the Council for any single
invegtigative effort is limited to a maximum of $100,000. No individud investigeting
agency may receive more than $200,000 in Coundil funding during the agency's fiscd
year. The Council is required to establish an expedited approva procedure for rapid
disbursement of fundsin violent crime emergency Stuations.

Current law requires the Council to develop criteriafor disbursement of funds from the
Violent Crime Emergency Account within FDLE. Thislaw aso requires the Council to
establish an expedited gpprova procedure for rapid disbursement of fundsin
“emergency” Situations.

f.  Comments and responses of the executive director of the Council to the Council’ s annua
report are to be included in the annua report.

Current law specifies that the Council’ s director must respond in writing to the annua
report and recommendations contained therein, and those responses must be forwarded to
the Council members, the Senate President, the House Speaker, and the chairs of the
Committees on Crimina Justice in both chambers. The CS does not delete this

forwarding requirement; it only places the director’ s reponses within the annud report of
the Coundil.

g Maintain and use criteriafor disburang funds to reimburse law enforcement agencies for
costs associated with providing victim and witness protective or temporary location
Services.

Current law specifiesthat criteriaare to be devel oped.
Duties of the Council are deleted as specified:

1. Creating acrimind justice research and behaviord science center.

2. Advising the executive director of the Council on the development of a statewide
violent crime information system.
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3. Requiring the chair of the Council to provide awritten declaration of necessity for
closure of Council mestings, which isa public record filed with the officid records of
the Council.

Findly, the CS authorizes the Victim and Witness Protection Review Committee to conduct its
meeting by teleconference or conference phone calls when the chair of the Committee finds that
the need for reimbursement is such that delaying until the next scheduled Council meeting will
adversdly affect the requesting agency’ s ability to provide the protection services.

Section 2.

The CSamendss. 943.042, F.S,, which creates a Violent Crime Emergency Account within the
Department of Law Enforcement. The amendment renames this account as the “Violent Crime
Emergency and Drug Control Strategy Implementation Account.”

The CS expands the uses of this account to include funding multi-agency or statewide
investigations or task force efforts relating to money laundering and drug control which
ggnificantly contribute to achieving the date€'s god of reducing drug-related crime as articulated
by the Office of Drug Control, which represent a Sgnificant investigative effort reaing to
money laundering, or which otherwise significantly support Satewide Strategies developed by
the Statewide Drug Policy Advisory Council.

The CS modifies and/or expands upon rules FDLE is required to maintain (in current law
“promulgate’):

1. Guiddinesthat establish a $100,000 maximum limit on the amount that may be disbursed on
asngle investigation and a $200,000 maximum limit on funds that may be provided to a

sangle agency during the agency's fiscd year.

Current law specifies establishing guiddines that establish limits on the amount that may be
disbursed on asngle investigation.

2. Proceduresfor law enforcement agencies to use when gpplying for funds, including
certification by the head of the agency that arequest complies with the requirements
established by the Council.

Current law does not include this certification requirement.

3. With regard to the funding of investigations or task force efforts relating to money laundering
or drug contral, rules that, at aminimum, address the following:

a. Criteriafor determining what congtitutes a multi-agency or statewide investigation or task
force effort reaing to money laundering or drug control and digihbility to seek funding
under this section.

b. Criteriafor determining whether a multi-agency or Statewide investigation or task force
effort sgnificantly contributes to achieving the Sate€'s goas and dtrategies.
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c. Limitations upon the amount that may be disbursed yearly to asingle multi-agency or
statewide money laundering or drug control investigation or task force.

d. Procedures to use when gpplying for funds, including a required designation of the
amount of matching funds being provided by the task force or participating agencies and
asigned commitment by the head of each agency seeking funds that funds so designated
will be used as represented if Council funding is provided.

e. Reguirementsto expend Council-provided funds in the manner authorized by the Council
and amethod of accounting for the receipt, use, and disbursement of any funds expended
in money laundering or drug control investigative or task force efforts funded in part
under the authority of this section.

f.  Reguirementsfor reporting by recipient agencies of their performance and
accomplishments secured by the investigative or task-force efforts, including a
requirement that the reports demonstrate how the state's drug-control goas and strategies
have been promoted by the efforts and how other investigative god's have been met,
including arrests due to such efforts, results of prosecutions based on such arrests, the
impact upon organized crimind enterprise structures by reason of efforts, property or
currency seizures made, money laundering operations disrupted or otherwise impacted,
forfeiture of assets by reason of such efforts, and anticipated or actua use of assets
received by reason of aforfeiture based in whole or in part upon an investigation funded
inwhole or in part by Council funds.

The CS provides that, except as alowed in this section, a disbursement from the Violent Crime
Emergency and Drug Control Strategy |mplementation Account shal not be used to supplant
existing gppropriations of state and locd law enforcement agencies and counties or to otherwise
fund expenditures that are ordinarily or reasonably predictable for the operation of a state or
loca law enforcement agency.

Current law only prohibits using the account to supplement existing appropriations of law
enforcement agencies.

The CS provides that, upon afinding by amgority of the members of the Council, any
unexcused failure by recipient agencies or task forces to use funds in the manner authorized by
this section and the Florida Violent Crime and Drug Control Council or to timely provide
required accounting, reports, or other information requested by the Council or by FDLE related
to funding requested or provided, shdl congtitute a basis for a demand by the Council for the
immediate return of dl or any portion of funds previoudy provided to the recipient by the
Coundil; or result in termination or limitation of any pending funding by the Council under this
Section.

This unexcused failure may, upon specific direction of amgority of the Council, result in
disqudification of the involved agencies or task force from congderation of additiond or future
funding for efforts as provided by this section for a period of not more than 2 years following the
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Council's action. The Council, by and through FDLE, is authorized to pursue any collection
remedies necessary if arecipient agency fails to return funds as demanded.

Section 3.

The CS creates s. 943.0582, F.S., which provides that, notwithstanding any law dedling generdly
with the preservation and destruction of public records, FDLE may provide by rule for the
expunction of any nonjudicia record of the arrest of aminor who has successfully completed a
prearrest or postarrest diversion program for minors as authorized by s. 985.3065, F.S.

Asused in this section, the term “expunction” has the same meaning ascribed in s. 943.0585,
F.S,, the expunction statute. The provisions of the expunction statute relating to the effect of
expunction of criminal history records do not apply, except that such record of a person whose
record is expunged pursuant to this section must be made available only to crimind justice
agencies for the purpose of determining digibility for prearrest, postarrest, or teen court
diverson programs, when the record is sought as part of a crimind investigation; or when the
subject of the record is a candidate for employment with a crimind justice agency. For al other
purposes, this person may lawfully deny or fail to acknowledge the arrest or charge covered by
the expunged record.

Records maintained by loca crimind justice agencies in the county in which the arrest occurred
which are digible for expunction pursuant to this section must be seded asthat term isused in
S. 943.09, F.S,, the sedling Statute.

Asused in this section, the term * nonviolent misdemeanor” includes smple assault or battery
when prearrest or postarrest diversion expunction is gpproved in writing by the state attorney for
the county in which the arrest occurred.

FDLE must expunge the nonjudicia arrest record of aminor who has successfully completed a
prearrest or postarrest diversion program if the minor:

»  Submits an FDL E-form gpplication for expunction signed by the minor's parent or legd
guardian, or by the minor if he or she has reached the age of mgority at the time of gpplying,
within 6 months after completion of the diverson program. The gpplication must include an
officia written statement from the Sate atorney for the county in which the arrest occurred
certifying that the minor has completed that county’ s diversion program and that such
program is grictly limited to minors arrested for a nonviolent misdemeanor who have not
otherwise been charged with or found to have committed a criminal offense or comparable
ordinance violation.

»  Participatesin adiversion program that expressly permits such expunction and on the basis
of an arest that is not an act of domestic violence.

» Has never, prior to filing the expunction application, been charged with or found to have
committed acrimina offense or comparable ordinance violation.
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FDLE is authorized to collect a$75 processing fee for each expunction application. Thefeeisto
be placed in the Department of Law Enforcement Trust Fund, unless the fee iswaived by the
executive director.

The CS provides for retroactive agpplication of this section to permit expunction of any

nonjudicia record of the arrest of a minor who has successfully completed a prearrest or
postarrest diversion program on or after July 1, 2000, provided that, in the case of aminor whose
completion of the program occurred before the effective date of this section, the gpplication for
expunction is submitted by January 1, 2002.

Expunction or seding under this section does not preclude the minor who received such relief
from petitioning for sealing or expunction of alater crimina history record as provided in
SS. 943.0585 and 943.09, F.S,, if he or she is otherwise digible under those sections.

Section 4.

The CS amends s. 983.3065, F.S,, relating to prearrest diversion programs to provide that alaw
enforcement agency or school digtrict, in cooperation with the Sate atorney, may establish a
postarrest diversion program.

The CS makes the child in the postarrest diversion program subject to the provisons currently in
this section that provide that a child in a prearrest program may be required to surrender hisor
her driver’ slicense, or refrain from gpplying for such license, for a period of not more than 90
days, and further providesthat if the child fails to comply with the requirements of the program,
the Sate attorney may notify the Department of Highway Safety and Motor Vehiclesin writing
to suspend the child’ s driver’ slicense for a period of not more than 90 days.

The CS authorizes the prearrest or postarrest diversion program, upon agreement of the agencies
that establish the program, to provide for the expunction of the nonjudicia records of aminor
who successfully completes such a program

Section 5.

The CSamends s. 943.0585, F.S,, relating to expunction of crimina history records, to expand
on thelig of offenses from which crimina records relating to those offenses may not be
expunged, without regard to whether adjudication was withheld, if the defendant was found
guilty of or nolo contendere to the offense, or if the defendant, as a minor, was found to have
committed, or pled guilty or nolo contendere to committing, the offense as a ddinquent act. The
offenses added include: s. 787.025, F.S. (luring or enticing a child); s. 796.03, F.S. (procuring a
minor for progtitution); s. 825.1025, F.S. (lewd or lascivious offenses committed upon or in the
presence of an elderly person or disabled adult); s. 847.0133, F.S. (sdling, renting, loaning,
giving away, distributing, transmitting or showing obscene materids to aminor); s. 847.0135,
F.S. (computer pornography and computer solicitation of a minor to engage in sexud activity);
and s. 847.0145, F.S. (sdlling or buying of minors). Conforming changes are made to the
provison relating to a certificate of digibility for expunction.
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The offenses added are dl qualifying offenses for purposes of sexud predator and sexua
offender regigration. The incluson of these offenses would prevent a person from having ther
record expunged for any of those offenses, thereby trying to circumvent the regigtration
requirements.

Section 6.

The CS amends s. 943.059, F.S,, relating to seding of crimina history records, to expand on the
lig of offenses from which crimina records relating to these offenses may not be sedled, without
regard to whether adjudication was withheld, if the defendant was found guilty of or nolo
contendere to the offense, or if the defendant, as aminor, was found to have committed, or pled
guilty or nolo contendere to committing, the offense as a ddinquent act. The offenses added
include: s. 787.025, F.S. (luring or enticing a child); s. 796.03, F.S. (procuring aminor for
progtitution); s. 825.1025, F.S. (lewd or lascivious offenses committed upon or in the presence of
an dderly person or disabled adult); s. 847.0133, F.S. (sdlling, renting, loaning, giving away,
distributing, transmitting or showing obscene materials to aminor); s. 847.0135, F.S. (computer
pornography and computer solicitation of a minor to engage in sexud activity); and s. 847.0145,
F.S. (sdling or buying of minars).

Section 7.

Effective October 1, 2001, the CS expands the pool of criminals who are required to submit
biologicd specimens for DNA analysis. For example, thiswould apply the law to someone who
has been transferred to Florida under an interstate compact and has previoudy committed an
offense in another jurisdiction Smilar to an enumerated offense, or someone who is incarcerated
or on supervison in Forida, and has previoudy committed an offense in another jurisdiction
smilar to an enumerated offense. The Department of Corrections could not provide the number
of persons who would qudify under this provison, but advised that thiswoud be smdll.

The second provison has amuch larger impact on the DNA data bank. Requiring criminas who
were convicted for committing an enumerated offense in this state and were sentenced directly to
probation without having ever been incarcerated increases the number of personsto be tested by
approximately 9,000 per year. These people are the criminds who are living in the community.
This amendment would have much the same impact on the resources of the DNA data bank, as
would the addition of another enumerated offense, such as adding burglary or robbery.

The CSdlows FDLE to accept biological substances other than blood for DNA anaysis and
entry into the FDLE DNA data bank. That could include an ord swab collected on aQ-tip or
cotton ball. The collection of ablood specimen would ill have to be performed in amedicaly
approved manner, but this CS adds the provision that blood could be drawn by other trained and
competent personnel. The CS does not describe such personnd or training.

The collection of other FDLE-approved biologica specimens could be performed by any person
using acollection kit provided or accepted by FDLE in a manner approved by FDLE. According
to FDLE, the ord swab method isless intrusive than drawing blood.
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The CS dlowsthe DNA data bank to accept abiologica specimen for analysis from persons
who are not described in s. 943.325(1), F.S, which requires criminals who have committed one
or more of the enumerated offenses to submit blood or other approved biological specimens for
DNA andyss.

The CS aso deds with use of force. It provides that a person who collects an approved
biologica specimen ather than blood will not be held civilly or crimindly liable aslong asthe
collector used a FDLE kit, and the collectionis done by ingtruction or in a reasonable manner.
Such a person could not be charged with battery or invasion of privacy.

Findly, the CS dlows the agency taking the convict into custody to collect the biologicd
gpecimens a the location of the arrest if that can be done in a reasonable manner, rather than
having to trangport the convict to amedical location. According to FDLE, such abiological
specimen can be collected with an ord swab in alessintrusve manner, & any location. This
section gpplies to persons who were incarcerated for an enumerated offense, but were released to
some form of community supervison before they could be tested.

Section 8.

Effective October 1, 2001, the CS amends s. 760.40, F.S, asit relates to informed consent of a
person to his or her DNA tested and the results of that testing remain the exclusive property of
the person and not be disclosed, in order to indicate that one exception relates to acquiring
gpecimens from persons convicted of certain offenses or as provided in s. 943.325, F.S,, relating
to blood specimen testing for DNA andysis.

Section 9.

The CS creates s. 843.167, F.S., which provides that a person may not intercept any police radio
communication by use of a scanner or any other means for the purpose of usng thet
communication to assst in committing a crime or to escape from or avoid detection, arrest, trid,
conviction, or punishment in connection with the commisson of such crime. The pendty for a
crime committed as previoudy described is enhanced one misdemeanor or felony degree as
appropriate, or in the case of afirst degree misdemeanor is punished asif it were athird degree

fdony.

It gppears that the previoudy described provision isin the nature of a set of criteriathat, if
satisfied, trigger an enhanced pendty for a crimind offense, even though satisfaction of the
previoudy described provision is described asa“violation” and the act or conduct is proscribed
(“[@ person may not intercept any police communication”). There are no crimina sanctions for
commission of the act as a separate and distinct offense.

A person commits afirst degree misdemeanor if he or she divulges the existence, contents,
substance, purpose, effect, or meaning of a police radio communication to any person he or she
knows to be a suspect in the commission of a crime with the intent that the suspect may escape
from or avoid detection, arrest, tria, conviction, or punishment.
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A person is presumed to have unlawfully intercepted a police radio communications as

previoudy described if the person is charged with a crime and during the time such crime was
committed, possessed or used a police scanner or Smilar device capable of receiving police radio
transmissions. This presumption does not appear to be a presumption that an dement of the
crime (subject to the enhanced penalty) is met on proof of abasic or evidentiary fact but rather a
presumption that the criteriafor the enhanced pendty have been satisfied upon proof that the
person committing the crime used a police radio scanner or smilar device during the time the
crime was committed.

Section 10.

Except as otherwise expresdy provided, the bill takes effect July 1, 2001.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:

There could be an impact on the private sector if the volume of analys's needing to be done
is greater than FDLE can handle, requiring the state to contract out the work.

C. Government Sector Impact:

A recommended $2,000,000 in recurring General Revenue appears in the Governor's
Recommended Budget (FY 2001-02) for expangon of the Forida Violent Crime Council to
include drug investigation funding.

Requiring the DNA testing of certain probationers would require gpproximately 9,000
additiona samples to be collected each year. The cost of using an ord swab is about the
same as the cost of using blood for DNA anaysis, according to the director of FDLE's DNA
data bank. The cogt of collecting and andlyzing a biologica specimen for the data bank is
currently about $53.00 per sample. According to FDLE, advances in technology and
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V1.

VILI.

VIII.

economies of scae are holding down or reducing the costs, and they can fully absorb the
additiona costs with the resources they now have.

Section 9 of the CS was the substance of a bill last sesson and was determined by the
Crimind Judtice Estimating Conference a that time to have an indeterminate impact.

Technical Deficiencies:
None.

Related Issues:

None.

Amendments:

None.

This Senate gaff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




