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HOUSE AMENDMENT
Bill No. HB 1879
Anmendnent No. (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Council for Healthy Communities offered the foll ow ng:

Substitute Amendment for Amendment (724613) (with title
amendment)

On page 83, line 27 through page 97, line 3
renove fromthe bill: all said |lines

and insert in lieu thereof:

Section 31. Effective July 1, 2001, and applicable to
causes of action accruing on or after that date, section
400. 429, Florida Statutes, is anended to read:

400.429 Civil actions to enforce rights.--

(1) Any person or resident whose rights as specified
inthis part are violated shall have the right to pursue an
administrative remedy or injunctive relief a—catuse—of—action
against any facility owner, adm nistrator, or staff

responsible for the violation. The action may be brought by
the resident or his or her guardian, or by a person or
organi zation acting on behalf of a resident with the consent

of the resident or his or her guardi an—or—by—the—personal
. ey , I I o I I
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others—ecan—be—shownr. Any plaintiff who prevails in any such
action may be entitled to recover reasonable attorney's fees
and;—costs of the action, and—damages;unless the court finds

that the plaintiff has acted in bad faith, with malicious

purpose, and that there was a conpl ete absence of a
justiciable issue of either law or fact. A prevailing
defendant may be entitled to recover reasonable attorney's
fees pursuant to s. 57.105. The renedies provided in this
section are in addition to and cunul ative with other |egal and
adnmi ni strative remedies available to a resident or to the
agency.

(2) Notwithstanding the renedies provided in (1), a

resident, his or her guardian, or the personal representative

of the estate of a deceased resident shall have a cause of

action for recovery of damages for personal injury or death

against a licensee which may be brought based upon negli gence,

breach of contract or any other applicable statute not

i ncluded in chapter 400. Such a claimshall be governed by the

fol | owi ng:
(a) In any claimfor negligence, the claimant has the

burden of proving by a preponderance of the evidence that:
1. Each defendant had an established duty to the
resi dent;
2. Each defendant breached that duty;
3. The breach of that duty is the proxi mte cause of

the personal injury to, or the death of, the resident; and
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4. The proximate cause of the personal injury or death

resulted i n danmges.

(b) For purposes of (a), a licensee breaches its

established duty to the resident when it fails to provide a

standard of care that a reasonably prudent |icensed assisted

living facility woul d have provided to the resident under

sinmilar circunstances.
(c) Sections 768.16-768.26 apply to a claimin which
the resident has died as a result of the facility's breach of

an established duty to the resident. In addition to any other

damages, the personal representative nmay recover on behal f of

the estate pursuant to ss. 768.16-768.26. The persona

representative nmay al so recover on behalf of the estate

nonecononi ¢ damages for the resident's pain and suffering from

the tinme of injury until the tine of death.

(d) An action for damages nust be conmmenced within 2

years after the date on which the incident giving rise to the

action occurred or within 2 years after the date on which the

i ncident is discovered, or should have been discovered with

t he exercise of due diligence. However, the action nay not be

commenced later than 4 years after the date of the incident or

occurrence out of which the cause of action accrued. In any

action covered by this subsection in which it is shown that

fraud, conceal nent, or intentional msrepresentation of fact

prevented the discovery of the injury, the period of

limtation is extended forward 2 years fromthe tine that the

injury is discovered, or should have been discovered with the

exerci se of due diligence, but such period nay not in any

event exceed 7 years after the date that the incident giving

rise to the injury occurred.

(3) In any civil action brought against any facility
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owner, adminsitrator, or staff in which punitive danages are

sought, the followi ng provisions shall apply: {2—Fo—+ecover
ot I o on—the—fortow e

2
:45 pm 01879- hcc - 650653




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIRPLOO®~NO®UDWNPRER O

HOUSE AMENDVMENT
Bill No. HB 1879
Anmendnent No. (for drafter's use only)

that—acerve—on—or—after—Cetober—34—31999—-
a) 3> Discovery of financial information for the

pur pose of determ ning the value of punitive damages may not
be had unless the plaintiff shows the court by proffer or
evidence in the record that a reasonabl e basis exists to
support a claimfor punitive damages.

(b)t4)y In addition to any other standards for
punitive danmages, any award of punitive danmages nust be
reasonable in light of the actual harm suffered by the
resident and the egregiousness of the conduct that caused the
actual harmto the resident.

(c) The plaintiff nmay recover punitive danages when

5
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mal i ci ous, wanton, reckless or willful disregard of the rights

of others can be shown.

(d) Notwithstanding any other law to the contrary,

punitive damages nmay not exceed three tines the anount of

conpensat ory damages awarded to each person entitled thereto

by the trier of fact and the anount shall be equally divided

between the claimant and the Quality of Long-Term Care

Facility Inprovenment Trust Fund, in accordance with the

foll owi ng provisions:

1. The clerk of the court shall transnit a copy of the

jury verdict to the State Treasurer by certified mail. In the

final judgnent the court shall order the percentages of the

award, payabl e as provided herein.

2. A settlenent agreenent entered into between the

original parties to the action after a verdict has been

returned nust provide a proportionate share payable to the

Quality of Long-Term Care Facility |nprovenent Trust Fund

speci fi ed herein. For purposes of this paragraph, a

proportionate share is a 50-percent share of that percentage

of the settlenent anmount which the punitive damages portion of

the verdict bore to the total of the conpensatory and punitive

danmages in the verdict.

3. The Departnent of Banki ng and Fi nance shall coll ect

or cause to be collected all paynents due the state under this

section. Such paynents are nade to the Conptroller and

deposited in the appropriate fund specified in this

subsecti on.
4, |f the full anpbunt of punitive damages awarded

cannot be collected, the claimant and the ot her recipient

desi gnated pursuant to this subsection are each entitled to a

proportionate share of the punitive damages coll ect ed.
6
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5. Caimant's attorney's fees, if payable fromthe

judgnent, are, to the extent that they are based on the

puni ti ve damages, cal cul ated based only on the portion of the

judgnent payable to the claimant as provided in this

subsection. Nothing herein lints the paynent of attorney's

fees based upon the award of damages ot her than punitive

danmages.
(e) The limtations contained in (d) may be exceeded

if the claimant denpbnstrates to the court by clear and

convi nci ng evidence that the conduct found by the trier of

fact for which punitive danages were awarded anpunted to

intentional msconduct as defined ins. 768.72(2)(a). Any

anount above the linmitations in (d) allowed by the court shal

be divided as directed therein.
Section 32. Subsection (3) of section 400.4275,
Fl orida Statutes, is anended to read:

400. 4275 Busi ness practice; personnel records;
liability insurance.--The assisted living facility shall be
adnmi ni stered on a sound financial basis that is consistent
wi th good busi ness practices.

(3) The administrator or owner of a facility shal
mai ntain liability insurance coverage that is in force at al
times. If for any reason the facility is unable to conply with

this requirenent, it shall inmediately notify the agency. The

agency may, upon the showi ng of good cause and subject to an

agency approved corrective action plan, grant a tenporary

wai ver fromthe requirenent for liability insurance not to

exceed twel ve nont hs.
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================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1, lines 16-18
renove fromthe title of the bill: all said lines

and insert in lieu thereof:

provi di ng penalties; anending s. 400.023, F.S.

providing for civil actions to enforce nursing

hone rights;

and on page 2, line 8, renove "and 400. 430"

and on page 5, line 28 after the semicolon insert:
anmendi ng s. 400.429, F.S., providing procedures for civil
causes of action and seeking punitive damages; anendi ng s.
400. 4275, F.S.; providing for tenporary waiver frominsurance
requi rements;
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