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Fl ori da House of Representatives - 2001 HB 1917

By the Committee on Agriculture & Consunmer Affairs and
Representative Spratt

Abill to be entitled
An act relating to assistive technol ogy;
anending s. 400.925, F.S.; revising definitions
with respect to hone nedical equipnent;
anending s. 427.802, F.S.; revising definitions
with respect to honme nedical equipnent
providers; anending s. 427.803, F.S.; revising
warranty requirenments under the Assistive
Technol ogy Device Warranty Act; providing for
express warranties; anmending s. 427.804, F.S.
conform ng references; deleting investigation
and conpl ai nt processing requirenents of the
Departnent of Agriculture and Consuner
Services; repealing s. 427.8041, F.S., relating
to regulation requirenents with respect to
assi stive technol ogy device deal ers; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 400.925, Florida
Statutes, is anended to read:

400.925 Definitions.--As used in this part, the term

(8) "Hone nedical equipnent” includes any product as
defined by the Federal Drug Adm nistration's Drugs, Devices
and Cosnetics Act, any products rei nbursed under the Medicare
Part B Durabl e Medical Equi pnent benefits, or any products
rei nbursed under the Florida Medicaid durabl e medica
equi pnent program Hone nedi cal equi pnent includes, but is not
limted to, oxygen and related respiratory equi pnent. Hone
nedi cal equi pnent includes custom zed wheel chairs and rel at ed
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seating and positioning, but does not include prosthetics or
orthotics or any splints, braces, or aids customfabricated by
a licensed health care practitioner. Hone nedi cal equi prment

i ncl udes assi stive technol ogy devices, including manua

wheel chairs, notorized wheelchairs, notorized scooters,

voi ce-synt hesi zed conputer nodul es, optical scanners, talking

software, braille printers, environnental control devices for

use by persons with quadriplegia, notor vehicle adaptive

transportati on aids, devices that enable persons with severe

speech disabilities to in effect speak, personal transfer

systens, and specialty beds, including a denpnstrator, that a

consuner purchases or accepts transfer of in the sate for use

by a person with a disability.

Section 2. Section 427.802, Florida Statutes, is
amended to read:

427.802 Definitions.--As used in this part:

(1) "Assistive technol ogy devices" neans nanua

wheel chairs, notorized wheelchairs, notorized scooters,

voi ce-synt hesi zed conputer nodul es, optical scanners, talking
software, braille printers, environnmental control devices for
use by a person with quadriplegia, notor vehicle adaptive
transportation aids, devices that enable persons with severe
speech disabilities to in effect speak, personal transfer
systens, and specialty beds, including a denpnstrator, that a
consuner purchases or accepts transfer of in this state for
use by a person with a disability.

2y—"Assi-stive—Technology Devi-ceVarranty—Act—rights
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(2)3) "Person with a disability" neans any person who
has one or nore permanent physical or nental limtations that
restrict his or her ability to performthe nornmal activities
of daily living and inpede his or her capacity to live
i ndependent | y.

(3) 4 "Assistive technol ogy device deal er" neans a

person who i s busthess—entity—that—+s—priwarity engaged in the
busi ness of selling er—teasing—of assistive technol ogy
devi ces. i i -of; B iy
I I f ke bus -
I . I . T I .

(4) 5 "Assistive technol ogy device |lessor" neans a

person who | eases an assistive technology device to a
consuner, or holds the lessor's rights, under a witten | ease.
(5)¢6) "Col l ateral costs" neans expenses incurred by a
consuner in connection with the repair of a nonconformty,
i ncluding the costs of obtaining an alternative assistive
t echnol ogy devi ce.
(6) 7 "Consuner” means any of the follow ng:

(a) The purchaser of an assistive technol ogy device,
if the assistive technol ogy device was purchased from an
assi stive technol ogy device deal er or manufacturer for
pur poses ot her than resale.

(b) A person to whomthe assistive technol ogy device
is transferred for purposes other than resale, if the transfer
occurs before the expiration of an express warranty applicabl e
to the assistive technol ogy device.

(c) A person who may enforce the warranty.

(d) A person who | eases an assistive technol ogy device
froman assistive technol ogy device | essor under a witten
| ease.
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(7) 8y "Denonstrator” neans an assistive technol ogy
device used primarily for the purpose of denobnstration to the
public.
and—Consurer—Servi-ces—

(8) 16y "Early term nation cost” nmeans any expense or
obligation that an assistive technol ogy device | essor incurs
as a result of both the termination of a witten | ease before
the ternination date set forth in that |ease and the return of
an assistive technol ogy device to a manufacturer pursuant to
this section. The termincludes a penalty for prepaynent
under a financial arrangenent.

(9) )y "Early term nation saving" neans any expense
or obligation that an assistive technol ogy device | essor
avoids as a result of both the termination of a witten | ease
before the ternination date set forth in the | ease and the
return of an assistive technol ogy device to a manufacturer
pursuant to this section. The termincludes an interest
charge that the assistive technol ogy device | essor woul d have
paid to finance the assistive technol ogy device or, if the
assi stive technol ogy device | essor does not finance the
assi stive technol ogy device, the difference between the tota
anmount for which the | ease obligates the consuner during the
period of the |ease termrenmining after the early ternination
and the present value of that anount at the date of the early
term nation.

(10) (+2) "Manufacturer”™ means a business entity that
manuf act ures or produces assistive technol ogy devices for sale
and agents of that business entity, including an inporter, a
distributor, a factory branch, a distributor branch, and any
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warrantors of the manufacturer's assistive technol ogy devi ce,
but not including an assistive technol ogy device deal er

(11) £33y "Nonconformity" neans a condition or defect
of an assistive technol ogy device which substantially inpairs
the use, value, or safety of the device and which is covered
by an express warranty applicable to the assistive technol ogy
devi ce, but does not include a condition or defect that is the
result of abuse, negl ect, excessive wear, or unauthorized

nodi fication or alteration of the assistive technol ogy device
by a consuner.

(12) (14) "Reasonable attenpt to repair"” neans, within
the terns of an express warranty applicable to a new assistive
t echnol ogy devi ce:

(a) A maximum of three efforts by the nmanufacturer
t he assistive technol ogy device | essor, or any of the
manuf acturer's authori zed assistive technol ogy device deal ers
to repair a nonconformty that is subject to repair under the
warranty; or

(b) The passage of at |east 30 cunul ative days during
whi ch the assistive technol ogy device is out of service
because of a nonconformity that is covered by the warranty.

Section 3. Section 427.803, Florida Statutes, is
amended to read:

427.803 Express buty—of—rmanufacturer—antd—an—assistive

technotogy—device—deater—to—econforman—assistive—technotogy
device—to—the warranty. - -

- A manufacturer who sells a new assistive
technol ogy device to a consuner, either directly or through an
assi stive technol ogy device deal er, shall furnish the consuner
with an express warranty for the assistive technol ogy devi ce.
The duration of the express warranty nust be at |east 1 year
5
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after first delivery of the assistive technology device to the
consuner. In the absence of an express warranty fromthe

manuf acturer, the manufacturer is considered to have expressly
warranted to the consuner of an assistive technol ogy device
that, for a period of 1 year after the date of first delivery
to the consuner, the assistive technology device will be free
fromany condition or defect that substantially inpairs the
val ue of the assistive technology device to the consuner
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Section 4. Section 427.804, Florida Statutes, is
anended to read:
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427.804 Repair of nonconformn ng assistive technol ogy
devi ces; refund or replacenent of devices after attenpt to
repair; sale or |ease of returned device; arbitration
avestigat+on-limtation of rights.--

(1) If a new assistive technol ogy device does not
conformto an applicabl e express warranty and the consumner
reports the nonconformty to the nmanufacturer, the assistive
t echnol ogy device | essor, or any of the manufacturer's
aut hori zed assi stive technol ogy devi ce deal ers and nakes the
assi stive technol ogy device available for repair within 1 year
after first delivery or return of the assistive technol ogy
device to the consuner, the nonconfornity nust be repaired at
no charge to the consuner

(2) If, after a reasonable attenpt to repair, the
nonconformity is not repaired, the nmanufacturer, at the
direction of a consunmer as defined in s. 427.802(6){#(a)-(c),
nmust do one of the foll ow ng:

(a) Accept return of the assistive technol ogy device
and replace the assistive technology device with a conparable
new assi stive technol ogy device and refund any coll atera
costs.

(b) Accept return of the assistive technol ogy device
and refund to the consuner and to any holder of a perfected
security interest in the consuner's assistive technol ogy
device, as the interest may appear, the full purchase price
pl us any finance charge anpunt paid by the consuner at the
poi nt of sale, and collateral costs.

(c) Wth respect to a consurmer as defined in s.
427.802(6) t#(d), accept return of the assistive technol ogy
device, refund to the assistive technol ogy device | essor and
to any hol der of a perfected security interest in the
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assi stive technol ogy device, as the interest nay appear, the
current value of the witten |ease, and refund to the consuner
the anobunt that the consunmer paid under the witten | ease plus
any col |l ateral costs.

(3) The current value of the witten | ease equals the
total anount for which the | ease obligates the consuner during
the period of the | ease renmamining after its early ternination
pl us the assistive technol ogy device dealer's early
ternm nation costs and the val ue of the assistive technol ogy
device at the | ease expiration date if the | ease sets forth
the value, | ess the assistive technology device lessor's early
tern nation savings.

(4) To receive a conparable new assistive technol ogy
device or a refund due under paragraph (2)(a), a consuner mnust
offer to the manufacturer of the assistive technol ogy device
havi ng the nonconformity to transfer possession of the
assi stive technol ogy device to the manufacturer. No |ater
than 30 days after the offer, the nmanufacturer shall provide
the consuner with the conparabl e assistive technol ogy device
or refund. Wen the manufacturer provides the conparable
assi stive technol ogy device or refund, the consuner shal
return the assistive technol ogy device having the
nonconformity to the manufacturer, along with any endorsenents
necessary to transfer real possession to the manufacturer

(5) To receive a refund due under paragraph (2)(b), a
consuner nust offer to return the assistive technol ogy device
havi ng the nonconformity to its manufacturer. No later than
30 days after the offer, the manufacturer shall provide the
refund to the consunmer who paid for, or the provider who

billed a third party payor source for, the assistive

t echnol ogy devi ce. Wien the nanufacturer provides the refund,
9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

Fl ori da House of Representatives - 2001 HB 1917
188-567A-01

t he consuner shall return to the manufacturer the assistive
t echnol ogy devi ce having the nonconformty.

(6) To receive a refund due under paragraph (2)(c), an
assi stive technol ogy device | essor nust offer to transfer
possessi on of the assistive technol ogy device having the
nonconformty to its manufacturer. No later than 30 days
after the offer, the manufacturer shall provide the refund to
t he assistive technol ogy device | essor. Wen the manufacturer
provides the refund, the assistive technol ogy device |essor
shal | provide to the manufacturer any endorsenents necessary
to transfer |egal possession to the nanufacturer

(7) A person may not enforce the |ease against the
consuner after the consuner receives a refund due under
paragraph (2)(c).

(8) An assistive technology device that is returned by
a consuner or assistive technology device lessor in this
state, or by a consuner or assistive technol ogy device | essor
in another state under a sinmlar |aw of that state, nmay not be
sold or leased again in this state, unless full disclosure of
the reasons for return is nade to any prospective buyer or
| essee.

(9) 1)y Each consumer may submit any dispute arising

under this part to an alternative arbitrati on nechani sm
establ i shed pursuant to chapter 682. Upon notice by the
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consuner, all manufacturers nust submt to such alternative
arbitration.

(10) ¢¥2) Such alternative arbitrati on nust be
conducted by a professional arbitrator or arbitration firm
appoi nted under chapter 682 and any applicable rules. These
procedures nust provide for the personal objectivity of the
arbitrators and for the right of each party to present its
case, to be in attendance during any presentation nade by the
other party, and to rebut or refute such a presentation

(11) 33y This part does not limt rights or renedies
avail able to a consuner under any other |aw.

Section 5. Section 427.8041, Florida Statutes, is

r epeal ed

Section 6. This act shall take effect July 1, 2001.
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HOUSE SUMVARY

Revi ses provisions of the Assistive TechnologY Devi ce

Warranty Act to revise definitions and warran Y ]
requirenents, to delete investigation and conpl ai nt
praocessing requirenents of the Departnent of Agriculture

and Consuirer Services, and to elimnate registration
Beﬂﬁlgenegttfp{ assi stive technol ogy device deal ers. See
i or details.
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