Florida Senate - 2001 SB 2026
By Senator Burt

16-914B- 01
1 Abill to be entitled
2 An act relating to waiver of sovereign
3 imunity; anmending s. 768.28, F.S.; waiving
4 sovereign immnity for vicarious liability of
5 the state or any of its agencies and
6 subdi vi si ons when an enpl oyee is operating a
7 not or vehicle outside the course and scope of
8 enpl oynent ; providing an effective date.
9
10| Be It Enacted by the Legislature of the State of Florida:
11
12 Section 1. Subsections (1), (5), and (19) and
13 | paragraph (a) of subsection (9) of section 768.28, Florida
14 | Statutes, are anended to read:
15 768. 28 \Wiver of sovereign imunity in tort actions;
16 | recovery linmits; limtation on attorney fees; statute of
17 | limtations; exclusions; indemification; risk managenent
18 | prograns. - -
19 (1) In accordance with s. 13, Art. X of the State
20| Constitution, the state, for itself and for its agencies or
21 | subdi vi si ons, hereby wai ves sovereign inmunity for liability
22 | for torts, but only to the extent specified in this act.
23| Actions at |aw agai nst the state or any of its agencies or
24 | subdivisions to recover damages in tort for noney danmmges
25| against the state or its agencies or subdivisions for injury
26 | or loss of property, personal injury, or death caused by the
27 | negligent or wongful act or om ssion of any enployee of the
28 | agency or subdivision while acting within the scope of the
29 | enpl oyee's office or enploynent under circunstances in which
30| the state or such agency or subdivision, if a private person
31 would be liable to the claimant, in accordance with the
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1| general laws of this state, nay be prosecuted subject to the
2| limtations specified in this act. Further, actions at |aw

3| against the state or its agencies or subdivisions, as owner of
4] a notor vehicle, to recover damages in tort for noney danages
5] against the state or its agencies or subdivisions for injury
6| or | oss of property, personal injury, or death caused by the
7 | negligent or wongful act or onission of any enpl oyee of the
8 | agency or subdivision in the operation of that notor vehicle,
9] or for the acts of the enpl oyee in connection with operating
10| the vehicle, while the enpl oyee operator was not acting in the
11 | course and scope of enploynment, may be prosecuted subject to
12| the linmtations in this act.Any such action nmay be brought in
13| the county where the property inlitigation is located or, if
14 | the affected agency or subdivision has an office in such

15| county for the transaction of its customary busi ness, where
16 | the cause of action accrued.

17 (5) The state and its agencies and subdi vi si ons shal
18 | be liable for tort clainms in the sane manner and to the sane
19 | extent as a private individual under |ike circunstances, but
20| liability shall not include punitive danages or interest for
21| the period before judgnent. Neither the state nor its

22 | agenci es or subdivisions shall be liable to pay a claimor a
23 | judgnment by any one person whi ch exceeds the sum of $100, 000
24 | or any claimor judgnent, or portions thereof, which, when

25| totaled with all other clains or judgnents paid by the state
26 | or its agencies or subdivisions arising out of the sane

27 | incident or occurrence, exceeds the sum of $200, 000, except
28 | that when the state or its agencies or subdivisions own a

29 | notor vehicle in accordance with s. 324.021(9) and the

30 | enpl oyee of that agency or subdivision was acting outside the
31| scope of the enployee's office or enploynent in the operation
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of the notor vehicle, the state shall be liable to the sane

extent and in the same nmanner as an owner of a notor vehicle

under the provisions of s. 324.021(9)(b)3., and the enpl oyee

shal | be considered a pernmissive user for purposes of the

application of this section. However, a judgnent or judgnents

may be cl ai nmed and rendered in excess of these anpbunts and nay
be settled and paid pursuant to this act up to $100, 000 or
$200, 000, or the linmts provided in s. 324.021(9)as the case
may be; and that portion of the judgnent that exceeds these

anounts may be reported to the Legislature, but nmay be paid in
part or in whole only by further act of the Legislature.
Notwi t hstanding the linmted wai ver of sovereign i munity

provi ded herein, the state or an agency or subdivi sion thereof
may agree, within the limts of insurance coverage provided,
to settle a claimnmade or a judgnent rendered against it

wi thout further action by the Legislature, but the state or
agency or subdivision thereof shall not be deenmed to have

wai ved any defense of sovereign immunity or to have increased
the limts of its liability as a result of its obtaining

i nsurance coverage for tortious acts in excess of the $100, 000
or $200, 000 or other waiver provided above. The limtations
of liability set forth in this subsection shall apply to the
state and its agenci es and subdi vi si ons whet her or not the
state or its agencies or subdivisions possessed sovereign
imunity before July 1, 1974.

(9)(a) No officer, enployee, or agent of the state or
of any of its subdivisions shall be held personally liable in
tort or naned as a party defendant in any action for any
injury or damage suffered as a result of any act, event, or
om ssion of action in the scope of her or his enploynent or
function, unless such officer, enployee, or agent acted in bad
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faith or with nalicious purpose or in a nmanner exhibiting
wanton and willful disregard of human rights, safety, or
property. However, such officer, enployee, or agent shall be
consi dered an adverse witness in a tort action for any injury
or damage suffered as a result of any act, event, or omi ssion
of action in the scope of her or his enploynent or function.
The exclusive renedy for injury or damage suffered as a result
of an act, event, or onission of an officer, enployee, or
agent of the state or any of its subdivisions or
constitutional officers shall be by action against the
governnental entity, or the head of such entity in her or his
official capacity, or the constitutional officer of which the
of ficer, enployee, or agent is an enployee, unless such act or
om ssion was comitted in bad faith or with nalicious purpose
or in a manner exhibiting wanton and willful disregard of
human rights, safety, or property. The state or its
subdi vi sions shall not be liable in tort for the acts or

om ssions of an officer, enployee, or agent committed while
acting outside the course and scope of her or his enpl oynent
or conmitted in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property, except as provided in s.

324.021(9)(b)3., in which case a state agency owni ng the notor

vehicle shall be directly responsible for paynent of any

resulting settlenent or judgnent.

(19) Every nunicipality, and any agency thereof, is
aut hori zed to undertake to i ndemify those enpl oyees that are
exposed to personal liability pursuant to the Cean Air Act
Amendnent s of 1990, 42 U S.C A ss. 7401 et seq., and al
rul es and regul ati ons adopted to inplenent that act, for acts
perforned within the course and scope of their enploynment with
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1| the nmunicipality or its agency, including but not linmted to
2] indemification pertaining to the holding, transfer, or
3| disposition of allowances allocated to the nunicipality's or
4] its agency's electric generating units, and the nonitoring,
5| submission, certification, and conpliance with permts, pernmt
6 | applications, records, conpliance plans, and reports for those
7 | units, when such acts are perforned within the course and
8 | scope of their enploynent with the nmunicipality or its agency.
9| The authority to indemify under this section covers every act
10 | by an enpl oyee when such act is perfornmed within the course
11 | and scope of her or his enploynent with the nunicipality or
12 | its agency or as otherwi se provided in this section, but does
13 | not cover any act of willful nisconduct or any intentional or
14 | knowi ng violation of any |law by the enpl oyee. The authority to
15| indemmify under this section includes, but is not limted to,
16 | the authority to pay any fine and provide | egal representation
17 ] in any action.
18 Section 2. This act shall take effect July 1, 2001
19
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21 SENATE SUMVARY
22 Wi ves sovereign imunity for vicarious liability of the
23| oporates b mpPor vehi ol oUral de the scopa of the °Yee
o4 enpl oyee's office or enploynent.
25
26
27
28
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31
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