Florida Senate - 2001 SB 2076
By Senator Celler

29-1420- 01
1 Abill to be entitled
2 An act relating to child custody; creating the
3 "Vivian Trout Parental Ki dnapping Prevention
4 Act"; authorizing the court to issue a
5 protective custody warrant to secure the
6 recovery of an unlawfully detained child;
7 providing for the court to order the appearance
8 of parties; providing for serving a protective
9 custody warrant; requiring paynment of the
10 expenses of a party directed to appear before
11 the court; providing definitions; authorizing
12 the court to issue an energency protective
13 order under certain circunstances; providing
14 requi renments for notice; prohibiting the
15 detention or conceal ment of a child fromthe
16 | awf ul custodian or a person with a right to
17 visitation; providing penalties; requiring that
18 the court consider certain aggravating factors
19 when sentencing a person for such violation
20 specifying certain nmitigating factors;
21 providing for paynent of restitution to the
22 state attorney or victim providing certain
23 exceptions to application of the act;
24 speci fying circunstances under which a | aw
25 enforcenent officer nmay take a child into
26 protective custody; providing for the court to
27 i ssue orders with respect to conflicting
28 custodi al orders; providing for determnning
29 jurisdiction; providing for enforcenent;
30 providing for review of a court order
31 providing an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Parental ki dnapping.--

4 (1) This section may be cited as the "Vivian Trout

5| Parental Kidnapping Prevention Act."

6 (2)(a) Upon the request of the state attorney, the

7| court may issue a protective custody warrant to secure the

8 | recovery of an unlawfully detained or conceal ed child. The

9| protective custody warrant for the child nmust contain an order
10| that the arresting agency place the child in protective

11 | custody or return the child as directed by the court. The

12 | protective custody warrant nay be served in any county in the
13 | sane manner as a warrant of arrest and nmay be served at any
14 | tinme of the day or night.

15 (b) Upon a declaration of the state attorney that the
16 | child has been recovered or that the warrant is otherw se no
17 | longer required, the court nay disniss the warrant without

18 | further court proceedings.

19 (2)(a) The court may order any party to the proceeding
20| who is within or without this state to appear personally

21| before the court. If that party has physical custody of the
22 | child, the court may order himor her to appear personally

23| with the child. If the party who is ordered to appear with the
24 | child cannot be served or fails to obey the order, or if it
25 | appears the order will be ineffective, the court may issue a
26 | warrant of arrest against the party and a protective custody
27 | warrant for the child, to secure the party's or the child's
28 | appearance before the court. The protective custody warrant
29 | for the child nust contain an order that the arresting agency
30| place the child in protective custody, or return the child as
31| directed by the court. The protective custody warrant nmay be
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served in any county in the sane manner as a warrant of arrest

and may be served at any tine of the day or night.

(b) If a party to the proceedi ng whose presence is

desired by the court is outside this state with or without the

child, the court may order that the party be directed to

appear personally with or without the child and notified that

failure to appear nmay result in a decision adverse to that

party and the issuance of a warrant under paragraph (a).

(c) If a party to the proceeding who is outside this

state is directed to appear under paragraph (b) or desires to

appear personally before the court with or without the child,

the court may require another party to pay to the clerk of the

court travel and ot her necessary expenses of the party so

appearing and of the child if this is just and proper under

t he circunst ances.

(3) As used in this section, the term

(a) "Law enforcenent officer" neans any person who is

el ected, appointed, or enployed by any nunicipality or the

state or any political subdivision thereof who neets the

m ni nrum qualifications established in s. 943.13 and is

certified as a | aw enforcenent officer under s. 943. 1395.

(b) "Abduct" neans take, entice away, keep, wi thhold,

or conceal
(4) A court namy issue an ex parte energency protective

order if a law enforcenent officer asserts reasonabl e grounds

to believe that:

(a) A personis in imediate and present danger of

donestic viol ence, based on the person's allegation of a

recent incident of abuse or threat of abuse by the person

agai nst whom the order is sought.
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(b) Achildis in imediate and present danger of

abuse by a famly or househol d nenber, based on an all egation

of a recent incident of abuse or threat of abuse by the fanmly

or househol d nenber.

(c) Achildis in imediate and present danger of

bei ng abducted by a parent or relative, based on a reasonable

belief that a person has an intent to abduct the child or flee

with the child fromthe jurisdiction of the state or based on

an allegation of a recent threat to abduct the child or flee

with the child fromthe jurisdiction of the state.

(5) An energency protective order may be issued only

if the court finds:

(a) Reasonable grounds have been asserted to believe

that an i nmedi ate and present danger of donestic viol ence

exists or that a child is in i mediate and present danger of

abuse or abduction; and

(b) An energency protective order is necessary to

prevent the occurrence or recurrence of donestic viol ence,

child abuse, or child abduction

(6) An energency protective order nay include:

(a) A protective order, as defined in section 741. 28,

Fl ori da St at ut es.

(b) An order deternmining the tenporary care and

control of any minor child of the endangered person and the

person agai nst whomthe order is sought.

(c) An order deternmining the tenporary care and

control of any minor child who is in danger of bei ng abduct ed.

(7) An energency protective order nust include:

(a) A statenent of the grounds asserted for the order

(b) The date and tine the order expires;
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1 (c) The address of the court for the district or

2| county in which the endangered person or child in danger of

3 | bei ng abducted resides; and

4 (d)1. The followi ng statements, printed in English and
5| Spani sh:

6 a. "To the Protected Person: This order will last only
7|luntil the date and tine noted above. |If you wi sh to seek

8 | continuing protection, you will have to apply for an order

9| fromthe court, at the address noted above. You may seek the
10 | advice of an attorney as to any matter connected with your

11 | application for any future court orders. The attorney should
12 | be consulted pronptly so that the attorney may assist you in
13 | maki ng your application."

14 b. "To the Restrained Person: This order will |ast

15| until the date and tine noted above. The protected party my,
16 | however, obtain a nore permanent restraining order fromthe
17 | court. You nmmy seek the advice of an attorney as to any matter
18 | connected with the application. The attorney should be

19 | consulted pronptly so that the attorney nmay assist you in
20 | responding to the application."
21 2. The following statenent in the case of a child in
22 | danger of being abducted, which nust be printed in English and
23| Spanish: "This order will last only until the date and tine
24 | noted above. You may apply for a child custody order fromthe
25| court, at the address noted above. You nay seek the advice of
26 | an attorney as to any matter connected with the application
27 | The attorney should be consulted pronptly so that the attorney
28 | may assist you in responding to the application.”
29 Section 2. Child abduction.--
30 (1) As used in this section, the term
31
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(a) "Abduct" neans take, entice away, keep, wi thhold,

or conceal
(b) "Child" neans a person under 18 years of age.

(c) "Court order" or "custody order" neans a decree,

judgnent, or order issued by a court of conpetent

jurisdiction, whether pernmanent or tenporary, initial or

nodi fied, which affects the custody or visitation of a child

and is issued in the context of a custody proceeding. An

order, once nade, continues in effect until it expires, is

nodi fied, is rescinded, or termi nates by operation of |aw

(d) "Custody proceeding" nmeans a proceeding in which a

custody determination is an issue, including, but not linmted

to, an action for dissolution or separation, dependency,

guardi anship, termination of parental rights, adoption

paternity, or protection fromdonestic violence, including an

energency protective order under section 741.28, Florida

St at ut es.
(e) "Donestic violence" neans any assault, aggravated

assault, battery, aggravated battery, sexual assault, sexua

battery, stal king, aggravated stal ki ng, ki dnapping, false

i nprisonnent, or any crimnal offense resulting in physica

injury or death of one famly or household nenber by anot her

who is or was residing in the sane single dwelling unit.

(f) "Keeps" or "w thhol ds" neans to retain physica

possession of a child regardl ess of whether the child resists

or objects.
(g) "Lawful custodi an" nmeans a person, guardi an, or

public agency having a right to custody of a child.

(h) "Person" includes, but is not linmited to, a parent

or an agent of a parent.
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(i) "Visitation" neans the tinme for access to the

child allotted to any person by court order

(2)(a) Wenever a public agency takes protective

custody or jurisdiction of the care, custody, control, or

conduct of a child by law or court order, that agency is a

| awf ul custodian of the child and has a right to physica

custody of the child. In any subsequent placenent of the

child, the public agency continues to be a | awful custodian

with a right to physical custody of the child until the public

agency's right of custody is terminated by an order of a court

of conpetent jurisdiction or by operation of |aw

(b) In the absence of a court order to the contrary, a

parent |loses his or her right to custody of the child to the

other parent if the parent having the right to custody is

dead, is unable or refuses to take the custody, or has

abandoned his or her fanily. A natural parent whose parental

rights have been term nated by court order is not a | awf ul

custodi an of the child and does not have a right to physica

custody of the child.

(3)(a) Any person, not having a right to custody, who

mal i ci ously takes, entices away, keeps, w thholds, or conceals

any child with the intent to detain or conceal that child from

a lawful custodian commits a felony of the third degree,

puni shabl e as provided in section 775.082, section 775.083, or
section 775.084, Florida Statutes.
(b) Any person who takes, entices away, keeps,

wi t hhol ds, or conceals a child and maliciously deprives a

| awful custodian of a right to custody, or a person of a right

to visitation, commits a felony of the third degree,

puni shabl e as provided in section 775.082, section 775.083, or
section 775.084, Florida Statutes.
7
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(c) This section does not linit the court's contenpt

power .
(d) A custody order obtained after the taking,

enticing away, keeping, wthholding, or concealing of a child

is not a defense to a crine charged under this section

(4)(a) At the sentencing hearing following a

conviction for a violation of paragraph (3)(a) or paragraph

(3)(b), the court shall consider any rel evant factors and

ci rcunstances in aggravation, including, but not limted to:

1. The child was exposed to a substantial risk of

physical injury or ill ness.

2. The defendant inflicted or threatened to inflict

physical harmon a parent or |awful custodian of the child or

on the child at the tine of or during the abduction

3. The defendant harned or abandoned the child during

t he abducti on.

4. The child was taken, enticed away, kept, wi thheld,

or conceal ed outside the United States.

5. The child has not been returned to the | awful

cust odi an.

6. The defendant previously abducted or threatened to
abduct the child.

7. The defendant substantially altered the appearance

or the nane of the child.

8. The defendant denied the child appropriate

educati on during the abduction
9. The length of the abduction
10. The age of the child.
(b) At a sentencing hearing follow ng a conviction for

a violation of paragraph (3)(a) or paragraph (3)(b), the court

8
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shal | consider any relevant factors and circunstances in

mtigation, including, but not limted to:

1. The defendant returned the child unharned and

before arrest or issuance of a warrant for arrest.

2. The defendant provided i nformati on and assi stance

leading to the child's safe return

(c) In addition to any other penalties, the court

shal |l order the defendant to pay restitution to the state

attorney for any costs incurred in locating and returning the

child to the lawful custodian and for any expenses and costs

reasonably incurred by, or on behalf of, the victimin

| ocating and recovering the child. An award nade under this

section constitutes a final judgnent and is enforceable as

such.
(5)(a) This section does not apply to a person with a

right to custody of a child who, with a good-faith and
reasonabl e belief that the child, if left with the other

person, will suffer immediate bodily injury or enptional harm

takes, entices away, keeps, withholds, or conceals that child.

(b) This section does not apply to a person with a

right to custody of a child who has been a victimof donestic

vi ol ence who, with a good-faith and reasonable belief that the

child, if left with the other person, will suffer immediate

bodily injury or enotional harm takes, entices away, keeps,

wi t hhol ds, or conceals that child. As used in this paragraph

the term"enotional harm includes having a parent who has

comm tted donestic viol ence agai nst the parent who is taking,

enticing away, keeping, w thholding, or concealing the child.

(c) Any person who takes, entices away, keeps,

wi t hhol ds, or conceals a child nust:
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1. Wthin a reasonable tinme after the taking, enticing

away, keeping, withholding, or concealing, nake a report to

the office of the state attorney of the county where the child

resided before the action. The report nust include the nanme of

the person, the current address and tel ephone nunber of the

child and the person, and the reasons the child was taken

enticed away, kept, w thheld, or conceal ed.

2. Wthin a reasonable tine after the taking, enticing

away, keeping, withholding, or concealing, conmrence a custody

proceeding in a court of conpetent jurisdiction consistent

with the federal Parental Ki dnapping Prevention Act, Section
1738A, Title 28, United States Code, or the Uniform Child
Custody Jurisdiction Act, sections 61.1302-61.1348, Florida
St at ut es.

3. Informthe state attorney's office of any change of

address or tel ephone nunber of the person and the child.

(d) For the purposes of this section, a reasonable

time within which to nake a report to the state attorney's

office is at |least 10 days and a reasonable tine to commence a

custody proceeding is at |east 30 days. This section does not

preclude a person frommaking a report to the state attorney's

of fice or comrenci ng custody proceedi ngs earlier than those

specified tines.

(6)(a) A violation of paragraph (3)(a) or paragraph

(3)(b) by a person who was not a resident of, or present in,

this state at the tinme of the alleged offense is punishable in

this state, regardl ess of whether the intent to commt the

offense is forned within or outside this state, if:

1. The child was a resident of, or present in, this

state at the tinme the child was taken, enticed away, kept,

wi t hhel d, or conceal ed.

10

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 SB 2076
29-1420-01

2. The child thereafter is found in this state.

3. A lawful custodian or a person with a right to

visitation is a resident of this state at the tine the child

was taken, enticed away, kept, withheld, or conceal ed.

(b) The offenses enunerated in paragraphs (3)(a) and

(3)(b) are continuous in nature, and continue for as |long as

the mnor child is conceal ed or detai ned.

(7) \When a person is arrested for an all eged violation

of paragraph (3)(a) or paragraph (3)(b), the court, in setting

bail, shall take into considerati on whether the child has been

returned to the |l awful custodian, and if not, shall consider

whether there is an increased risk that the child may not be

returned or the defendant may flee the jurisdiction of the

court, or, by flight or conceal nent, nay evade the authority

of the court.

(a) A law enforcenent officer may take a child into

protective custody if:

1. It reasonably appears to the officer that a person

is likely to conceal the child, flee the jurisdiction of the

court with the child, or, by flight or conceal nent, evaded the

authority of the court.

2. There is no | awful custodian avail able to take

custody of the child.

3. There are conflicting custody orders or conflicting

clains to custody and the parties are unable to agree which

party shoul d take custody of the child.
4. The child is an abducted child.
(b) When a |l aw enforcenent officer takes a child into

protective custody under this subsection, the officer nust:

1. Rel ease the child to the | awful custodi an of the

child, unless it reasonably appears that the rel ease woul d
11
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1| cause the child to be endangered, abducted, or renoved from

2| the jurisdiction of the court.

3 2. (Obtain an energency protective order ordering

4 | placenent of the child with an interimcustodi an who agrees in
5|witing to accept interim custody.

6 3. Release the child to the social services agency

7 | responsible for arranging shelter or foster care.

8 4, Return the child as ordered by a court of conpetent
9| jurisdiction.

10 (c) Upon the arrest of a person for a violation of

11 | paragraph (3)(a) or paragraph (3)(b), a | aw enforcenent

12 | officer shall take possession of an abducted child who is

13| found in the conpany of, or under the control of, the arrested
14 | person and deliver the child as directed in paragraph (h).

15 (d) Notwithstandi ng any other | aw, when a person is

16 | arrested for an alleged violation of paragraph (3)(a) or

17 | paragraph (3)(b), the court shall, at the tinme of the

18 | arraignnment or thereafter, order that the child be returned to
19| the lawful custodian by or on a specific date, or that the

20 | person show cause on that date why the child has not been

21 | returned as ordered. |If conflicting custodial orders exist

22| within this state, or between this state and anot her state,

23| the court shall set a hearing within 5 busi ness days to

24 | determ ne which court has jurisdiction under the laws of this
25| state and determ ne which state has subject matter

26 | jurisdiction to issue a custodial order under the laws of this
27 | state, the Uniform Child Custody Jurisdiction Act, or federa
28| law, if applicable. At the conclusion of the hearing, or if

29 | the child has not been returned as ordered by the court at the
30| tinme of arraignnment, the court shall enter an order as to

31| which custody order is valid and is to be enforced. |If the
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child has not been returned at the concl usion of the hearing,

the court shall set a date within a reasonable tine by which

the child nust be returned to the | awful custodi an, and order

the defendant to conply by that date or show cause on that

date why he or she has not returned the child as directed. The

court shall enforce its order, or any subsequent order, for

the return of the child to ensure that the child is pronptly

placed with the |lawful custodian. An order is reviewable by a

wit of mandate or prohibition addressed to the appropriate

court.
Section 3. This act shall take effect October 1, 2001
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SENATE SUMVARY

Creates the "Vivian Trout Parental Kldnappln?_Preventlon
Act." Authorizes the court to issue a protecfive custody
warrant to secure the recovery of an unlawfully detained
child. Authorizes the court tO issue an energency
protective order when a child is in inmedi até and present
danger. Provides that detaining or concealing a child
fromthe | awful custodian or a person with a’right to
visitation is a third-degree felony. Provides
ci rcunst ances under which a | aw enforcenent officer may
take a child into protectlve_custody._PrQV|des for_ the
court to issue orders resolving conflicting custodial
8r9erf a?d determining jurisdiction. (See bill for
etails.
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