Florida Senate - 2001 CS for SB 208

By the Cormittee on Comrerce and Econonic Qpportunities; and
Senator Cell er

310-1577-01

1 Abill to be entitled

2 An act relating to consuner protection

3 anending s. 501.202, F.S.; revising rul es of

4 construction to provide date of applicability
5 for conform ng state consuner protection and
6 enforcenent with federal |aw, anending s.

7 501. 203, F.S.; including business or commerci al
8 entity within the definition of the term

9 "consuner" for purposes of ch. 501, F.S.

10 i ncorporating revisions to applicable

11 regul ati ons; anending s. 501.204, F.S.

12 incorporating interpretations relating to the
13 Federal Trade Comi ssion Act; anending s

14 501. 207, F.S.; authorizing an action on behalf
15 of a governnental entity for damages caused by
16 a violation of part Il of ch. 501, F.S.

17 anmendi ng s. 501.2075, F.S.; providing for

18 wai ver of civil penalties if restitution is
19 made for actual damages to a gover nnent al
20 entity; repealing s. 501.2091, F.S., relating
21 to an authorization for a stay of proceedings
22 pending trial by a party to an action under
23 part Il of ch. 501, F.S.; anmending s. 501.211
24 F.S.; providing for the recovery of actua
25 damages on the part of a person who suffers a
26 loss as a result of a violation of part Il of
27 ch. 501, F.S.; anending s. 501.212, F.S.
28 providing that an exenption fromregul ation
29 under part Il of ch. 501, F.S., applies to
30 activities regul ated under | aws adm nistered by
31
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1 the Public Service Comn ssion; providing an

2 ef fective date.

3

4 WHEREAS, the Florida Information Service Technol ogy

5 | Devel opnent Task Force determi ned and the Legislature finds
6 | that, although the Internet offers enornous positive

7 | opportunities for the citizens of this state, it also offers
8 | many opportunities for crimnal activity and victinization

9| and

10 WHEREAS, conputer and Internet-related crine continues
11| to escalate rapidly throughout our state, the nation, and the
12 | worl d, and

13 WHEREAS, the task force determ ned and the Legislature
14| finds that it is inportant to ensure that the statutory

15| protections provided for businesses and individual s agai nst
16 | fraud and other crinmes continue into the new world of

17 | el ectronic comerce over the Internet, NOW THEREFORE

18

19| Be It Enacted by the Legislature of the State of Florida:

20

21 Section 1. Section 501.202, Florida Statutes, is

22 | anended to read:

23 501. 202 Purposes; rules of construction.--The

24 | provisions of this part shall be construed liberally to

25| pronote the follow ng policies:

26 (1) To sinplify, clarify, and nodernize the | aw

27 | governi ng consuner protection, unfair nmethods of conpetition
28 | and unconsci onabl e, deceptive, and unfair trade practices.
29 (2) To protect the consunming public and legitimte
30 | business enterprises fromthose who engage i n unfair nethods
31
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1| of conpetition, or unconscionable, deceptive, or unfair acts
2| or practices in the conduct of any trade or comrerce.

3 (3) To nmke state consuner protection and enforcenent
4| consistent with established policies of federal law rel ating
5] to consuner protection as of July 1, 2001

6 Section 2. Section 501.203, Florida Statutes, is

7 | anended to read:

8 501.203 Definitions.--As used in this chapter, unless
9| the context otherwi se requires, the term

10 (1) "Final judgnent" neans a judgnent, including any
11 | supporting opinion, that determnes the rights of the parties
12 | and concerni ng whi ch appellate renedi es have been exhausted or
13| the tine for appeal has expired.

14 (2) "Enforcing authority" neans the office of the

15| state attorney if a violation of this part occurs in or

16 | affects the judicial circuit under the office's jurisdiction
17 | "Enforcing authority" neans the Departnent of Legal Affairs if
18 | the violation occurs in or affects nore than one judici al

19 | circuit or if the office of the state attorney defers to the
20 | departnment in witing, or fails to act upon a violation within
21| 90 days after a witten conplaint has been filed with the

22 | state attorney.

23 (3) "Violation of this part" nmeans any violation of
24 | this act or the rul es adopted under this act and may be based
25 | upon any of the following as of July 1, 2001

26 (a) Any rules pronul gated pursuant to the Federa

27 | Trade Commi ssion Act, 15 U.S.C. ss. 41 et seq. or—this—act;
28 (b) The standards of unfairness and deception set

29 | forth and interpreted by the Federal Trade Conmi ssion or the
30| federal courts;

31
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1 (c) Any law, statute, rule, regulation, or ordinance
2 | which proscribes unfair nmethods of conpetition, or unfair,

3 | deceptive, or unconscionable acts or practices.

4 (4) "Departnent" neans the Departnent of Lega

5| Affairs.

6 (5) "Oder" neans a cease and desist order issued by
7| the enforcing authority as set forth in s. 501.208.

8 (6) "Interested party or person" nmeans any person

9| affected by a violation of this part or any person affected by
10| an order of the enforcing authority.

11 (7) "Consuner" neans an individual; child, by and

12 | through its parent or |egal guardi an; business;firm

13 | association; joint venture; partnership; estate; trust;

14 | business trust; syndicate; fiduciary; corporation; any

15| conmercial entity, however denom nated; or any other group or
16 | conmbi nati on.

17 (8) "Trade or commerce" neans the adverti sing,

18 | soliciting, providing, offering, or distributing, whether by
19 | sale, rental, or otherw se, of any good or service, or any
20 | property, whether tangible or intangible, or any other
21| article, comodity, or thing of val ue, wherever situated.
22 | "Trade or conmerce" shall include the conduct of any trade or
23 | commerce, however denoni nated, including any nonprofit or
24 | not-for-profit person or activity.
25 (9) "Thing of value" may include, without limtation
26 | any noneys, donation, nenbership, credential, certificate,
27 | prize, award, benefit, license, interest, professiona
28 | opportunity, or chance of wi nning.
29 Section 3. Section 501.204, Florida Statutes, is
30 | anended to read:
31 501. 204 Unlawful acts and practices. --
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1 (1) Unfair nethods of conpetition, unconscionable acts
2| or practices, and unfair or deceptive acts or practices in the
3 | conduct of any trade or commerce are hereby declared unl awf ul
4 (2) It is the intent of the Legislature that, in

5| construing subsection (1), due consideration and great wei ght
6| shall be given to the interpretations of the Federal Trade

7 | Conmi ssion and the federal courts relating to s. 5(a)(1) of

8 | the Federal Trade Conmission Act, 15 U.S.C. s. 45(a)(1) as of
9| July 1, 2001.

10 Section 4. Subsections (1), (3), and (6) of section

11| 501. 207, Florida Statutes, are anended to read:

12 501. 207 Renedies of enforcing authority.--

13 (1) The enforcing authority nmay bring:

14 (a) An action to obtain a declaratory judgnent that an
15| act or practice violates this part.

16 (b) An action to enjoin any person who has viol at ed

17 | is violating, or is otherwise likely to violate, this part.

18 (c) An action on behalf of one or nore consuners or

19 | governnental entities for the actual damages caused by an act
20| or practice in violation of this part. However, #e danmages
21| are not shatH—be recoverabl e under this section against a
22 | retailer who has in good faith engaged in the dissem nation of
23| clainms of a manufacturer or whol esal er w thout actual
24 | knowl edge that it violated this part.
25 (3) Upon notion of the enforcing authority or any
26 | interested party in any action brought under subsection (1),
27 | the court nmay nake appropriate orders, including, but not
28| limted to, appointnent of a master or receiver or
29 | sequestration or freezing of assets, to reinburse consumers or
30 | governnental entities found to have been danaged; to carry out
31| a transaction in accordance with the eensurers—reasonabl e
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expectations of consuners or governnental entities; to strike

or limt the application of clauses of contracts to avoid an
unconsci onabl e result; to order any defendant to divest
hersel f or hinself of any interest in any enterprise,
including real estate; to inpose reasonable restrictions upon
the future activities of any defendant to i npede her or him
fromengaging in or establishing the sane type of endeavor; to
order the dissolution or reorganization of any enterprise; or
to grant legal, equitable, or other appropriate relief. The

court may assess the expenses of a master or receiver against
a person who has violated, is violating, or is otherw se
likely to violate this part. Any injunctive order, whether
tenporary or permanent, issued by the court shall be effective
t hroughout the state unless otherwi se provided in the order
(6) The enforcing authority nmay termi nate an
i nvestigation or an action upon acceptance of a person's
written assurance of voluntary conpliance with this part.
Acceptance of an assurance nmay be conditioned on a conm tnent
to rei nburse consuners or governnental entities, nake

contributions, pay civil penalties, pay attorney's fees and
costs, or take other appropriate corrective action. An
assurance i s not evidence of a prior violation of this part.
However, unless an assurance has been resci nded by agreenent
of the parties or voided by a court for good cause, subsequent
failure to conply with the terns of an assurance is prina
facie evidence of a violation of this part. Ne Such assurance
is not shat—aet—as a limtation upon any action or renedy
avail able to a person aggrieved by a violation of this part.

Section 5. Section 501.2075, Florida Statutes, is
amended to read:

6
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1 501. 2075 Civil penalty.--Except as provided in s.

2| 501. 2077, any person, firm corporation, association, or

3| entity, or any agent or enployee of the foregoing, who is

4| willfully using, or has willfully used, a nethod, act, or

5| practice declared unlawful under s. 501.204, or who is

6| willfully violating any of the rules of the departnent adopted
7 | promutgated under this part, is liable for a civil penalty of
8| not nore than $10,000 for each such violation. WIIful

9| violations occur when the person knew or shoul d have known

10| that his or her conduct was unfair or deceptive or prohibited
11| by rule. This civil penalty nay be recovered in any action
12 | brought under this part by the enforcing authority; or the

13 | enforcing authority may terninate any investigation or action
14 | upon agreenent by the person, firm corporation, association
15 ) or entity, or the agent or enployee of the foregoing, to pay a
16 | stipulated civil penalty. The departnent or the court nmay

17 | wai ve any such civil penalty if the person, firm corporation
18 | association, or entity, or the agent or enployee of the

19 | foregoi ng, has previously made full restitution or

20 | rei nbursement or has paid actual damages to the consumers or
21 | governnental entities who have been injured by the unl awful
22 | act or practice or rule violation. |If civil penalties are

23 | assessed in any litigation, the enforcing authority is

24 | entitled to reasonable attorney's fees and costs. A civil

25| penalty so collected shall accrue to the state and shall be
26 | deposited as received into the General Revenue Fund

27 | unal | ocat ed.

28 Section 6. Section 501.2091, Florida Statutes, is

29 | repeal ed

30 Section 7. Subsection (2) of section 501.211, Florida
31| Statutes, is anended to read:
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501.211 Oher individual renedies.--

(2) In any itnthividuat action brought by a person
consturrer- who has suffered a loss as a result of a violation of
this part, such person eensufer nay recover actual danages,
plus attorney's fees and court costs as provided in s.

501. 2105. -However, ne danages, fees, or costs are not shat-
be recoverabl e under this section against a retailer who has,
in good faith, engaged in the dissenination of clains of a
manuf act urer or whol esal er wi thout actual know edge that it
violated this part.

Section 8. Section 501.212, Florida Statutes, is
amended to read:

501.212 Application.--This part does not apply to:

(1) An act or practice required or specifically
permtted by federal or state |aw.

(2) A publisher, broadcaster, printer, or other person
engaged in the dissenination of infornmation or the
reproduction of printed or pictorial nmatter, insofar as the
information or matter has been di sseninated or reproduced on
behal f of others wi thout actual know edge that it violated
this part.

(3) Aclaimfor personal injury or death or a claim
for damage to property other than the property that is the
subj ect of the consuner transaction.

(4) Any person or activity regul ated under | aws
admi ni stered by the Departnent of |nsurance er—the+f+torida
PubtH-e—Servi-ce—Comm-sstonrt or banks and savi ngs and | oan
associ ati ons regul ated by the Departnent of Banking and
Fi nance or banks or savings and | oan associ ations regul ated by
federal agenci es.
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1 (5) Any activity regul ated under | aws adm ni stered by

2| the Florida Public Service Comn ssion

3 (6)5r An act or practice involving the sale, |ease,

4 | rental, or appraisal of real estate by a person |icensed,

5| certified, or registered pursuant to chapter 475, which act or

6| practice violates s. 475.42 or s. 475.626.

7 Section 9. This act shall take effect July 1, 2001

8

9 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE_SUBSTI TUTE FOR

10 SB 208

11

12 Egg_connittee substitute makes the followi ng changes to SB

13 '

1. Restores | anquage to s. 501.212, E.S., specifying that

14 the Florida cePtlve and Unfair Trade Practices Act
(ch. 501, part Il, F.S.). does not appIK to a person

15 regul ated under | aws admhi nistered by the Departnment of
| nSurance and adds a specific exenption to the act for

16 "[a]ny activity regulated under |aws adm nistered by the

17 Fl orida Public” Service Conm ssion."

2. Amends ss. 501.202, 501.203, and 501.204, F.S., in order

18 to capture changes to aPpllcabIe federal '|aw that na
have occurred siubsequent to the sections' nobst recen

19 publi cati ons.

20

21

22

23

24

25

26

27

28

29

30

31
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