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l. Summary:

The bill adopts the Risk-Based- Capita for Health Organizations Modd Act, which is a solvency
modd act created by the Nationa Association of Insurance Commissioners (NAIC). In order to
maintain accreditation by NAIC, accredited states must adopt the modd act. This act would
require domestic health maintenance organizations (HMOs) to annudly caculate certain risk-
based levels based on aformula adopted by the NAIC. A comparison of the HMO' s actual
capitd leve and its risk-based capitd levels may trigger any of severd levels of regulatory

action on the part of the Department of Insurance.

The bill requires HMOsto reserve for clams arising for services provided to subscribersif the
services are provided through a hedlth care risk contract, unless afinancia instrument secures
the obligations under such contracts. A hedlth care risk contract would be defined to mean a
contract in which a person receives compensation in an amount greater than 1 percent of the
HMQO’ s annud written premium in exchange for providing services. The HMO would dso be
required to report information concerning these transactions to the department. An HMO would
aso be required to submit a comprehensive business plan at the time of its gpplication for
licensure with the department.

Foreign or dien insurers that are commercialy domiciled (writing 25 percent or more of the
direct written premiumsin Horida than in its Sate of domicile) would be required to meet the
requirements of part | and 11 of ch. 625, F.S. (accounting and investments requirements for
insurers).

The definition of covered policy is amended for the purpose of providing coverage through the
Hurricane Catastrophe Fund for policies transferred from an insurer or the joint underwriting
association.
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The bill diminates or revises many reporting requirements related to workers: compensation
insurance and private passenger automobile insurance. The department is authorized to adopt
rulesfor the dectronic filing of reports and other information.

The service of process requirements are revised to diminate the requirement that every notice of
service of process must be forwarded by the department via registered or certified mail and
alows the department to use more cost- effective methods for the delivery of the notice.

The bill adds an exception and revises a current exception to the requiremert that at least 2
months  premium be paid as a down payment for amotor vehicle insurance policy.

The bill aso revises the maximum interest rate that an insurer or agent may charge when it
finances the premium, to specify that the interest rate or service charge may be level amounts
that in the aggregate do not exceed 18 percent Smple interest per year on the average unpaid
baance as hilled over the term of the policy.

This bill subgtantialy amends the following sections of the Florida Statutes: 215.555, 624.307,
624.315, 624.408, 624.423, 626.742, 626.8736, 626.907, 634.161, 624.424, 624.4435, 624.4242,
625.340, 626.8805, 627.7295, 627.901, 627.914, 627.915, 641.19, 641.26, 641.263, 641.265,
641.35, 641.2018, 641.495, 817.234, 817.50. Thisbill repeals section 641.2342, Florida

Statutes.

Present Situation:

Health Maintenance Or ganizations

Hed th maintenance organizations (HM Os) provide a comprehensive range of hedth care
sarvicesfor aprepaid premium. Such organizations stress preventive care and meke efforts to
avoid unnecessary hospitalization and expengive tertiary care. Subscribers must surrender certain
freedom of choice sdlections of health care providers and health care related services. Subscriber
choiceistypicaly restricted to a"gatekeeper” physician (primary care physician) or other hedth
care professional that is either an employee of, or has contracted to provide professona services
on behdf of, the subscriber's HMO. Furthermore, subscribers are restricted in their choice of
hospitals and other hedlth care delivery facilities that they may utilize.

Under present law, the department regulates HM O finances, contracting, and marketing activities
under part | of ch. 641, F.S,, while the Agency for Hedlth Care Administration (AHCA) regulates
the quality of care provided by HMOs under part 111 of ch. 641, F.S. Before receiving a
Certificate of Authority from the department, an HMO must receive a Heath Care Provider
Certificate from AHCA. Any entity that isissued a certificate under part 111 of chapter 641 and
that is otherwise in compliance with the licensure provisons under part | may enter into
contractsin Florida to provide an agreed- upon set of comprehensive hedlth care servicesto
subscribersin exchange for aprepaid per capita sum or prepaid aggregate fixed sum.

In regulating the financia operations of HMOs, the department is responsible for ensuring that
these entities are financidly solvent and conducts their marketing activities in accordance with
guiddines contained in ch. 641, F.S. A mgor role the department performs in the regulation of
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HMOsisto ensure that the contracts under which these entities provide services do not contain
terms that are incons stent, ambiguous, or mideading. Under the provisions of

S. 641.2342, F.S., eech HMO isrequired to file, upon request of the department, financial
gatements for al contract providers of comprehensive hedlth care providers who have assumed
through capitation or other means, more than 10 percent of the health care risks of the HMO.
This provison does not gpply to individud physcians.

Under the provisions of s. 641.234, F.S., the department may require an HMO to submit any
contract for adminigrative services, contract with providers other than an individud physician,
contract for management services, and contract with an affiliated entity to the department. After
reviewing the contract, the department may order an HMO to cancel the contract in accordance
with the terms of the contract and applicable law, if it determines that the fees to be paid by the
HMO are so unreasonably high as compared with smilar contracts entered into by other HMOs
in amilar circumstances that the contract is detrimental to the subscribers, stockholders,
investors, or creditors of the HMO or that the contract with an entity that is not licensed under
date statutes, if such licenseis required, or is not in good standing with the gpplicable regulatory

agency.

The department licenses and regulates various risk bearing entities like insurers and HMOs,
however, the intermediary entities are not licensed or regulated by the department. The contracts
entered into between HMOs and intermediary entities are essentialy “risk bearing arrangements’
and the intermediary entity isreferred to asthe “ downstream risk taker.” A question arises
concerning which entity is ultimately responsible to pay a provider’s dam when thereisa
dispute and since the intermediary is not licensed, what recourse does the department have
agang the intermediary.

The department does regulate fisca intermediary service organizations, which manage and
adminigter the business affairs of hedth care provider. These entities are regulated under the
provisons of s. 641.316, F.S,, to ensure the financial soundness of such organizations. These
entities are required to secure and maintain a security bond in the minimum amount of 10 percent
of the funds handled by the intermediary in connection with its fiscd and fiduciary services
during the prior year or $1 million, whichever isless. The minimum bond amount is $50,000.

Additiondly, the department is charged with ensuring that rates charged to subscribers are not
excessve, inadequate, or unfairly discriminatory. Agent activities, relating to solicitation of
contracts to provide HMO sarvices, and permissve handling of HMO assets and investments,
among others, are under the department’ s jurisdiction as well.

Risk-Based Capital Requirements

The Nationd Association of Insurance Commissioners (NAIC) established a program for
accreditation of statesin 1989. Floridaand New Y ork were the first two states to be accredited;
New Y ork’s accreditation was suspended in March 1993 because of its failure to adopt NAIC
models relating to managing generd agents and reinsurance intermediaries. In order to be
accredited, a state must adopt by law or rule the substance of a number of NAIC model laws and
rules relating to insurer solvency.
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Accreditation of a gtate provides a benefit to insurers domiciled in that state. Because of
accreditation, other accredited states accept Forida examination reports of Forida domestics.
Other gtate laws may provide exemptions for insurers domiciled in accredited states, for
example, Florida s insurance holding company law applies to Florida domestics and to insurers
domiciled in non-accredited states. Florida relies on the accreditation process to assure itsdlf that
insurers domiciled in other accredited states are adequately regulated as to solvency.

Accreditation aso provides a nationa system of solvency regulation, relying on each accredited
date to regulate the solvency of its domestic insurers sufficiently to meet national standards. In
the last severd years, accreditation was seen as an dternative to the program of federa
regulaion of insurer solvency.

Risk-based capitd isamethod of financia review of insurance companies which measures the
minimum amount of capital necessary to support their overdl business operations, given the size
and risk profile of the respective companies. The capita requirements generdly are assessed
againg four types of risk: asset risk; credit risk, underwriting risk, and off-balance sheet risk.

Chapter 97-292, Laws of Florida, enacted the Risk-Based Capitd for Insurers Act in 1997. The
act essentidly indtituted reporting and disclosure requirements for risk-based capitd levelsfor
domestic insurers based on aformula adopted by the Nationa Association of Insurance
Commissioners (NAIC). Insurers are required to internally monitor trigger levels and respond as
necessary. A comparison of the insurer’ s actud capitd level and its risk-based cepitd levels may
trigger any of severd levels of regulatory action by the Department of Insurance or departmental
supervision of corrective actions mandated on the insurer. Subsequently, the NAIC adopted the
Risk-Based Capital for Managed Care Organizations. According to the Modd Act, the risk-based
formulawas designed for use with provider-sponsored organizations, and other smilar risk-
bearing entities (e.g., hospitals, doctors, limited ligbility corporations, networks and dental
practices).

Annual Reporting Requirementsfor Insurersand Health Maintenance Or ganizations

Section 624.424, F.S,, requires insurersto file an annua statement for the preceding calendar
year on or before March 1, and quarterly statements for the periods ending March 31, June 30,
and September 30 within 45 days after each such date. Each insurer’s annua statement must
contain a statement of opinion on loss and loss adjustment expense reserves made by a member
of the American Academy of Actuaries or by a qudified |loss reserve specidist. The department
may by rule require reports or filings required under the Insurance Code to be submitted on a
computer-diskette compatible with the eectronic data processing equipment specified by the
department.

Each hedth maintenance organization (HMO) is required to file annudly within three months
after the end of itsfiscdl year areport with the department that includes afinancid statement, an
audited financial statement, and other information required under the provisions of s. 641.26,
F.S.
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I nvestments of Foreign Aliensor Alien Insurers

A foreign or dien insurer is consdered to be commercidly domiciled in FHoridaif it has written
an average of 25 percent or more of its direct premiums in Florida than it has written in its state
of domicile for the preceding 3 years and the direct premiums represent 55 percent of itstota
direct premium written countrywide during the 3 preceding years.

Domedtic insurers and commercidly domiciled insurers ceding directly written risks of loss are
required to file areport with the department concerning that each reinsurance treaty within 30
days of receipt of a cover note or smilar confirmation of coverage.

Chapter 625 prescribes the accounting procedures and investment requirements for insurers. Part
| does not expressly apply to commercidly domiciled insurers, rather it gppliesto insurers.
Typicdly the state of domicile for an insurer establishes the accounting procedures and
requirements for an insurer. Part |1 of ch. 625, except for s. 625.340, F.S., appliesonly to
domestic insurers and commercidly domiciled insurers. Section 625.340, F.S,, provides that the
investment portfolio of aforeign or dien insurer is permitted by the laws of its domicile, if it is

of aqudity subgtantidly as high as that required under this chapter. for amilar funds of like
domestic insurers.

Florida Hurricane Catastr ophe Fund

In 1993, the Legidature created the Forida Hurricane Catastrophe Fund to provide mandatory
form of reinsurance for residentia property insurersin the gate (s. 215.555, F.S.). Thefund is
established within the State Board of Adminigtration and is a tax-exempt source of
reimbursement to property insurers for excess losses due to hurricanes. The fund reimburses
insurersfor 45, 75, or 90 percent of their hurricane losses, as selected by an insurer, above a
certain retention, which is $3.1 billion for al insurers combined.

The definition of covered palicy, for the purposes of the fund, includes a policy covering the
peril of wind removed from the Horida Residentid Property and Casudty Joint Underwriting
Association or from the Horida Windstorm Underwriting Association, by an authorized insurer
under the terms and conditions of an executed assumption agreement between the authorized
insurer and elther such association. Covered policy does not include any reinsurance agreement.

The Horida Residential Property and Casudty Joint Underwriting Association (RPCIJUA) acts as
an insurer of last resort in providing resdentia property insurance statewide, insuring al perils
covered under a standard residentia policy (except in areas digible for coverage through the
Florida Windstorm Underwriting Association, where a RPCJUA policy excludes windstorm
coverage). The RPCIJUA must charge the same rates charged by the insurer with the highest rates
in the county, among the top twenty insurers in the state by premium volume. In recent years,
legidation has been enacted which has authorized the RPCJUA to reduce the number of policies
in the RPCJUA by providing avariety of financid incentives for admitted insurers to take-out

the policies. Since the inception of the depopulation program in 1995, the RPCJUA has approved
33 insurance companies to remove more than 1.2 million policies through its take-out programs.
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Annual Report

The department is required to submit an annua report, for the preceding calendar yesr, to the
Legidature and the Governor. The report includes an analysis and summary of the state of the
insurance industry in FHorida, trends, and other data reported by insurers, as provided in

S. 624.315, F.S. In addition, the department is required to provide the receipts and estimated
expenses of the department for the year.

Surplus Requirementsfor Property and Casualty Insurers

Section 624.408(1)(b), F.S., provides dternative surplus requirements for insurers holding a
certificate of authority on December 1, 1993. Rather than requiring $4 million, as provided by
subparagraph (a) 5, an insurer may phase in the $4 million requirement over aperiod of years,
beginning on December 31, 1999, and ending on December 31, 2004.

Serving Process

Under ss. 624.422, 624.423, and 48.151, F.S., the Insurance Commissioner is the process agent
for service of process on an insurer. Presently, service process upon the Insurance
Commissioner, as the process agent of the insurer is made by serving copiesin triplicate of the
process upon the Insurance Commissioner or other person in charge of hisor her office. Upon
receipt, the Commissioner is required to file one copy in hisor her office, return one copy with

his or her admission of service, and prompitly file one copy of the process by registered or
certified malil to the person last designated by the insurer to receiveit.

Upon receipt of such service for nonresident agents and nonresident independent or public
adjusters, the Insurance Commissioner is required to send one of the copies of the process by
registered mail to the defendant agent at his or her last address of record with the department.
Service of process upon the Insurance Commissioner as process agent of warranty associationsis
also provided in s. 634.161, F.S.

Recently, there has been alarge increase in service of process requests which gppear to bethe
result of the Florida Supreme Court decision in Nationwide v. Pinnacle Medica (753 So. 2d 55,
Feb. 2000) which invalidated the requirements of s. 627.736 (5), F.S., regarding binding
arbitration of cdlaims by medicd providers who have treated motor vehicle crash victims under
the no-fault law. Following this decison, alarge number of providers arefiling suitsin small
clams court. Because of the problems using the Small Claims Court Rules and the time
congraintsinvolved in the satutorily required use of certified mail by the Insurance
Commissioner, insurers are occasonally receiving default judgments due to failure to attend a
pre-trid hearing, of which the insurer was unaware.

Pursuant to Smal Claims Court Rule 7.09, the pre-trid hearing must be set no later than 35 days
following thefiling of the action. However, unlike the Rules of Civil Procedure (such as Rule
1.200(b)) which requires 20 days actud notice of a pre-trid conference) the Smal Claims Court
Rules do not appear to establish a gpecific minimum notice requirement or timeframe for the
service of theinitid Summons and Notice to Appear. As aresult, in many instances, judges
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require plaintiffs to demongtrate only that reasonable notice has been provided (for example 5
days from service) prior to entry of a default against a defendant.

Presently, the Department of Insurance is seeking arevision to the Smal Claims Court rules and
a0 requedting that the Legidature build greater flexibility into the service of process satutes so
that the department can find dternatives to provide notice of service to insurers by using
electronic or other means. In the past year, the department’ s service of process workload has
increased 67 percent in the number of pleadings served.

Minimum “Down Payment” for Auto Insurance

Current law requires that owners of motor vehicles obtain persond injury protection (PIP)
coverage and property damage liability coverage of $10,000 each. Section 627.7295(7), F.S.,
provides that an gpplicant for a new private passenger motor vehicle insurance policy is required
to make adown payment equd to at least 2 months premium on the policy. This section dso
prohibits the insurer from canceling the policy for non-payment of premium during the first 60
days coverage, with certain exceptions. These provisons are intended to help enforce mandatory
insurance requirements, by preventing persons from binding coverage merely to show proof of
insurance a the time of regidration of avehice.

There are severa exceptions to the 2-month minimum down payment requirement, including
renewad of apolicy, replacement of a policy by aninsurer in the same “insurer group,” purchase
of coverage for an additiond vehicle with the insurer or an insurer in the same insurer group, and
policies issued to military personnel.

One exception applies when dl premium payments are paid pursuant to a payroll deduction plan
or an automatic eectronic funds transfer plan from the policyholder, provided that the first
payment is made by cash, check, or money order.

Another exception gppliesif al payments to an insurer are paid pursuant to an automeatic
electronic funds transfer payment plan from an agent and if the policy indudes, a aminimum,
$10,000/$20,000 in bodily injury liability coverage, as well as mandatory PIP and property
damage coverage. It is believed that non-payment cancellations are not as greet a problem for
full coverage palicies.

Premium Financing; Maximum Interest Rate for Periodic Payments

Under the provisions s. 627.901, F.S., (applicable to insurance agents) and s. 627.902, F.S,,
(applicable to insurers), an agent or insurer may impose a reasonable service charge for financing
insurance premiums. The service charge may not exceed $12 per year for any premium balance
greater than $220. In lieu of such service charge, an agent or insurer may charge arate of interest
not to exceed 18 percent smpleinterest per year on the unpaid balance. If the service charge or
interest rate is greater than this amount, the insurer or agent is subject to part XV of ch. 627, F.S,,
which provides for the regulation of premium finance transactions by the Department of

Insurance.
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By specifying that the maximum 18 percent interest rate per year is on the unpaid balance, it may
be unclear whether an insurer or agent can charge alevel interest rate each month, as compared
to a declining interest rate calculation, even though the total amount of interest paid over a 12-
morth period is the same. The following chart compares the two methods:

Interest Charge
on “Unpaid Leved Interest
Premium Bdance’ @ 18% Charge @ 18%
Payment # Unpaid Bdance Payment Annudized annudized
1 $0 $100.00 0 $8.25
2 $1,100.00 $100.00 $16.50 $8.25
3 $1,000.00 $100.00 $15.00 $8.25
4 $900.00 $100.00 $13.50 $8.25
5 $800.00 $100.00 $12.00 $8.25
6 $700.00 $100.00 $10.50 $8.25
7 $600.00 $100.00 $9.00 $8.25
8 $500.00 $100.00 $7.50 $8.25
9 $400.00 $100.00 $6.00 $8.25
10 $300.00 $100.00 $4.50 $8.25
11 $200.00 $100.00 $3.00 $8.25
12 $100.00 $100.00 $1.50 $8.25
Totd Payments $1200.00 $99.00 $99.00

Regulation of Insurance Administrators

Section 626.8805, F.S., requires any person who acts as an administrator in connection with an
authorized commercid sdlf-insurance fund or with an insured or sdlf-insured program which
provides|life or health coverage to obtain a certificate of authority from the Department of
Insurance. Part V11 of ch. 626, F.S., delineates fidelity bond, record keeping, and other
requirements for administrators or third-party administretors.

Reporting Requirementsfor Workers Compensation and Private Passenger Automobile
Insurers

Section 627.914, F.S,, requires workers compensation insurers and self-insurance fundsto file
certain premium, dividend, and loss data to the Department of Insurance by April 1 of each year.
This requirement was established in 1978, when the department used this information to evauate
rates. Since then, statistical agents and rating organizations have collected caendar-year accident
data, which has been used in ratemaking since the early 1980's. The department has indicated
that it no longer uses the information provided by insurers because the validity of the datais
questionable and the same information is available from gatistica agents and rating

organizations.

Presently, each insurer transacting private passenger automobile insurance in Floridais required
to file certain information with the Department of Insurance on or before July 1 of each year, as
provided in s. 627.915, F.S. The report contains information related to premiums earned, loss
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development factors, dividends, expenses for agents commissions, and profit and contingency
factors used in rate filings.

Effect of Proposed Changes:

Section 1. Amends s. 215.555, F.S,, relating to the Florida Hurricane Catastrophe Fund, to
revise the definition of “covered policy” to include atransferred policy and to provide a
definition of “transferred policy.”

The term, “transferred policy,” is defined to mean a policy origindly written by an authorized
insurer or joint underwriting association which has been assumed by another authorized insurer,
pursuant to an assumption and reinsurance agreement. To be considered a transferred policy, the
following conditions must be met: 1) the policy was covered under a contract with the fund
immediately prior to the assumption; 2) the department has gpproved the assumption and
reinsurance agreement in advance; 3) the assuming insurer is obligated to pay 100 percent of the
losses of the palicy; 4) policyholders are provided with an assumption notice that identifies the
assuming insurer; 5) dl premiums and assessments due to the fund from the ceding insurer have
been pad infull; 6) the assumption agreement provides for the full payment of any premiums
due to the fund for the transferred policies for the balance of the contract period; 7) the
assumption agreement identifies policies transferred and provides for the collection of any data
necessary for the fund to determine reimbursement under the contract; 8) the assumption
agreement provides for the transfer of dl policies covered under the exigting contract with the
fund (for authorized insurers only); 9) the assumption agreement provides for the full payment of
any future assessments associated with the exposure from the transferred policies; and 10) the
assumption agreement is filed with the fund by the assuming insurer within 15 days after the
approva by the department.

Section 2. Amends s. 624.307, F.S,, rdlating to the genera powers of the department to
dlow the department to specify by rule the format with respect to filings required under the
Insurance Code to be furnished by a person issued alicense or certificate of authority. Therules
may include provisons governing eectronic methodologies for use in furnishing such filings.

The department must use generdly accepted data systems, may not require information other
than that required by statute, and must minimize the costs and adminigtrative burden on insurers.

Section 3. Section 624.315, F.S., is amended to revise the contents of the annual report
submitted to the Legidature and the Governor to exclude information concerning insurers
renewd ratios, variaions of premiums charged compared to rates adopted by the Insurance
Services Office, an andyss of policy Szelimits, insureds sdection of claims made versus
occurrence coverage, trends, and loss ratios.

Section 4. Section 624.408, F.S., is amended to delete an obsolete reference to surplus

requirements for any property and casuaty insurer holding a certificate of authority on
December 1, 1993.

Section 5. Section 624.423, F.S,, relating to service of process, is amended to diminate the
mandatory use of registered or certified mail to provide a copy of the service to the insurer, and
to alow the use of other methods of expeditious delivery determined gppropriate by the
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department, provided that admission of service is accomplished. The department is authorized to
adopt by rule the method to be used in forwarding the process to the person designated by the
insurer.

Section 6. Section 624.424, F.S,, is revised to exempt an authorized insurer that has direct
premiumsin Horida of less than $1 million in any year and less than 1,000 policyholders or
certificate holders of directly written policies nationwide at the end of the calendar year from
submitting a statement of opinion on loss and loss adjustment expense. Any insurer subject to the
exemption would be required to file an affidavit with the department by March 1 of the following
year to which the exemption applies. This exemption would not goply for any insurer having
assumed premiums pursuant to contracts or treaties or reinsurance of $1 million or more.

Section 7. Section 624.4435, F.S., (Assets of insurers; reporting requirements) is transferred
and renumbered as s. 624.4242, F.S. This section currently requires each domestic insurer to
report to the department a material acquisition of assets, but is within the group of sections that
otherwise gpply only to multiple-employer welfare arrangements. The bill renumbers the section

to clarify that it applies to domestic insurers.

Section 8. Section 625.340, F.S,, relating to investments of foreign or dieninsurers, is
revised to require foreign insurers that are commercially domiciled as defined in s. 624.075, F.S,,
to comply with parts| and Il of ch. 625, F.S. Presently, commercialy domiciled insurers are
required to follow the provisons of part 11, except for the provisions of s. 625.340, F.S.
Commercidly domiciled is currently defined to mean that the insurer has written an average of

25 percent or more of direct premiums in this gate than in its sate of domicile during the
preceding 3 years and the direct written premiums represent more than 55 percent of itstotal

direct premiums written countrywide for the same period.

Section 9. Section 626.742, F.S., is amended to alow the Treasurer to use the most
expeditious method of delivery, as determined by the department to send copies of the service
process to a honresident agent rather than mandating the use of registered or certified mall.

Section 10. Amendss. 626.8736, F.S., to dlow the Treasurer to use the most expeditious
method of ddivery, as determined by the department, to send copies of the service processto a
nonresident independent or public adjuster. Currently, such notices must be sent registered or
certified mail.

Section 11. Amendss. 626.8805, F.S., to exempt certain third- party adminigtrators from the
certificate of authority requirementsif the administrator has its principd place of busnessin
another date, the adminigtrator is not soliciting business as an adminigtrator in this state, and in
the case of any group policy or group plan of insurance serviced by an adminidtrator, the lesser
of 5 percent of their certificate holders, or 100 certificate holders reside in Florida

Section 12. Amendss. 626.907, F.S,, relating to service of process on unauthorized insurers,
to alow the Treasurer to use registered or certified mail, or other methods of expeditious
delivery, provided that proof of service and admission of service are accomplished, (eiminating
the mandatory use of registered mail).
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Section 13.  Amendss. 627.7295, F.S,, to add an exception to the 2-month minimum down
payment requirement for a new motor vehicle insurance policy. The exception would be for a
policy issued pursuant to the transfer of abook of business by an agent from one insurer to
another, provided that the policy includes at least $10,000/$20,000 in bodily injury ligbility
coverage, aswell as mandatory PIP and property damage coverage. It is believed that risks of
non-cancelation are low when an agent transfers a“full coverage” policy from one carrier to
another.

The bill o revises the current exemption that applies when dl premium payments are paid
pursuant to a payroll deduction plan or an automeatic eectronic funds transfer plan from the
policyholder, provided that the first payment is made by cash, check, or money order. As
amended, the first premium payment would be alowed, but not required, to be by cash, check, or
money order.

Section 14. Amendss. 627.901, F.S,, to dlow an insurer or agent to charge arate of interest
or service charge when financing premium payments on a property or casudty insurance policy,
which may be level amounts and subject to endorsement changes, that in the aggregate do not
exceed 18 percent Smple interest per year on the average unpaid balance as billed over theterm
of the policy. This language isintended to allow for aleve interest rate charge, as compared to a
declining interest charge, asillustrated in the chart in Present Situation, above. Section 627.901,
F.S., appliesto premium financing by an insurance agent, but the revisions would aso apply to
premium financing by an insurer under s. 627.902, F.S., due to the cross-reference in that section
to the interest rate specified in s. 627.901, F.S.

Section 15.  Amendss. 627.914, F.S,, to require self-insurance funds be subject to rules and
datistical plans promulgated by the Department of Insurance in the recording and reporting of
loss, expense, and claims experience. The section aso deletes the requirement that insurers
report certain workers' compensation data to the Department of Insurance, which is duplicative
of datathat is submitted to the department by statistica agents for the insurers; and changesthe
date for arating organization to submit an aggregate compilation of payrolls, premium, losses,
and expense for dl companies from April 1 to July 1 of each year, which will improve the
qudity and timeliness of the data

Section 16.  Amendss. 627.915, F.S,, to iminate the inclusion of loss development factors
and profit and contingency factors used in the rate filing from the annua reporting requirements
for private passenger automobile insurers.

Section 17.  Amendss. 634.161, F.S,, to diminate the mandatory use of registered or certified
mail to send copies of the service process to warranty associations, and to allow the use of other
methods of expeditious delivery as determined by the department, provided that proof of service
and admission of service is accomplished.

Section 18.  Amendss. 641.19, F.S,, to provide a definition for the term, *hedlth care risk
contract.” Thisterm is defined to mean a contract under which a person or entity receives
congderation or other compensation in an amount greeter than 1 percent of the HMOs annua
gross written premium in exchange for providing the HMO a provider network and other
services, which may include adminigrative services. Presently, an HMO is required to report
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such contracts, if the contract is greater than 10 percent of the HMOs annua gross written
premium.

Section 19. Amendss. 641.2018, F.S., to correct a cross-reference.

Section 20.  Amendss. 641.26, F.S,, to revise the deadline for filing the HMO annua report
with the department from 3 months after the end of the year to April 1 and to expand the
reporting requirements for HM Os that provide services under hedlth care risk contracts.

Section 21.  Creates s. 641.263, to provide risk-based capita requirements for HMOs. Terms
used in risk-based capitd are defined, including:

“Adjusted risk-based capital report,” means arisk-based capita report which has been adjusted
by the department in accordance with paragraph (2)(b).

“Corrective action” means an order issued by the department specifying corrective actions which
the department has determined are required.

“Risk-based capitd level” means an HMO's company action level risk-based capitd, regulatory
action level risk-based capital, authorized control leve risk-based capita, or mandatory control
leve risk-based capital.

“Tota adjusted capital” means the sum of the HMO'’s net worth (statutory capital and surplus),
as determined in accordance with statutory accounting principles, and other items, if any, asthe
ingtructions provide.

Each HMO isrequired to file prior to April 1 of each year areport of itsrisk-based capitd levels
as of the end of the calendar year with the department and the Nationa Association of Insurance
Commissoners, and the insurance regulator in any state in which the HMO is authorized to
conduct business, if the regulator has requested the report.

The risk-based capitd for an HMO must be determined in accordance with the formula set forth
in the risk-based capitd report instructions adopted by the NAIC. The formula must consider and
adjust for the covariance between asset risks, credit risks, underwriting risks, and al other
business risks and such other relevant risks provided in the ingtructions.

The section provides that the Legidature finds that an excess of capital over the amount

produced by the risk-based capital requirements contained in this section is desirable in the HMO
business. The section provides that additiond capital is used and useful to secure an HMO
againg various risksinherent in the business and not accounted for or only partially measured by
the risk-based capital requirements contained in this section.

The department is authorized to adjust a risk-based capita report filed by an HMO that in the
judgment of the department isinaccurate.
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A company action leve event indudes the filing of arisk-based report that indicates that the total
adjusted capital is greater than or equd to its regulatory action level risk-based capital but less
than its company leve risk-based capitd.

If acompany action level event occurs, the HMO is required to submit to the department a risk-
based capital plan that identifies the conditions that contribute to the company action level event,
aproposd of corrective actions the HM O intends to take to eiminate the company action level
event, and financid projections for the succeeding 2 years (with and without the impact of the
corrective actions). The HMO must dso identify problems with the HMO' s businessincluding
assats, business growth and associated surplus strain, mix of business, and use of reinsurance.
This plan must be submitted within 45 days after the company action level event. In the event an
HMO challenges the report, the tolling of the 45 days would begin after the notification thet the
chalenge was rgected. The department has 60 days to notify the HM O that the plan must be
implemented or if the plan is unstisfactory.

If the plan is rgected, the HMO must submit arevised risk-based capita plan within 45 days
after the notification from the department. If the HMO chdlenges the department’ s rgjection of
the plan and the HM O’ s chdlenge is rg ected, the 45 days beginsto toll upon notification of the
rejection of the chalenge.

A regulatory action leve event includes the filing of arisk-based capitd report that indicates that
the HMO tota adjusted capital is greater than or equd to its authorized control level risk-based
capitd but less than its regulatory action level risk-based capitd; failure to file arisk-based
capita plan by April 1; failure to submit arisk-based capita plan to the department within 45
days after acompany action level event occurs; or notification by the department that the risk-
basad capita plan or revised plan is unsatisfactory and notification congtitutes regulatory action
level event, provided the HM O does not challenge that the determination or the chalenge has
been rg ected; or fallure of the HMO to adhere to the risk-based capitd plan.

If aregulatory action level event occurs, the department must require the HMO to submit a risk-
based capitd plan, perform an examination or analysis of the assets, liabilities, and operations of
the HMO, and issue a corrective order specifying the corrective actions that are necessary. The
HMO must submit arisk-based capital plan within 45 days after the occurrence of the regulatory
action level event.

An authorized control level event includes thefiling of arisk-based capitd plan that indicates
that the HMO'stotal adjusted capital is greater than or equd to its mandatory control level risk-
based capitd but less than its authorized control leve risk-based capitd; faillure by the HMO to
respond, in amanner satisfactory to the department, to a corrective order.

If an authorized control level event occurs, the department must take actions as are required

under aregulatory control level event or take such actions that are necessary to cause the HMO

to be placed under regulatory control under ch. 631, F.S. The HMO is entitled to such protections
that are provided under the summary proceeding provisions of s. 120.574, F.S.

A mandatory control leve event includes the filing of arisk-based capital report that indicates
that the HMO totd adjusted capitd isless than its mandatory control level risk-based capitd. If
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such an event occurs, the department must take such action as deemed necessary to place the
HMO under regulatory control, as provided in chapter 631, F.S. The HMO would be entitled to
summary proceedings, as provided in s. 120.574, F.S. The department may delay action for up to
90 days after the mandatory control level event occurs, if the department finds that this event

may be diminated within the 90-day period.

The HMO would have aright to a confidentia hearing a which time the HMO may chalenge
any determination or action of the department if any of the following events occurred:

1. Notification by the department of an adjusted risk-based capita report.

2. Notification by the department that the risk-based capitd or revised plan is unsatisfactory
and notification condtitutes regulatory action level event with respect to the HMO.

3. Notification by the department that the HMO has failed to adhere to the risk-based capital
plan and that the failure has a substantia adverse effect on the ability of the HMO to
eliminate company leve action leve event.

4. Noatification by the department of a corrective order.

The department is authorized to adopt rules to implement this section. The department is
authorized to exempt an HMO from the risk-based capital provisons, if it writes direct business
only in Horida, assumes no reinsurance in excess of 5 percent of direct written premium, and
writes direct annua written premiums for comprehensive medica business of $2 million or less;
or isalimited health service organization that covers less than 2,000 lives.

The section provides that there is no liability on the part of, and no cause of action can arise
agang, the commissioner or the department, or the employees or agents for any action taken by
them in the performance of their duties under this section. All notices by the department to an
HMO that may result in regulatory action are effective upon dispatch, if sent by registered or
certified mall. If the notice is sent by any other means, it will be effective upon receipt by the
HMO.

The section provides for a phase in of the risk-based capita requirements. For reportsfiled in
2002, 2003, and 2004 by an HMO for 2001, 2002, and 2003 annual statement data:

1 If acompany action level event occurs, the department will take no regulatory
action.

2. If aregulatory action level event as provided in subparagraphs (4)(a) 1., 2., or 3.
occurs, the department will take action as required for a company action level
event.

3. If aregulatory action level event as provided in (4)(a) 4., 5., 6., 7., 8., or 9. occurs
or an authorized control level event occurs, the department must take the actions
required for aregulatory action level event.

4, If amandatory action level event occurs or an authorized control level event
occurs, the department must take the actions required under an authorized control
leve event.

The Legidature intends thet risk-based capita information be used solely by the department in
monitoring the solvency of HMOs, and asto any need for possible corrective action. The
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confidentia risk-based capitd information may not be used by the department for ratemaking,
nor may it be admissible as evidence in any rate proceeding, or for use in setting gppropriate
premium levels or rate of return for any line of insurance. (The confidentidity of the HMO risk-
based capital reportsis provided in a separate bill, CSYSB 2082.)

Section 22. Amendss. 641.35, F.S, to require an HMO to provide reserves for clams arising
for services provided to subscribers through a hedlth service risk contract. This adjustment would
not be required if obligations under such contracts are secured by afinancia instrument

acceptable to the department. This requirement would not apply to a contract with a provider
when the contract is limited to services provided by such provider under the scope of that
provider'slicense.

Sections 23, 24, and 25. Amends ss. 641.495, 817.234 , and 817.50, F.S, to correct cross-
references.

Section 26.  Repedlss 641.2342, F.S,, which requiresan HMO to file financia statements of
their contracted providers with the department, if such providers have assumed 10 percent or
more of the HM O’ srisk.

Section 27.  Providesthat except as otherwise provided in this act, the act takes effect duly 1,
2001.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:

Section 21 of the bill requires hedth maintenance organizations to file risk-based capita
reports with the department. A separate bill, CS/SB 2082, provides for an exemption for
such reports from the Public Records Law, ch. 119, F.S. While the Sate congtitution
provides that records and meetings of public bodies are to be open to the public, it dso
provides that the Legidature may create exemptions to these requirements by generd law if
apublic need exists and certain procedura requirements are met. Articlel, s. 24, Fla. Congt.
governs the creation and expangon of exemptions to provide, in effect, that any legidation
that creates anew exemption or that substantially amends an existing exemption must dso
contain a statement of the public necessity that judtifies the exemption. Articlel, s. 24, Fla
Cong. provides that any bill that contains an exemption may not contain other substantive
provisons, dthough it may contain multiple exemptions.

C. Trust Funds Restrictions:

None.
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V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.
B. Private Sector Impact:

Presently, HMOs are required to file quarterly and annud financia statements with the
department. The dimination of the fourth quarterly report should result in some
adminigrative savings for the HMOs. The HMOs would no longer be required to file
financia statements of their contracted providers, if the providers have assumed 10 percent
or more of the HMO'srisk.

HMOs would be required to reserve in its annua actuaria certification for any risk which is
down streamed to another entity and which exceeds 1 percent of the HMO'’ s annua written
premium.

Property and casudty insurers will experience cost savings associated with the eimination
of reporting requirements that are obsolete, duplicative or unnecessary.

Insurers who have written less than $1 million in premiumsin any caendar year and less
than 1,000 policyholders or certificate holders of directly written premiums would no longer
be required to submit an annud actuaria statement. Approximeately 400 insurers would be
eligible for this exemption. Third party administrators would be exempt from licensure if its
principa place of busnessislocated in another Sate, it was not soliciting businessin
Florida, and if lessthan 5 percent or 1,000 policyholders or certificate holdersresidein
Florida. The number of potentid exempted adminigrators is indeterminate.

Foreign insurers that are commercialy domiciled, as defined in s. 624.075, F.S,, would be
required to comply with parts| and Il of ch. 625, F.S. According to the department, this may
impact 20 carriers.

The implementation of the risk-based capital is not expected to impose any significant costs
for most HMOs and aminima cost for HMOs that are not currently using the risk-based
capital software.

The changes regarding caculation of interest when an insurer or agent finances a premium
would dlow for leve interest charges each month, as compared to declining interest

charges, but the total interest rate that may be charged to a policyholder by an insurer over a
1-year period is not changed (18 percent Smple interest per year).

C. Government Sector Impact:

By diminating the mandatory use of registered or certified mail for the ddlivery of the notice
of service process, the department expects to adopt a more cost-€effective means to provide
notice ddivery.
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VI.

VII.

VIII.

It is not anticipated that the implementation of the risk-based capitd will impose any
Sgnificant additiona costs on the department.

Technical Deficiencies:
None.
Related Issues:

CS/SB 2082 provides a public records exemption for risk-based capital reports, plans, related
documents, hearings, and information of hedth maintenance organizations.

Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




